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341  Pantall  v.  Coal  &  Iron  Co.    204  Pa.  158. 
398  Franklin  v.  Hancock.   204  Pa.  110. 
414  Commonwealth  V.  Kevin.   202  Pa.  23. 
588  Harrison's  Estate.    202  Pa.  331. 

13  Jacobs  V.  Raihroad  Co.    208  Pa.  535. 
212  Schrader  v.  Beatty.    206  Pa.  184. 
365  Custer  V.  Raihx)ad  Co.   206  Pa.  529. 

36  Perrine  V.  Kohr.   206  Pa.  602. 
110  Rose  V.  County.   204  Pa.  372. 
296  Mitchell  V.  Spalding.   206  Pa.  220. 
301  Spaldmg  Y.  Bullock.    206  Pa.  224. 
554  Gkdbraith  v.  Rutter  (non  pros.). 

68  Plains  Township's  Appeal.   206  Pa.  556. 
438  Borough  v.  Telegraph  Co.  (non  pros.). 
162  Carter  V.  Turnpike  Co.    208  Pa.  565. 
348  Commonwealth  v.  Schmunk.   207  Pa.  544. 

73  Moore  v.  Moore  (non  pros.). 

261  Gordon  v.  Gordon.   208  Pa.  186. 
535  Piaii  v.  Nardello.   209  Pa.  1. 
587  Lea  V.  Jones.   209  Pa.  22. 
591  Philadelphia  v.  Johnson.    208  Pa.  645. 
600  Forst's  License.    208  Pa.  578. 

96  Telephone  Co.  V.  Hoover.   209  Pa.  555. 
105  Pfouts  V.  Telephone  Co.  (non  pros.). 
154  Seibel  V.  Insurance  Co.    212  Pa.  604. 
347  Kraemer  V.  Voneida.   213  Pa.  74. 
571  Commonwealth  v.  Andrews.   211  Pa.  110. 

14  Hads  Y.  Tieman.   213  Pa.  44. 
145  Cowles  Y.  Bonding  Co.   212  Pa.  365. 
269  Com.  ex  rel.  Miller  v.  Brown.   210  Pa.  29. 
386  Rumsey  V.  Shaw.    212  Pa.  576. 
507  DeHaven's  Estate.   215  Pa.  549. 

66  Beltz  v.  City  of  Pittsburg.   211  Pa.  561. 
99  Normal  School  Land.   213  Pa.  244. 
149  Commonwealth  Y.  Trust  Co.   211  Pa.  51. 
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xxxviii  JUDGMENTS  SUPERIOR  COURT  AFFIRMED. 

27  Pa.  S.  C.  175  Commonwealth  v.  Fisher.    213  Pa.  48. 

"        "  279  Commonwealth  V.  Caulfield.    211  Pa.  644. 

"        "  405  Nissley  V.  County.   215  Pa.  562. 

"  481  Robinson  V.  Borough.    215  Pa.  375. 

"        "  485  Allentown  V.  Wagner.    214  Pa.  210. 

28  Pa.    "  177  Schofield  V.  Turner.    213  Pa.  548. 
"        "  384  Matthew's  License.    213  Pa.  269. 

"  421  City  V.  Institute  for  Blmd.    214  Pa.  138. 

29  Pa.    "  60  Lehman  V.  Lehman.    215  Pa.  344. 
"        "  69  Bank  V.  Fuel  Co.    215  Pa.  115. 

"        "  294  Commonwealth  V.  Vetterlein.    214  Pa.  21. 

"        "  350  Lenhart  V.  County.    216  Pa.  25. 

"  387  Beeman  V.  Shield.    215  Pa.  627. 

"        "  409  Commonwealth  V.  Cover.    215  Pa.  556. 

30  Pa.    "  1  Commonwealth  V.  Shaleen.    215  Pa.  595. 
"        "  61  Commonwealth  v.  Clymer.    217  Pa.  302. 
"        "  321  Commonwealth  V.  Shoener.    216  Pa.  71. 
"        "  631  Commonwealth  V.  Densten.    217  Pa.  423. 

31  Pa.    "  286  Waltz  V.  Raibroad  Co.    216  Pa.  165. 
"        "  516  Kurta  V.  CampbeU.    218  Pa.  524. 

"        "  530  Harrisburg  V.  Gas  Co.    219  Pa.  76. 

"        "  571  FoUett  V.  Butler  County.    219  Pa.  509. 

"       "  620  Rogers's  Estate.    218  Pa.  431. 

"  638  Graffius  Run.    218  Pa.  632. 

32  Pa.    "  210  Pittsburg's  Petition.    217  Pa.  227. 

"        "  241  Commonwealth  v.  Valverdi.    218  Pa.  7. 

"  538  Laukhuff's  Estate.    218  Pa.  585. 

33  Pa.    "  1  Moss  V.  Street  Ry.  Co.    218Pa.  60L 
"        "  151  Com.  V.  Emmer.    221  Pa.  298. 

"        "  594  Com.  V.  Flower.    220Pa.40L 

34  Pa.    "  431  Com.  V.  Black.    223  Pa.  74. 

"  436  Maisch  V.  The  Order.    223  Pa.  109. 

"        "  438  Davis  V.  Pipe  Lines.    223  Pa.  56. 

"        "  410  Com.  ex  rel.  v.  Bowman. 

"        "  586  Day  v.  P.  R.  R.  Co.    224  Pa.  193. 

35  Pa.    "  602  Overseers  V.  The  County.    222  Pa.  258. 

36  Pa.    "  266  Gingrich's  Estate.    226  Pa.  9. 

"  302  County  V.  Township.    222  Pa.  350. 

37  Pa.    "  19  Com.  V.  McDermott.    224  Pa.  362. 
"        "  70  Gibson  v.  Railroad.    226  Pa.  198. 

"  151  Borough  of  Sharon  Hill  Taxes.    224  Pa.  66. 

"        "  190  City  V.  Ritchie.    225  Pa.  511. 

"        "  625  Likins's  Appeal.    223  Pa.  456. 

"  636  Likms's  Appeal.    223  Pa.  468. 

38  Pa.   "  3  MuUen  V.  Gas  Co.   229  Pa.  54. 
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JUDGMENTS  SUPERIOR  COURT  AFFIRMED,  xxxix 

38Pa.S.C.  69Greismerv.  HiU.    225  Pa.  546. 

"  201  Com.  V.  Burford.    225  Pa.  93. 

"        "  483  School  Dist.  V.  Montgomery.    227  Pa.  370. 

"  562  Com.  V.  Short.    228  Pa.  279. 

"  603  Borough  V.  Telegraph  Co.    227  Pa.  384. 

39  Pa.    *'  34  Whltlock  Liquor  License  (discontinued). 

"  323  Long's  Estate.    228  Pa.  594. 

"        "  411  Commonwealth  v.  McComb.    227  Pa.  377. 

"  454  Commonwealth  V.  Herr.   229  Pa.  132. 

"  468  RockweU  V.  County.    228  Pa.  430. 

"  488  PoweU  V.  Scranton.   227  Pa.  604. 

40  Pa.    "  157  Conmionwealth  v.  Ensign.    228  Pa.  400. 
"        "  485  Commonwealth  V.  Synder.   227  Pa.  346. 

"        "  547  Commonwealth  V.  Shumaker.    227  Pa.  347. 

42  Pa.    "        1  Estate  Co.  V.  Henderson.    231  Pa.  82. 
"        "  115  Com.  V.  Bolger.    229  Pa.  597. 

"        "  337  Com.  V.  Richardson.    229  Pa.  609. 

"  347  Com.  V.  Cameron.    229  Pa.  592. 

"  372  Opening  Second  St.    230  Pa.  491. 

"  443  Wise  v.  Martin.    232  Pa.  159. 

43  Pa.    "  40  Wright  v.  Express  Co.    230  Pa.  635. 

"        "  53  Davidson  v.  Express  Co.    230  Pa.  635. 

"  276  Blackburn  v.  Express  Co.    230  Pa.  635. 

"        "  566  Hodges  V.  McGovem.    230  Pa.  368. 

"  598  Umbel's  Election.    231  Pa.  94. 

44  Pa.   "  128  Com.  v.  Patsone.    231  Pa.  46. 

45  Pa.    "  300  Shambach  v.  Electric  Co.    232  Pa. 

46  Pa.    "  172  Com.  V.  Huston.    232  Pa.  209. 
"        "  363  French  v.  Harding. 

"        "  648  Merchandise  Co.  v.  D.  A  H.  Co. 

47  Pa.    "  128  Garrett  V.  Turner. 

48  Pa.    "  32  Jamison  v.  County. 
"        "  111  Chartiers  Bridge. 

"  260  Com.  V.  Stone. 

"  359  Hoyt  v.  State. 

"  000  Goldstem  v.  HamilL 

"  622  RusseU  v.  aty. 

"  370  Com.  V.  Pflaum. 

ALLOCATURS  ALLOWED  AND  JUDGMENTS  SU- 
PERIOR COURT  REVERSED. 

1P^S.C.  63  In  re  Melon  street.    182  Pa.  397. 

"        "  409  Traction  Co.  V.  Canal  Co.    180  Pa.  636. 

••        "  587  Ferry  Co.  V.  Bridge  Co.    179  Pa.  466. 
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xl       JUDGMENTS  SUPERIOR  COURT  REVERSED. 

2  Pa.  S.  C.  265  Youghiogheny  River  Bridge.    182  Pa.  618. 

3  Pa.    "      14  Clements  V.  Philadelphia  Co.    184  Pa.  28. 
"        "     355  Allam  v.  Penna.  R  R.  Co.    183  Pa.  174. 

.  301  Commonwealth  v.  Hufnal.    185  Pa.  376. 
46  Steere  V.  Oakley.    186  Pa.  582. 
521  Smucker  v.  P.  R.  R.  Co.    188  Pa.  40. 

4  Division  of  Sugar  Notch  Borough.    192  Pa.  349. 
86  Wheeland  V.  Atwood.    192  Pa.  347. 
599  Piatt-Barber  Co.  v.  Groves.    193  Pa.  475. 
205  White  V.  Smith.    189  Pa.  222. 
450  Umholtz's  License.    191  Pa.  177. 
194  XJhler  V.  Moses.    200  Pa.  498. 
"        "     204  Dutton  V.  Lansdowne  Boro.    198  Pa.  563. 

"     232  Corry  V.  Raihroad  Co.    194  Pa.  516. 
"        "     423  Clark's  Estate.    (McAuliffe's  Appeal.)    195  Pa.  520. 
11  Pa.    "     303  Walter's  Estate.    197  Pa.  555. 
"        "     323  Commonwealth  v.  Yost.    197  Pa.  171. 
"        "     506  DaUey's  Estate.    200  Pa.  140. 

13  Pa.  "     569  Philadelphia  v.  Lockard.    198  Pa.  572. 

14  Pa.    "        1  City  of  Scranton  V.  Koehler.    200Pa.*126. 

"     155  Kaiser's  Estate.    199  Pa.  269. 
"        "     528  Bemis  V.  Mutual  Fire  Ins.  Co.    200  Pa.  340. 

15  Pa.    "     393  Building  Assn.  v.  Berlin.    201  Pa.  1. 

"     442  Yerkes  V.  Yerkes.    200  Pa.  419. 
"        "     643  Harris  V.  Sharpless.    202  Pa.  243. 

17  Pa.     "      12  Mellick  V.  Raihroad  Co.    203  Pa.  457. 

"  25  Lewis  V.  County.    200  Pa.  590. 

"        "  180  Entwistle  v.  Insurance  Co.    202  Pa.  141. 

18  Pa.    "  541  Covert  V.  Raih-oad  Co.    204Pa.34L 
"        "  644  MarshaU  V.  PUots' Assn.    206  Pa.  182. 

20  Pa.    "     238  Baldwin  V.  Ins.  Co.    206  Pa.  248. 

"        "     487  Commonwealth  V.  Hazen.    207  Pa.  52. 

21  Pa.    "     340  Cunnius  V.  School  District.    206  Pa.  469. 

22  Pa.    "        1  Leitz  V.  Hohman.    207  Pa.  289. 

"     307  Hawn  V.  Stoler.   208  Pa.  610. 

23  Pa.    "     442  Donithen  v.  Foresters.    209  Pa.  170. 

24  Pa.    "      87  Walsh's  License.    208  Pa.  582. 

"        "    642  McGonneU's  License.    209  Pa.  327. 

25  Pa.    ''    239  Commonwealth  V.  Evans.    212  Pa.  369. 

"        "     325  Louchheim  V.  B.  &  L.  Assn.    211  Pa.  499. 
"        "     526  Commonwealth  v.  Schoener.   212  Pa.  527. 

26  Pa.    "      72  Pattison  V.  Cobb.    212  Pa.  572. 

"     575  Lumber  Co.  V.  Coal  Co.    213  Pa.  379. 
"        "     584  Commonwealth  V.  Kebort.    212  Pa.  289. 

27  Pa.   "     113  Penna.  R  R  Co.'8  Case.   213  Pa.  373. 
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27  Pa.  S.  C.  552  Paving  Co.  v.  Cooper.   212  Pa.  306. 

28  Pa.    "  128  McDonald  V.  Schroeder.   214  Pa.  411. 

"  269  Fulton  V.  Walters.    216  Pa.  56. 

"  396  Heilig  V.  Heilig.   215  Pa.  256. 

29  Pa.    "  336  Augustine  V.  Wolf.   215  Pa.  558. 

"  341  Cubbage  V.  Coal  Co.   216  Pa.  411. 

"  535  TaUey  V.  TaUey.    215  Pa.  281. 

32  Pa.    "  544  Horn  A  Brennan  Co.  v.  Steelman.    215  Pa.  187. 

"  147  Freeh  V.  Lewis.   218  Pa.  141. 

"  279  Hospel  V.  O'Brien.   218  Pa.  146. 

33  Pa.    "  113  Men  V.  Hirlinger.    219  Pa.  56. 

34  Pa.    "       72  Smith  V.  Ins.  Co.    222  Pa.  226. 

"  79  Gandy  V.  Weckerly.    220  Pa.  285. 

35  Pa.    "  474  Com.  V.  B.  &  O.  R.  R.    223  Pa.  23. 

36  Pa.    "  363  Com.  V.  House.    223  Pa.  487. 

"  527  Prouty  V.  MarshaU.    225  Pa.  570. 

37  Pa.    "         1  Com.  V.  McDermott.    224  Pa.  363. 
40  Pa.    "  72  Brewing  Co.'s  License.   226  Pa.  56. 

42  Pa.    ''  403  Hiestand  v.  Keath.    229  Pa.  149. 

43  Pa.    "        7  Com.  V.  Spence.    230Pa.  57L 

"  494  Com.  V.  Casey.    231  Pa.  170. 

44  Pa.    "  326  Ashworth  v.  Railway  Co.    231  Pa.  539. 
''  386WeiBfieldv.  Beale.    231  Pa.  39. 
"  408  Rassau  v.  Campbell. 
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CASES 


IN  THE 


SUPERIOR    COURT 


OF 


PENNSYLVANIA. 


Price  V.  Walton,  Appellant. 

MunidpdlUies — Cities  of  the  first  class — House  of  detention — Munic- 
tpal  or  county  officers — Contracts — Advertisements — Act  of  July  S,  1901, 
P.  L.  601, 

1.  Under  the  Act  of  July  2,  1901,  P.  L.  601,  entitled  "An  act  to 
establish  in  cities  of  the  first  and  second  class  a  house  or  houses  of  de- 
tention for  delinquent,  dependent  and  neglected  children  and  providing 
for  the  management  and  maintenance  thereof,"  the  board  of  managers 
of  the  house  of  detention  of  Philadelphia,  performs  not  a  municipal, 
but  a  county  fimction,  and  it  is  not  necessary  for  them  in  contracting 
for  material  either  to  execute  a  written  contract  or  to  advertise  it. 

The  Act  of  July  2,  1901,  P.  L.  601,  does  not  contravene  sec.  3  of 
art.  Ill  of  the  constitution  as  being  insufficient  in  title;  nor  does  it 
contravene  sec.  7  of  art.  Ill  of  the  constitution  as  being  a  local  or 
special  law  regulating  the  affairs  of  counties,  cities,  etc. 

Argued  Oct.  19, 1911.  Appeal,  No.  84,  Oct.  T.,  1911,  by 
defendant,  from  judgment  of  C.  P.  No.  6,  Phila.  Co.,  June 
Term,  1910,  No.  2,469,  awarding  writ  of  peremptory  man- 
damus in  case  of  Eli  Kirk  Price  et  al..  Board  of  Managers 
of  the  House  of  Detention  for  the  Reception  of  Untried 
Juvenile  Offenders  and  Neglected  and  Dependent  Chil^ 
Vol.  xux — 1  (1) 
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2  PRICE  V.  WALTON,  AppeUant. 

Statement  of  Facts— Opinion  of  Court  below.    (49  Pa.  Superior  Ct. 

dren  under  the  age  of  sixteen  years,  in  the  Case  of  the 
City  of  Philadelphia  v.  John  M.  Walton,  City  Controller 
of  the  County  of  Philadelphia.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orladt,  Head,  Beaver  and  Por- 
ter, JJ.    Affirmed. 

Petition  for  mandamus. 

Staakb,  J.,  filed  the  following  opinion: 

On  July  2,  1910,  this  court  issued  a  writ  of  alternative 
mandamus,  on  the  petition  of  the  Board  of  Managers  of 
the  House  of  Detention,  directed  to  John  M.  Walton, 
city  controller.  The  case  comes  before  the  court  on  this 
petition  and  the  return  made  thereto  on  July  18, 1910. 

The  petitioners  were  duly  appointed  by  the  judges  of 
the  courts  of  oyer  and  terminer,  and  general  jail  deliv- 
ery and  quarter  sessions  of  the  peace,  for  the  coimty  of 
Philadelphia,  as  a  Board  of  Managers  of  the  House  of 
Detention  for  the  Reception  of  Untried  Juvenile  Oflfenders 
and  Neglected  and  Dependent  Children,  under  the  age 
of  sixteen  years,  in  the  city  of  Philadelphia,  under  the 
provisions  of  the  Act  of  assembly,  approved  July  2,  1901, 
P.  L.  601.  This  act  requires  tiiat  in  every  city  of  the 
first  and  second  class  there  shall  be  provided  a  House  or 
Houses  of  Detention  for  the  reception  of  the  juvenile 
delinquents  and  dependents,  described  in  the  act,  which 
shall  be  maintained  by  a  board  of  five  managers,  two  of 
whom  shall  be  women,  whose  duties  are  described  in  the 
act.    The  fifth  section  of  the  act  provides: 

''  Expenses  incurred  in  the  performance  of  the  said  duties 
of  the  Board  of  Managers  shall  be  itemized  and  presented 
with  proper  vouchers  to  the  county  commissioners  of  the 
county  containing  the  city  for  which  said  Board  of  Man- 
agers may  be  appointed,  who  shall  be  required  to  pay  the 
said  expenses.'' 

In  the  performance  of  their  duties,  the  board,  in  the 
month  of  March,  1909,  purchased  from  William  Bryant 
forty-eight  tocis  of  coal,  at  a  cost  of  $186.20,  and  in  the 
months  of  March,  Jime  and  July,  from  John  Wanamaker 


Digitized  by 


Google 


PRICE  V.  WALTON,  Appellant.  3 

1,  (1912).]  Opinion  of  Court  below. 

certain  furnishings  for  said  House  of  Detention,  at  a  cost 
of  $508.85.  It  is  not  contended  that  these  purchases  were 
not  necessary  for  the  proper  maintenance  of  the  house 
and  its  inmates. 

The  board,  in  accordance  with  the  requirements  of 
sec.  5  of  the  act  of  1001,  presented  itemised  bills,  with 
proper  vouchers  therefor,  to  the  commissioners  for  the 
coimty  of  Philadelphia,  who  thereupon  drew  their  war- 
rants directed  to  the  Philadelphia  city  treasurer,  in  favor 
of  the  said  William  Bryant  and  John  Wanamaker,  for 
the  amoimt  of  their  respective  bills,  and  delivered  these 
warrants  to  John  M.  Walton,  controller  of  the  city  of 
Philadelphia,  for  his  coimtersignature,  according  to  law. 
It  was  admitted  that  at  the  time  of  the  delivery  of  these 
warrants  to  the  controller,  respondent,  there  remained, 
and  at  the  time  of  the  answer  filed,  still  remained  un- 
expended a  balance  of  appropriations  made  by  the  se- 
lect and  common  councils  of  said  city  of  PhUadelphia 
to  the  said  commissioners  for  the  maintenance  of  the 
said  House  of  Detention,  more  than  sufficient  to  pay  these 
two  bills.  Each  of  these  bills  was  accompanied  by  a  cer- 
tificate of  its  correctness  and  of  its  approval  by  the  rela- 
tors, the  Board  of  Managers  of  the  House  of  Detention, 
as  provided  by  law. 

The  respondent,  the  controller  of  the  city,  whose  duty, 
the  relators  aver,  was  to  countersign  the  warrants  for 
payment  by  the  city  treasurer,  refused  to  coimtersign 
the  warrants,  or  either  of  them,  and  thus  "prevented 
the  relators  from  performing  their  duties  imder  the  act 
of  1001,  and  jeopardized  the  care  and  management  of  the 
House  of  Detention." 

The  respondent  sets  up,  in  justification  of  his  refusal 
to  attach  his  countersignature  to  the  warrants,  that  the 
board  did  not  present  proper  vouchers  for  the  payment  of 
the  bills  to  the  commissioners,  in  that: 

1.  They  presented  no  written  contract  previously  en- 
tered into  by  the  city  of  Philadelphia  with  William  Bryant 
and  John  Wanamaker  for  the  fiunishing  of  the  goods. 
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Opinion  of  Court  below.         [49  Pa.  Superior  Ct. 

2.  Neither  the  board  nor  the  commissioners  entered 
into  any  contract,  in  writing,  in  the  name  of  the  city  of 
Philadelphia,  with  either  William  Bryant  or  John  Wana- 
maker,  for  the  purchase  of  the  goods  furnished. 

3.  Neither  the  board  nor  the  commissioners  submitted 
to  the  city  controller  any  contract  for  the  furnishing 
of  the  goods  by  William  Bryant  or  John  Wanamaker, 
as  provided  by  the  Act  of  June  1, 1885,  P.  L.  37,  51,  and 
the  Act  of  May  23, 1874,  P.  L.  230,  233. 

4.  No  advertisement  was  made  by  the  board,  nor  by 
the  commissioners  for  the  furnishing  of  the  said  fuel  and 
furnishings,  as  required  by  the  Act  of  May  23, 1874,  P.  L. 
230,  233,  and  the  ordinances  of  July  5, 1877,  and  Decem- 
ber 26,  1882. 

The  respondent: 

(a)  Denied  the  authority  of  the  commissioners  to  draw 
and  of  the  controller  to  countersign  the  warrants  for  the 
payment  of  the  two  bills,  upon  the  receipt  only  of  the 
certificate  of  the  board  as  to  the  correctness  of  the 
bills. 

(b)  Averred  that  the  appropriations  by  councils  were 
to  the  commissioners,  as  oflBcers  of  the  city  of  Philadelphia, 
and  that  the  commissioners  were  not  authorized  to  draw 
warrants  against  the  appropriations,  "except  in  payment 
of  the  contract  price"  of  fuel  and  materials  furnished, 
upon  contracts  duly  advertised,  let  and  executed,  in  ac- 
cordance with  the  said  acts  of  1874  and  1885,  denied 
it  was  his  duty  to  countersign  the  warrants  and  admitted 
his  refusal  to  so  countersign. 

(c)  Averred  that  by  the  ninth  section  of  the  Act  of 
July  2,  1901,  P.  L.  601,  the  cost  and  expenses  of  main- 
taining the  houses  of  detention,  established  by  the  act, 
shall  be  provided  by  the  respective  counties  as  the  cost 
and  expense  of  maintaining  county  prisons  are  now  pro- 
vided; and  further  averred  that  the  cost  and  expense  of 
maintaining  county  prisons  in  the  county  of  Philadelphia 
is  provided  for  at  present  by  the  terms  of  the  act  of 
May  23,  1874,  and  the  ordinance  of  December  26,  1882, 
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under  which  the  mspectors  of  the  Philadelphia  County 
Prison  are  directed  to  advertise  for  all  fuel,  supplies, 
work  and  materials  required  by  them,  three  times  in  two 
daily  newspapers,  and  the  contract  for  the  supply  of  said 
articles  is  awarded  to  the  lowest  responsible  bidder,  in 
accordance  with  the  act  of  1874,  and  the  controller  is 
required  not  to  coimtersign  any  warrant  on  the  city 
treasurer  unless  he  shall  be  furnished  with  a  copy  of  the 
schedule  of  bids,  copy  of  advertisement  and  a  statement  of 
the  award  of  contracts;  that  these  provisions  of  the  ordi- 
nances and  act  of  assembly  are  now  in  fact  carried  out 
by  the  inspectors  of  the  Philadelphia  County  Prison,  and 
were  so  on  and  prior  to  July  21,  1901,  and  that  the  cost 
and  expenses  of  maintaining  the  Philadelphia  Coimty 
Prison  are  now  provided  for  in  the  manner  stated. 

(d)  Averred  that  the  relators,  the  members  of  the  board, 
as  well  as  the  city  commissioners,  are  officers  of  the  city 
government  of  Philadelphia,  a  city  of  the  first  class,  and 
not  coimty  officers,  and  that  he  is  advised  ''they  are 
respectively  limited  and  restrained  in  their  expenditure 
of  city  money  by  all  of  the  statutes  limiting  and  regu- 
lating the  expenditures  of  money  by  officers  and  depart- 
ments of  the  city  of  Philadelphia/' 

(e)  Averred  that  the  act  of  assembly,  of  July  2,  1901, 
under  which  the  petitioners  claim  to  hold  office,  is  imcon- 
stitutional  and  void,  in  that  it  violates  sec.  3,  art.  Ill,  of 
the  constitution  of  Pennsylvania,  which  provides: 

"No  bill  ....  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title." 

The  title  to  the  said  act  of  assembly  being:  "An  act  to 
establish  in  cities  of  the  fiirst  and  second  class,  a  house  or 
houses  of  detention  for  delinquent,  dependent  and  neg- 
lected children,  and  providing  for  the  management  and 
maintenance  thereof,"  while  the  body  of  the  act  provides 
that  the  cost  incurred  in  the  performance  of  the  duties 
of  the  Board  of  Managers  shall  be  paid  by  the  commis- 
sioners of  the  coimty  containing  the  city  in  which  the 
House  of  Detention  is  established. 
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(f)  Averred  that  the  act  of  assembly  of  July  2,  1901, 
is  unconstitutional  and  void,  in  that  it  offends  against 
art.  Ill,  sec.  7,  of  the  constitution  of  Pennsylvania,  which 
provides: 

''The  General  Assembly  shall  not  pass  any  local  or 
special  law  ....  regulating  the  affairs  of  counties, 
cities,"  etc.,  whereas,  the  act  provides  for  the  maintenance 
of  houses  of  detention  "in  every  city  of  the  first  and 
second  class,"  and  sec.  5  provides  that: 

''Expenses  incurred  in  the  performance  of  said  duties 
shall  be  itemized  and  presented  with  proper  vouchers  to 
the  county  commissioners  of  the  coimty  containing  the 
city  for  which  said  Board  of  Managers  shaU  be  appointed, 
which  shall  be  required  to  pay  said  expenses." 

(g)  Averred  that  the  joinder  of  the  two  purchases  in 
one  writ  of  mandamus  is  improper  and  illegal. 

The  questions  to  be  determined  are : 

1.  Are  the  relators,  the  managers  of  the  House  of  De- 
tention, city  or  county  officers? 

2.  Are  materials  for  the  maintenance  of  the  House  of 
Detention,  materials  "required  by  the  city"?  And  do 
the  contracts  made  by  the  managers  of  the  House  of 
Detention  "relate  to  city  affairs,"  so  that  they  are  to  be 
awarded  upon  due  advertisement  and  to  be  in  writing? 

3.  Is  the  act  of  July  2,  1901,  under  which  the  relators 
hold  office,  imconstitutional  for  the  reasons  advanced  by 
the  respondent? 

The  first  and  second  questions  can  be  considered  to- 
gether. 
The  Act  of  May  23, 1874,  P.  L.  230,  233,  requires: 
"Section  6.  All  stationery,  printing,  paper  and  fuel 
used  in  the  councils,  and  in  other  departments  of  the  city 
government,  and  all  work  and  materials  required  by  the 
city,  shall  be  furnished,  and  the  printing  and  all  other 
kinds  of  work  to  be  done  for  the  city  shall  be  performed 
under  contract,  to  be  given  to  the  lowest  responsible 
bidder,  imder  such  regulations  as  shall  be  prescribed  by 
ordinances;  and  it  shall  be  the  duty  of  councils  forthwith 
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to  enact  such  ordinances;  no  member  or  officer  of  councils, 
or  any  department  of  the  city  government,  shall  be  in 
any  way  interested  in  such  contracts,  directly  or  indi- 
rectly, either  at  its  inception  or  during  the  progress  of 
its  fulfilhnent,  or  furnish  any  materials  or  supplies  or  labor 
for  such  contracts." 

The  ordinance  of  coimcils  of  July  5,  1877  (p.  200)  pro- 
vides: 

'' Section  1.  That  all  contracts  requiring  the  signature 
of  the  mayor  that  may  be  entered  into  in  behalf  of  any 
of  the  departments  of  the  city  of  Philadelphia,  for  ma- 
terials to  be  furnished  or  work  to  be  done,  shall  not  be 
altered  in  any  material  matter,  either  in  quantity  of  ma- 
terials to  be  furnished,  work  to  be  done  or  prices  to  be 
paid  for  said  work  and  materials,  without  the  chief  of  the 
department  for  which  said  contract  has  been  entered  into, 
shall  have  previously  laid  before  councils  a  plan  and 
estimated  cost  of  the  proposed  changes,  and  obtaining 
the  consent  of  councils  to  the  proposed  changes  and  al- 
terations." 

The  Act  of  Jime  1, 1885,  P.  L.  37,  51,  conmionly  called 
the  ''Bullitt  Bill,"  by  art-  XIV,  relating  to  contracts, 
provides: 

''Section  1.  All  contracts  relating  to  city  affairs  shall 
be  in  writing,  signed  and  executed  in  the  name  of  the 
city,  by  the  officer  authorized  to  make  the  same  after 
due  notice,  and,  in  cases  not  otherwise  directed  by  law  or 
ordinance,  such  contracts  shall  be  made  and  entered  into 
by  the  Mayor." 

By  these  acts,  written  contracts,  let  after  due  adver- 
tisement, are  required  only  for  materials  "required  by  the 
city,"  or  where  the  contracts  "relate  to  city  affairs." 
Now,  are  materials  for  the  maintenance  of  the  House  of 
Detention  "materials  required  by  the  city,"  and  do  con- 
tracts for  such  materials  "relate  to  city  affairs"? 

The  Board  of  Managers  of  the  House  of  Detention 
was  created  by  the  Act  of  July  2, 1901,  P.  L.  601,  entitled: 

"An  act  to  establish  in  cities  of  the  first  and  second 
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class  a  house  or  houses  of  detention  for  delinquent,  de- 
pendent and  neglected  children,  and  providing  for  the 
management  and  maintenance  thereof." 

Section  1  provides: 

''That  in  every  city  of  the  first  and  second  class  there 
shall  be  provided,  in  the  way  hereinafter  mentioned,  a 
house  or  houses  of  detention  for  the  reception  of  untried 
juvenile  offenders  and  neglected  and  dependent  children, 
under  the  age  of  sixteen  years,  who  may  be  in  the  custody 
of  an  officer  appointed  or  elected  imder  any  law  of  this 
commonwealth,  and  whose  cases  may  be  under  judicial 
investigation  under  any  laws  of  this  commonwealth, 
pending  such  investigation  and  final  determination  of  such 
case  6t  cases." 

White  this  act  is  entitled,  ''to  establish  in  cities  of  the 
first  and  second  class,"  a  house  or  houses  of  detention, 
the  subjects  to  be  kept  in  such  house  or  houses  are  chil- 
dren under  a  certain  age  in  the  custody  of  an  officer  ap- 
pointed or  elected  under  any  law  of  the  commonwealth, 
whose  cases  are  under  judicial  investigation,  pending  such 
investigation.  Although  this  judicial  investigation  is  done 
within  the  limits  of  cities  of  the  first  and  second  class, 
it  is  not  city  work,  but  county  work.  The  managers 
are  appointed  by  the  judges  of  the  courts  of  oyer  and 
terminer,  and  general  jail  delivery,  and  the  courts  of 
quarter  sessions  of  the  peace,  having  jurisdiction  in  the 
said  respective  cities:  Sec.  2,  act  of  July  2,  1901.  These 
judges  are  state  officers,  and  the  managers  are  "subject 
to  removal  by  the  judge  of  the  said  court:"  Sec.  2,  act 
of  July  2,  1901.  The  district  attorney  who  appears  for 
the  commonwealth  in  the  cases  of  children  held  for  trial 
and  the  clerk  of  the  court  in  custody  of  the  records  of 
such  trials  are  county  officers:  Art.  XIV,  sec.  1,  constitu- 
tion of  the  commonwealth. 

The  Act  of  March  31,  1876,  sec.  17,  P.  L.  13,  declares: 

"In  all  cases  where  a  city  containing  over  300,000  in- 
habitants is  co-extensive  in  boimdaries  with  the  county, 
all  of  the  officers  known  therein  as  city  treasurer,  city 
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controller,  city  commissioners  shall  severally  be  regard^ 
as  county  officers  and  shall  have  all  the  powers  and  per- 
form all  the  duties  herein  enjoined,  and  subject  to  the 
same  penalties  as  if  they  had  each  been  elected  or  ap- 
pointed as  county  officers  and  had  been  designated  as 
such." 

The  maintenance  of  the  house  is  something  done  in 
aid  of  the  administration  of  justice  in  dealing  with  imtried 
juvenile  oflfenders.  Therefore,  contracts  made  for  ma- 
terials for  the  maintenance  of  the  House  of  Detention 
are  not  for  materials  "required  by  the  city/'  and  do  not 
"relate  to  city  affairs." 

The  act  of  July  2, 1901,  also  provides: 

"Section  5.  Expenses  incurred  in  the  performance  of 
the  said  duties  of  the  Board  of  Managers  shall  be  itemized, 
and  presented  with  proper  vouchers  to  the  coimty  com- 
missioners of  the  coimty,  containing  the  city,  for  which 
said  Board  of  Managers  may  be  appointed,  who  shall  be 
required  to  pay  the  said  expenses,"  and  further  provides: 

"Section  9.  The  cost  and  expenses  of  maintaining  the 
houses  of  detention  by  this  act  established,  shall  be  pro- 
vided by  the  respective  counties  containing  the  said 
house  or  houses  of  detention,  as  the  cost  and  expenses  of 
maintaining  county  prisons  are  now  provided." 

The  respondent  admits  that  "appropriations  were 
made  by  the  city  councils  to  the  said  city  conunissioners, 
as  officers  of  the  city  of  Philadelphia,"  and  "that  there 
now  remains  unexpended  a  balance  of  appropriations 
made  by  the  select  and  common  councils  of  said  city 
of  Philadelphia  to  said  city  commissioners  for  the  main- 
tenance of  the  said  House  of  Detention,  more  than 
sufficient  to  pay  said  bills." 

While  we  may  concede  that  since  the  passage  of  the 
act  of  February  2,  1864,  the  county  conmiissioners 
have  had  no  power  to  levy  taxes  or  collect  money,  and 
that  "they  have  been  entirely  subject  to  the  councils 
of  the  city  of  Philadelphia,"  and  could  expend  only 
such  moneys  as  were  appropriated  to  them  by  the  said 
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city  councils,  must  we  not  conclude,  not  only  from  this 
appropriation  by  councils  to  the  commissioners,  for 
the  House  of  Detention,  which  has  been  admitted  by 
respondent,  but  also  from  the  records  of  this  court. 
No.  2,549,  March  Term,  1904,  in  the  case  of  A-  W. 
Estlin  y.  Philadelphia,  in  which  on  April  19,  1904,  a 
mandamus  was  issued  against  the  city  for  $8,970.17, 
being  the  amount  of  a  judgment  on  a  case  stated,  that 
the  councils  have  recognized  the  duty  of  the  county 
commissioners,  under  the  law,  to  provide  the  moneys 
needed  for  the  erection  of  the  House  of  Detention, 
as  well  as  for  its  maintenance.  In  the  Estlin  case,  the 
court  held  that  under  the  Act  of  April  3, 1903,  P.  L.  137, 
providing  that  the  "county  conunissioners  in  each 
county''  should  provide  a  suitable  building  for  the 
confinement  of  children  awaiting  trial,  the  county 
must  pay  for  such  property  purchased  by  the  city  com- 
missioners, thus  holding  them  to  be  county  officers. 
As  it  is  conunon  knowledge  that  the  councils  have  pro- 
vided all  the  moneys  required  for  the  maintenance  of 
the  House  of  Detention  since  the  passage  of  the  act  of 
July  2,  1901,  may  we  not  assume  that  the  county  com- 
missioners of  the  county  containing  the  city  have  taken 
the  necessary  action  to  secure  under  the  law  the  appro- 
priation of  such  moneys,  so  that  they  could  draw  the 
warrants  to  pay  the  expenses  of  such  maintenance, 
which  they  have  drawn.  This  is  not  a  case  of  the  county 
conunissioners  levying  a  tax  for  the  raising  of  the  money 
to  pay  the  expenses,  but  of  drawing  warrants  for  money 
already  appropriated  for  the  payment  of  the  expenses 
of  maintenance. 

Section  13  of  the  Act  of  February  2,  1854,  P.  L.  21, 
31,  provides,  inter  alia: 

''The  city  commissioners,  under  the  direction  and 
control  of  the  city  councils,  shall  be  charged  with  all 
duties  relating  to  assessors  and  to  assessments,  to  the 
selection  and  drawing  of  jurors  and  to  election  officers, 
that  are  now  performed  by  the  county  commissioners, 
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and  all  other  duties  now  performed  by  the  commis- 
sioners at  the  county  not  otherwise  provided  for  in  this 
act." 

In  Wright  v.  Philadelphia,  8  W.  N.  C.  141,  it  was  held: 

''This  section  imposes  upon  the  city  commissioners 
the  duty  of  furnishing  the  sheriff  with  the  necessary 
supplies,  subject  to  the  control  of  councils,  who  may 
require  the  city  commissioners  to  advertise  for  such 
supplies,  and  to  give  the  contract  to  the  lowest  bidder 
if  they  think  it  requisite  or  expedient  to  do  so." 

Section  4  of  the  Act  of  April  21, 1858,  P.  L.  385,  pro- 
vides, inter  alia: 

''That  no  debt  shall  be  contracted  or  warrant  drawn 
against  the  city  by  said  commissioners,  except  for  pur- 
poses legally  authorized  and  not  to  exceed  the  appro- 
priation made  therefor  by  councils." 

In  Harrison  v.  Philadelphia,  3  Phila.  138,  it  was  held 
the  city  commissioners  had  no  power  to  contract  for  the 
repair  or  alteration  of  the  courthouses,  unless  councils 
had  first  made  an  appropriation  to  defray  the  expense. 

Section  5  of  the  Act  of  May  13,  1856,  P.  L.  567,  pro- 
vides: 

"The  City  Conmiissioners  shall  draw  no  warrants  upon 
the  city  treasury,  for  the  payment  of  the  fees  of  jurors, 
viewers,  witnesses,  or  officers  of  the  Courts,  without  a 
certificate  of  the  prothonotary  or  clerk  of  the  Court, 
countersigned  by  one  of  the  judges  of  the  Court  in  which 
the  duty  or  service  was  performed,  that  the  same  is  cor- 
rect to  the  best  of  his  belief,  nor  shall  any  warrant  be 
drawn  for  jury  or  witness  fees,  in  favor  of  any  person,  but 
the  juror  or  witness  entitled  to  such  fees." 

It  would  thus  appear  that  the  city  commissioners  may 
draw  warrants  upon  the  city  treasurer  for  certain  purposes 
not  to  exceed  the  appropriations  therefor  made  by  coimcils 
and  that  they  have  the  obligation  to  perform  all  other 
duties  which  at  the  time  of  the  passage  of  the  act  of 
February  2,  1854,  were  performed  by  the  commissioners, 
not  otherwise  provided  for  in  that  act.    It  would  also  ap- 
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pear  that  as  late  as  1879  the  city  commissioners  had  ''the 
duty  of  furnishing  the  sheriff  with  the  necessary  supplies, 
subject  to  the  control  of  Coimcils :"  Wright  v.  Philadelphia, 
supra.  Is  it  unreasonable  then  to  assiune  that  the  ad- 
mitted existence  of  a  fund  specially  appropriated  by 
coimcils  to  the  conunissioners  for  the  purpose  of  meeting 
house  of  detention  expenses,  would  necessarily  imply  that 
all  the  requirements  of  councils  had  been  fully  complied 
with  by  the  conunissioners,  or  the  admitted  appropriation 
to  them  would  not  have  been  made?  Why  need  we  con- 
sider the  question  of  the  power  of  councils  "to  raise 
money"  when  the  very  money  has  been  raised  and  ap- 
propriated? 

If,  as  the  respondent  contends,  the  act  of  February  2, 
1854,  sec.  39,  makes  it  the  duty  of  the  inspectors  of  prisons 
on  or  before  the  first  day  of  March  in  every  year,  to  fur- 
nish coimcils  with  an  estimate  of  the  amoimt  that  in  their 
judgment  will  be  required  during  the  current  fiscal  year 
for  the  expenses  of  the  inspectors  of  the  prison,  does  not 
the  act  of  July  2,  1901,  make  it  the  duty  of  the  conunis- 
sioners to  pay  the  expenses  of  the  House  of  Detention,  and 
are  they  not  the  officials  who  are  to  furnish  councils  with 
the  estimate,  and  as  councils  have  appropriated  a  suffi- 
cient sum  to  pay  those  expenses,  which  is  admitted,  must 
it  not  have  been  because  the  commissioners  have  done 
what  the  relator  contends  the  inspectors  of  the  prisons 
are  required  to  do,  because  they  and  not  the  imcompen- 
sated  managers  are  the  ones  ''required  to  pay  the  said  ex- 
penses"? 

We  have  already  shown  that  the  constitution,  art.  XIV, 
sec.  1,  provides: 

"County  officers  shall  consist  of  ...  .  commissioners, 
treasm-ers,  auditors  or  controllers  ....  and  such  others 
as  may  from  time  to  time  be  established  by  law." 

The  city  treasm-er  is  a  coimty  officer:  Com.  v,  Oellers, 
140  Pa.  467;  Bonnell  v.  City,  C.  P.,  No.  5,  June  Term, 
1910,  No.  2,300,  as  is  also  the  city  controller:  Taggart  v. 
Com.,  102  Pa.  354. 
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The  Board  of  Managers  of  the  House  of  Detention  are 
perfonmng  not  a  municipal,  but  a  county  fimction  in 
maintaining  a  place  for  the  confinement  of  children  await- 
ing trial  in  a  court  of  justice. 

At  the  argument  it  was  stated,  without  contradiction, 
that  the  appropriations  by  coimcils  to  the  city  conunis- 
sicmers  were  made  in  lump  sums  "to  pay  bills  approved 
by  the  Board  of  Managers  of  the  House  of  Detention  on 
receipt  of  a  certificate  of  said  Board  as  to  their  correct- 
ness/' and  that  no  written  contract  or  advertisement  was 
required. 

We  must  therefore  conclude  that  the  materials  fur- 
nished for  the  maintenance  of  the  house  of  detention,  not 
being  "materials  required  by  the  city,"  and  contracts 
made  therefor  not  "relating  to  city  affairs,"  no  advertise- 
mait  nor  written  contract  was  required  therefor. 

We  will  now  consider  the  third  question  raised  by  the 
return  of  the  respondent,  viz. : 

Is  the  act  of  July  2, 1901,  imder  which  the  relators  hold 
oflSce,  imconstitutional  for  the  reasons  advanced  by  the 
respondent? 

1.  The  return  sets  out  that  the  act  is  imconstitutional, 
because  it  violates  sec.  3,  art.  Ill,  of  the  constitution  of 
Pennsylvania,  which  provides: 

"No  bill  ....  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title." 

In  Clearfield  County  v.  Poor  District,  135  Pa.  86  (89), 
it  was  held  that  an  act  entitled  "to  organize  the  State 
Hospital  for  the  Insane,  at  Danville,  and  provide  for 
the  government  and  management  of  the  same"  did  not 
violate  the  provisions  in  the  constitution  of  1838,  providing 
that  an  act  shall  not  contain  more  than  one  subject.  The 
reasoning  of  that  case  is  equally  applicable  here. 

In  Rose  v.  Beaver  Coimty,  204  Pa.  372,  Beaver,  J.,  in 
the  Superior  Court  (which  opinion  the  Supreme  Court 
aflSrmed)  said: 

"1.  As  to  the  title.  In  Com.  v.  Lloyd,  2  Pa.  Superior 
Ct.  6,  the  subject  of  the  sufficiency  of  the  title  of  an  act  of 
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assembly  was  very  carefully  considered  and  all  our  cases 
to  that  date  carefully  analyzed  and,  as  a  result,  it  was 
there  stated  that  4t  is  not  necessary  that  the  title  of  act 
should  be  a  complete  index  of  its  contents.' 

'' '  If  the  title  fairly  gives  notice  of  the  subject  of  an  act 
so  as  reasonably  to  lead  to  an  inquiry  into  the  body  of  the 
bill,  it  is  all  that  is  necessary.'  The  title  of  this  bill  is 
general,  but  it  is  not  comprehensive.  It  does  not  descend 
to  details,  but  no  one  interested  in  the  general  subject 
of  the  formation  of  poor  districts,  the  purchase  of  lands 
and  the  erection  of  buildings,  and  the  fiunishing  of  relief, 
and  giving  employment  to  the  destitute  poor  would  not 
have  such  general  notice  as  would  lead  him  to  make  in- 
quiry into  the  body  of  the  bill.  There  is  nothing  in  the 
bill  which  does  not  relate  to  the  general  subject  outlined 
in  the  title*  The  opinion  of  Mr.  Justice  Mitchell,  in 
Sugar  Notch  Borough,  192  Pa.  349,  applies  in  many  re- 
spects to  all  the  questions  raised  in  this  case.  It  is  there 
said: 

'^ '  It  must  not  be  lost  sight  of  that  the  attitude  of  courts 
is  not  one  of  hostility  to  acts  where  constitutionality  is 
attacked.  On  the  contrary,  all  the  presumptions  are  in 
their  favor,  and  courts  are  not  to  be  astute  in  finding  or 
sustaining  objections.'  The  evil  at  which  the  constitu- 
tion was  aimed  is  thus  stated  with  great  clearness  by  the 
present  chief  justice  in  Road  in  Phoenixville,  109  Pa.  44: 
'The  design  and  scope  of  this  constitutional  amendment, 
adopted  in  1864,  are  readily  understood,  when  we  consider 
the  mischief  which  it  was  intended  to  remedy.  Prior  to 
that  date  the  vicious  practice  had  obtained  of  incorporat- 
ing in  one  bill  a  variety  of  distinct  and  independent  sub- 
jects of  legislation.  The  real  purpose  of  the  bill  was 
often,  and  sometimes  intentionally  disguised  by  a  mis- 
leading title  or  covered  by  the  all-comprehensive  phrase 
"and  for  other  purposes,"  with  which  the  title  of  many 
omnibus  bills  concluded.  Members  of  legislature,  as  well 
as  the  general  public,  were  thus  misled  or  kept  in  ignorance 
as  to  the  true  character  of  proposed  legislation.    This 
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being  the  evil  intended  to  be  remediedi  the  constitutional 
requirement  as  to  the  title  is  not  to  be  strained  to  apply 
to  cases  not  really  within  its  reasonable  intent.'  See  also 
Com.  V.  Gilligan,  195  Pa.  504." 

We  are  of  the  opinion  the  title  of  this  act  is  well  within 
the  principles  there  set  out  and  does  not  violate  the  con- 
stitution. ^'Providing  for  the  management  and  main- 
tenance thereof"  would  surely  call  attention  to  the  matter 
of  expenses,  and  how  they  are  to  be  provided. 

2.  The  return  sets  forth  that  the  act  violates  art.  VH, 
sec.  3  of  the  constitution  of  Pennsylvania,  but  the  refer- 
ence is  to  art.  Ill,  sec.  7  in  the  respondent's  coimsel's 
brief.    This  provides: 

''The  General  Assembly  shall  not  pass  any  local  or 
special  law  •  •  .  •  r^ulating  the  a£Fairs  of  counties, 
cities,"  etc. 

There  are  numerous  authorities  on  this  question,  but 
the  principles  deducible  are  these: 
'  A  general  law  applies  to  the  whole  state,  and  affects  all 
objects  or  all  members  of  a  class  of  objects  to  which  it 
can  appropriately  apply.  When  it  is  said  that  a  general 
law  appUes  to  the  whole  state,  it  is  not  meant  that  it 
must  necessarily  affect  all  parts  of  the  State;  but  that  no 
portion  of  the  commonwealth  shall  be  specifically  ex- 
cluded, and  that  the  law  shall  apply  wherever  these  objects 
may  be  foimd. 

A  local  law  applies  to  but  a  portion  of  the  common- 
wealth; and  a  special  law  is  one  which  affects  some  mem- 
bers of  a  class  of  objects,  to  the  exclusion  of  others.  Cities 
may  be  classified,  and  legislation  applying  to  one  class  is 
general:  Wheeler  v.  Philadelphia,  77  Pa.  338.  This  is  so 
whether  the  subjects  relate  to  municipal  functions  or  not; 
that  is,  there  are  certain  subjects  which  require  peculiar 
regulations  in  large  centers  of  population,  and  laws  re- 
lating to  subjects  and  applying  only  to  cities  of  a  certain 
class  may  be  general — as  a  law  regulating  imdertaking  in 
cities  of  first,  second  and  third  classes — Com.  v.  Hanley, 
15  Pa.  Superior  Ct.  271 — and  one  prohibiting  the  establish- 
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ment  of  hospitals  or  pesthouses  in  built-up  portions  of  the 
city:  Com.  v.  Hospital,  198  Pa.  270. 

The  classification  must  be  so  made  that  the  law  will 
apply  to  others  not  members  of  the  class  at  the  time  the 
law  is  passed,  but  which  may  in  the  course  of  time  become 
members. 

Not  only  cities,  but  coimties  and  other  political  and 
municipal  divisions  may  also  be  classified.  In  Lloyd  v. 
Smith,  176  Pa.  213,  Mr.  Justice  Mitchell  said  (218): 

^'But  even  in  regard  to  some  of  the  prohibited  sub- 
jects, such  as  the  affairs  of  counties,  cities,  etc.,  it  was  very 
early  found  that  there  were  such  differences  in  situation, 
circumstances  and  requirements  of  the  cities  of  the  com- 
monwealth, that  classification  with  reference  to  their 
governmental  machinery  was  of  imperative  necessity,  and 
it  was  accordingly  sustained,  and  the  principle  established 
that  a  law  which  does  not  exclude  anyone  from  a  class, 
and  appUes  to  all  the  members  of  the  class  equally,  is 
general.  The  same  principle  must  make  classification 
constitutional  as  to  the  other  political  and  municipal  divi- 
sions of  the  state  when  considered  in  their  governmental 
capacity.  Classification  of  counties  is  therefore  as  per- 
missible as  classification  of  cities,  and  the  legislature  may 
determine  what  differences  in  situation,  circumstances 
and  needs,  call  for  a  difference  of  class,  subject  to  super- 
vision of  the  courts  as  the  final  interpreters  of  the  consti- 
tution, to  see  that  it  is  actually  classification,  and  not 
special  legislation  under  that  guise.  The  presmnption  is 
always  in  favor  of  the  legislative  command,  and  it  must 
prevail  unless  clearly  transgressing  the  constitutional  pro- 
hibition." 

It  would  therefore  seem  to  be  clear  that  the  confinement 
of  children  awaiting  trial  in  a  separate  house  of  detention 
is  a  subject  requiring  peculiar  regulation  in  large  centers 
of  population,  as  compared  with  rural  or  coimtry  districts, 
and  further,  that  this  act  is  not  special  or  local,  but  gen- 
eral, within  the  principles  laid  down  by  the  decisions 
under  this  section  and  article  of  the  constitution. 
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"  The  averment  of  the  return  that  one  mandamus  is 
unproper  here  is  without  merit.  The  countersignature 
of  the  warrants  by  the  controller  is  a  ministerial  act  re- 
quired by  law. 

"  The  fact  that  there  are  two  warrants  for  two  different 
contracts  is  not  material.  The  contracts  are  both  for 
materials  furnished  for  the  maintenance  of  the  House  of 
Detention.  The  only  question  is  whether  the  city  con- 
troller shall  countersign  warrants  for  such  purposes.  Both 
involve  the  same  facts  and  the  same  provisions  of  the  law, 
and  his  countersignature  of  warrants  is  the  act  to  compel 
which  this  mandamus  is  issued." 

It  is  ordered  that  a  peremptory  mandamus  shall  issue 
as  prayed  for  by  the  relators. 

Error  assigned  was  the  judgment  of  the  court. 

Robert  Brannan,  with  him  T.  D.  Firdetter,  assistant  city 
soUcitor,  and  James  Alcorn,  city  soUcitor,  for  appellant, 
cited:  Com.  v.  Oellers,  140  Pa.  457;  Taggart  v.  Com.,  102 
Pa.  354;  Dechert  v.  Com.,  113  Pa.  229;  Runkle  v.  Com.,  97 
Pa.  328. 

John  G.  Johnson  with  him  Benjamin  0.  Fricfc,  for  ap- 
pellees. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

The  court  below  directed  that  a  writ  of  peremptory 
mandamus  should  issue  commanding  the  city  controller 
to  coimtersign  two  warrants  for  payment  by  the  city 
treasurer,  of  certain  itemized  bills  and  vouchers  which  had 
been  duly  certified  by  the  coimty  commissioners,  for  the 
purchase  of  supplies  for  the  House  of  Detention,  etc. 

The  whole  question  is  so  exhaustively  and  clearly  dis- 
posed of  by  the  court  below  that  it  is  not  necessary  to 
present  any  further  argument,  and  the  judgment  is  af- 
firmed for  the  reasons  stated  in  the  opinion  filed  in  making 
the  order. 

Vol.  xlix — 2 
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Jackson  v.  Jackson,  Appellant. 

Divorce — AduUeru — Jury  trial — BecrimirujUion--Afnendment — PUadr 
ing. 

1.  On  a  jury  trial  in  a  suit  for  divorce  where  the  only  issue  framed 
is  as  to  the  adultery  of  the  respondent,  and  recrimination  is  not  set 
up  in  the  answer,  the  trial  judge  conunits  no  error  in  refusing  to  adnnt 
evidence  of  the  libelant's  adultery,  and  is  guilty  of  no  abuse  of  dis- 
cretion, after  the  libelant  has  made  out  a  prima  facie  case  and  closed, 
in  refusing  to  permit  an  amendment  to  the  answer  by  the  addition  of 
an  averment  of  recrimination. 

2.  Recrimination  is  a  substantive  defense  to  an  action  in  divorce 
for  adultery,  and  the  burden  is  on  the  respondent  in  such  case  to  allege 
as  well  as  to  prove  it. 

3.  The  introduction  by  amendment  of  recrimination  in  a  divorce  case 
during  the  trial  is  not  the  correction  of  a  mere  informality,  but  the  in- 
troduction of  a  new  and  substantial  issue.  The  allowance  or  denial  of 
such  an  amendment  is  therefore  not  within  the  statute  of  amendment, 
but  is  governed  by  the  discretion  of  the  trial  judge. 

Appeals — Assignments  of  error — Failvre  to  accept — Points  for  charge — 
More  than  one  subject, 

4.  An  assigment  of  error  to  a  ruling  refusing  an  amendment  cannot 
be  sustained  where  the  record  does  not  show  that  the  ruling  was  ex- 
cepted to. 

5.  Assignments  of  error  to  answers  to  points  are  insufficient  if  they 
do  not  include  in  them  the  ruling  of  the  court  and  the  exception  thereto. 

6.  An  assignment  of  error  which  contains  more  than  one  point  or 
subject  is  bad. 

7.  An  assignment  <rf  error  to  the  decree  of  the  court  below  is  bad 
if  it  does  not  quote  the  decree. 

Divorce— Verdict — Effect  of  verdict — Equity, 

8.  A  verdict  of  the  jury  in  a  divorce  case  cannot  be  set  aside  by  the 
trial  judge  in  the  way  that  a  verdict  in  an  equity  suit  may  be  set  aside 
by  the  chancellor.  It  is  not  intended  to  inform  the  conscience  of  the 
court,  but  has  the  same  binding  force  as  a  verdict  in  a  conmion-law 
action. 

Submitted  Oct.  20, 1911.  Appeal,  No.  69,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
Jime  T.,  1909,  No.  391,  on  verdict  for  plaintiff  in  case  of 
George   W.    Jackson    v.    Clara   W.    Jackson.     Before 
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Rice,   P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Afl5nned. 

libel  for  divorce.    Before  BrAgy,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Errors  assigned  were  in  the  following  form: 

1.  The  learned  court  erred  in  sustaining  the  objection 
of  plaintiff's  counsel  to  the  following  question  to  the  plain- 
tiff by  defendant's  counsel: 

Mr.  Hunn:  While  you  were  living  with  your  wife  you 
confessed  that  you  had  a  venereal  disease,  and  you  showed 
her  the  evidences  of  it,  did  you  not?  Objected  to  by  Mr. 
Bauerle.    Objected  sustained.    Exception  for  defendant. 

2.  The  learned  court  erred  in  sustaining  the  objection  of 
plaintiff's  counsel  to  the  following  question  to  the  plain- 
tiff by  defendant's  counsel:  "Q.  You  are  afflicted  with  a 
venereal  disease,  are  you  not?"  Objected  to  by  Mr. 
Bauerle.    Objection  sustained.    Exception  for  defendant. 

3.  The  learned  court  erred  in  sustaining  the  objection  of 
plaintiff's  counsel  to  the  following  question  to  the  plaintiff 
by  defendant's  counsel:  "Q.  When  you  commenced  this 
suit.  May  25, 1909,  were  you  then  aflSicted  with  a  venereal 
disease  that  was  the  consequence  of  your  committing  adul- 
tery? "  Objected  to  by  Mr.  Bauerle.  Objection  sustained. 
Exception  for  the  defendant. 

4.  The  learned  court  erred  in  sustaining  the  objection  of 
plaintiff's  counsel  to  the  following  question  to  the  plain- 
tiff by  defendant's  counsel :  *'  Q.  You  went  to  Dr.  Wiltbank, 
did  you  not,  while  Uving  with  your  wife,  to  be  treated  for 
a  venereal  disease.  Is  that  so?"  Objected  to  by  Mr. 
Bauerle.    Objection  sustained.    Exception  for  defendant. 

6.  The  learned  court  erred  in  ruling  as  follows: 
I  will  rule  according  to  the  issues  found  in  this  case 
that  the  only  question  is  as  to  the  guilt  of  Mrs.  Jackson: 
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that  the  guilt  of  the  libelant  or  plaintiff,  in  the  same  way 
as  it  relates  to  the  same  party  has  nothing  to  do  with  it, 
and  I  will  exclude  it:  and  to  that  ruling,  I  will  give  the 
respondent  an  exception. 

Mr.  Hunn:  Whether  the  guilt  of  the  complainant  was 
condoned  or  not? 

The  Court:  Whether  condoned  or  not? 

Mr.  Hunn:  And  your  honor  will  allow  that  proposition 
to  cover  the  time  up  to  the  beginning  of  this  suit? 

The  Court :  Yes ;  and  give  you  an  exception  to  the  ruling. 

The  ruling  is  made  because  of  the  form  of  the  issues  in 
this  case. 

6.  The  learned  court  erred  in  refusing  to  permit  de- 
fendant's counsel  to  amend  the  issues  and  the  answer  dur- 
ing the  trial  by  adding  the  following  issues,  viz. : 

Whether  or  not  the  plaintiff  has  been  guilty  of  adultery 
at  any  time  since  he  had  sexual  connection  with  his  wife, 
and  "whether  or  not  the  plaintiff  has  been  guilty  of  adul- 
tery since  the  year  1902,  and  since  he  has  had  sexual  con- 
nection with  his  wife,"  and  adding  the  following  to  the 
answer: 

''The  defendant  avers  that  the  plaintiff  has  been  guilty 
of  adultery  since  she  and  he  had  sexual  connection  with 
each  other." 

7.  The  learned  court  erred  in  declining  the  first  point  of 
the  defendant,  viz. 

''If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff, George  W.  Jackson,  has  been  guilty  of  adultery  since 
he  has  had  sexual  connection  with  his  wife,  the  verdict 
should  be  for  the  defendant." 

8.  The  learned  court  erred  in  declining  the  second  point 
of  the  defendant,  viz. 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
.  George  W.  Jackson,  has  been  guilty  of  adultery  since  the 
year  1902,  and  since  he  has  had  sexual  connection  with  his 
wife,  the  verdict  should  be  for  the  defendant." 

9.  The  learned  court  erred  in  declining  the  third  point 
of  the  defendant,  viz. 
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"Even  if  the  jury  should  beUeve  the  wife  in  this  case 
to  be  guilty,  the  verdict  should  be  for  the  defendant,  if 
the  husband  had  been  equally  guilty." 

10.  The  learned  court  erred  in  entering  judgment  for 
plaintiff  on  the  verdict  of  the  jury. 

E.  Hunn,  for  appellant. — ^The  action  of  divorce  is  essen- 
tially an  action  in  equity  and  subject  to  the  rules  of  equity: 
Palmer  v.  Harris,  60  Ta.  156;  Toone  v.  Toone,  10  Phila. 
174;  Reynolds  v.  Boland,  202  Pa.  642;  Perkms  v.  Perkins, 
16  W.  N.  C.  48;  Clayburgh  v.  Clayburgh,  15  W.  N.  C.  365; 
Melvm  V.  Melvm,  130  Pa.  6. 

The  answer  may  be  amended  so  as  to  allege  adultery  of 
plaintiff  discovered  after  the  issues  were  joined  if  the 
defendant  appears  to  have  reasonable  prospect  of  estab- 
lishing it:  Adams  v.  Adams,  20  N.  H.  299;  Strong  v. 
Strong,  3  Rob.  (N.  Y.)  669. 

Albert  T.  Bauerle  and  WiUiain  W.  Porter,  for  appellee. — 
Recrimination  is  a  substantive  defense  to  an  action  in 
divorce,  and  the  burden  is  on  the  respondent  in  all  cases 
to  allege  as  well  as  to  prove  it.  A  verdict  in  divorce  is 
different  from  a  verdict  in  equity:  Baker  v.  Williamson,  4 
Pa.  456;  Koecker  v.  Koecker,  7  Phila.  371;  Carman  v. 
Carman,  20  Pa.  Dist.  Rep.  1;  Andrews  v.  Andrews,  5  S. 
&  R.  374;  McClurg's  App.,  66  Pa.  366;  Fay  v.  Fay,  27 
Pa.  Superior  Ct.  328;  Ehnes  v.  Elmes,  9  Pa.  166;  Ristine 
V.  Ristine,  4  Rawle,  460;  Mendenhall  v.  Mendenhall,  12 
Pa.  Superior  Ct.  290. 

The  refusal  or  allowance  of  such  amendments  is  a  mat- 
ter peculiarly  within  the  discretion  of  the  trial  judge: 
Fay  V.  Fay,  27  Pa.  Superior  Ct.  328;  Weimer  v.  Weimer,  1 
Pearson,  539. 

Opinion  by  Morrison,  J.,  March  1, 1912: 
This  was  a  Ubel  in  divorce  charging  the  respondent  with 
adultery.    In  response  to  the  charges  contained  in  the 
libel  the  respondent  filed  her  answer  denjring  that  she  had 
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committed  adultery  and  demanding  a  jury  trial  to  try 
all  the  issues  in  the  case,  and  she  prayed  the  court  to  order 
an  issue  to  be  framed  therefor;  and  that  the  issues  to  be 
tried  be  as  follows,  viz. : 

"1.  Hath  the  respondent,  Clara  W.  Jackson,  committed 
adultery  at  any  time  since  the  year  one  thousand  nine 
himdred  and  two? 

''2.  Hath  the  respondent,  Clara  W.  Jackson,  committed 
adultery  with  one  Melvin  B.  Smith  at  any  time  since  the 
year  one  thousand  nine  himdred  and  two?" 

The  court  below  framed  the  issues  as  above  stated,  and 
the  court  further  ordered  that  the  said  issues  be  tried  by 
a  jury.  Coimsel  for  both  parties  consented  to  the  issues 
as  framed  by  the  court.  When  the  case  was  reached  for 
trial  the  Ubelant  introduced  sufficient  evidence  to  carry 
the  question  of  the  adultery  of  the  respondent  to  the  jury 
and  rested  his  case.  The  respondent's  coimsel  then  opened 
her  case  and  called  the  libelant  for  cross-examination  and 
undertook  to  prove  that  he  had  been  guilty  of  adultery 
since  he  and  the  respondent  had  ceased  to  have  sexual 
relations.  This  testimony  was  objected  to  because  no 
such  charge  was  set  up  in  the  answer  and  the  issues  framed 
for  trial  related  solely  to  the  question  of  the  guilt  of  the 
respondent  as  charged  in  the  Ubel.  The  learned  trial  judge 
rejected  all  offers  on  the  part  of  the  respondent  to  prove 
that  the  Ubelant  had  been  guilty  of  adultery  because  no 
question  of  recrimination  was  admissible  or  relevant  imder 
the  issues  framed.  Thereupon,  counsel  for  respondent 
moved  to  amend  the  answer  and  the  issues  by  adding  the 
plea  of  recrimination.  This  amendment  was  not  allowed 
by  the  trial  judge,  on  objection  by  libelant's  coimsel. 
TTie  record  shows  no  exception  taken  to  this  ruling.  Fol- 
lowing the  verdict,  which  was  in  favor  of  the  libelant,  the 
court  below  heard  and  dismissed  the  respondent's  motion 
for  a  new  trial  and  granted  the  Ubelant  a  decree  in  divorce 
in  due  form  of  law,  from  which  the  respondent  took  this 
appeal. 

The  burden  of  the  respondent's  complaint  raised  by  the 
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alignments  of  error,  is  to  the  exclusion  of  evidence  tend- 
ing to  establish  the  defense  of  recrimination,  and  the  re- 
fusal to  allow  this  defense  to  be  brought  into  the  issues 
by  amendment,  during  the  trial,  and  also  to  the  refusal  of 
an  amendment  of  the  answer  at  the  same  time.  We  are 
unable  to  see  how  the  last  two  questions  are  properly 
raised,  because  the  record  does  not  show  that  the  ruling 
of  the  court  thereon  was  excepted  to.  In  addition  to  this, 
in  our  opinion,  the  learned  trial  judge  was  not  guilty  of 
reversible  error  in  excluding  the  evidence  offered  to  prove 
recrimination  and  in  refusing  leave  to  the  respondent  to 
amend  her  answer  in  that  respect.  Recrimination  is  a 
substantive  defense  to  an  action  in  divorce  for  adultery, 
and  the  burden  is  on  the  respondent  in  such  case  to  allege 
as  well  as  to  prove  it.  The  Act  of  March  13, 1815,  6  Sm. 
L.  286,  sec.  7;  1  Stewart's  Purdon's  Digest,  13th  ed., 
p.  1246,  par.  31,  provides:  "In  any  action  or  suit  com- 
menced in  the  said  court  for  it  divorce  for  the  cause  of 
adultery,  if  the  defendant  shall  allege  and  prove  that  the 
plaintiff  has  been  guilty  of  the  like  crime;  •  •  •  •  it  shall 
be  a  good  defense  and  a  perpetual  bar  against  the  same." 
It  seems  clear  that  a  libelant  is  entitled  to  proper  notice 
and  opportimity  to  prepare  for  and  meet  any  charge  of 
recrimination  in  an  action  for  divorce.  On  page  80  of 
Brown  on  Divorce,  it  is  said:  "Recrimination  to  be  avail- 
able must  be  pleaded  and  proved  by  the  defendant.  It 
should  be  alleged  in  the  answer  with  all  the  particularity 
of  an  allegation  in  the  bill.  The  countercharge  must  be 
established  just  as  if  it  were  an  original  charge.  If  there 
be  no  answer  or  plea  and  the  bill  be  taken  pro  confesso, 
the  defense  cannot  be  made  before  the  master."  In 
Sturgeon  on  Divorce,  p.  84,  sec.  157,  the  author  says:  "Of 
the  first  (defense),  that  of  recrimination,  or  charging  the 
plaintiff  with  a  like  crime  of  adultery,  the  evidence  neces- 
sary to  prove  the  same,  must  have  the  same  degree  of 
certainty  necessary  to  establish  the  existence  of  the  fact 
against  the  respondent.  Biit  such  defense  is  only  plead- 
able where  the  cause  of  divorce  alleged  is  adultery."    In 
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2  Troubat  &  Haly's  Practice,  p.  574,  it  is  said:  ''Condona- 
tion or  recrimination  must  be  specially  pleaded  by  way  of 
answer,  and  to  this  the  libellant  may  file  a  replication, 
demanding  an  issue." 

When  the  respondent  offered  to  introduce  evidence  for 
the  purpose  of  establishing  the  defense  of  recrimination 
(assignments  of  error  Nos.  1,  2,  3,  4,  5)  the  evidence  was 
inadmissible  as  the  issues  then  stood.  Recrimination 
was  not  alleged  as  a  defense  in  the  answer,  nor  stipulated 
as  a  question  to  be  tried  by  the  jury  in  the  issues  tendered 
by  the  respondent  in  her  answer,  and  framed  by  the  court, 
with  the  consent  of  both  parties.  These  issues  only 
raised,  for  trial,  the  question  of  the  guilt  or  innocence  of 
the  respondent,  and  they  must  be  tried  according  to  the 
statute:  Act  of  March  13, 1815,  sec.  2,  6  Sm.  L.  286. 

We  think  the  issues  framed  were  the  sole  guide,  both  to 
the  parties  and  to  the  court,  in  determining  the  nature 
of  the  controversy  and  the  relevancy  of  the  testimony 
to  be  received.  When  the  defense  of  recrimination  is  not 
put  in  issue,  testimony  offered  for  its  establishment  is 
wholly  irrelevant.  The  duty  of  the  jury,  in  such  case,  is 
to  render  a  verdict  on  the  issues  framed  and  submitted 
for  trial.  Each  controverted  fact  should  be  foimd  sepa- 
rately, and  on  these  findings  the  court  bases  its  decree. 

We  do  not  think  the  court  erred  in  refusing  the  re- 
spondent's requests  contained  in  her  first,  second  and 
third  points  for  charge  (assignments  of  error  7,  8,  9).  But 
in  addition  to  want  of  merit  in  these  assignments,  they  are 
defective  in  form,  because  of  the  failure  of  appellant  to 
include  in  them  the  ruling  of  the  court  and  the  exception 
taken  thereto  by  the  respondent  as  required  by  our  rules. 

The  learned  coimsel  for  appellant  contends  that  a 
proceeding  in  divorce  is  in  effect  an  equitable  suit  and  he 
asks  to  invoke  the  equity  doctrine  that  the  plaintiff  must 
come  into  court  with  clean  hands  to  secure  the  aid  of  a 
chancellor.  While  a  suit  in  divorce  is,  in  some  respects, 
similar  to  a  suit  in  equity,  in  other  important  respects  it 
is  wholly  different.    In  equity  the  chauicellor  may  gmnt 
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an  issue  to  try  a  disputed  question  of  fact,  or  refuse  it, 
in  his  discretion,  and  the  chancellor  who  receives  the 
verdict  of  the  jury  as  an  aid  to  his  conscience,  in  deter- 
mining the  issues  in  dispute,  may  adopt  the  jury's  verdict 
or  reject  it,  and  he  may  find  otherwise.  In  divorce,  how- 
ever, by  wellnaettled  practice,  either  the  libelant  or  the 
respondent  may  demand,  as  a  matter  of  right,  that  any 
disputed  fact  shall  be  tried  by  a  jury,  and  the  verdict 
rendered  cannot  be  rejected,  except  for  reasons  which 
satisfy  the  court  in  setting  it  aside,  as  in  case  of  a  verdict 
rendered  in  an  ordinary  trial  at  law.  Where  an  appeal 
is  taken  from  a  decree  entered  pursuant  to  a  verdict 
rendered  in  favor  of  the  libelant,  the  Supreme  Court 
will  not  review  the  testimony  de  novo,  or  reject  the  ver- 
dict on  the  groimd  that  it  is  contrary  to  the  weight  of  the 
testimony  as  viewed  by  the  appellate  •court:  Andrews  v. 
Andrews,  6  S.  &  R.  374;  McClurg's  App.,  66  Pa.  366; 
Fay  V.  Fay,  27  Pa.  Superior  Ct.  328;  Ehnes  v.  Ehnes,  9 
Pa.  166.  We  entertain  no  doubt  that  the  court  was  right 
in  rejecting  the  evidence  offered  for  the  purpose  of  show- 
ing recrimination,  as  the  record  stood  at  the  trial. 

This  leaves  remaining  the  question  of  whether  the  court 
erred  in  refusing  to  amend  the  issues  and  allow  an  amend- 
ment of  the  answer.  Upon  this  question  we  think  it  was 
clearly  within  the  discretion  of  the  court  to  refuse  the 
amendments  after  the  libelant  had  made  a  prima  facie 
case  for  the  jury  and  rested.  See  Fay  v.  Fay,  27  Pa. 
Superior  Ct.  328,  which  we  think  recognizes  the  discretion 
of  the  court  in  granting  or  refusing  amendments,  during 
the  trial,  in  divorce  cases.  We  there  said,  through  Presi- 
dent Judge  Rice:  "As  we  construe  the  record  as  it  stood 
prior  thereto  the  amendment  did  not  introduce  and  compel 
the  respondent  to  meet  a  new  question  which  was  not 
comprehended  within  the  broader  issue  originally  framed; 
nor  did  it  make  evidence  for  the  Ubelant  competent  that 
would  not  have  been  so  if  the  amendment  had  not  been 
made."  Under  the  rules  governing  amendments  a  cause 
of  action  different  in  form  may  be  introduced,  but  not  in 
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substance:  Yost  v.  Eby,  23  Pa.  327.  In  Scott  v.  Kittan- 
ning  Coal  Co.,  89  Pa.  231,  the  Supreme  Court,  through 
Mr.  Justice  Trunkey,  said:  "Whether  to  allow  it  was 
within  the  discretion  of  the  court  of  common  pleas.  The 
case  was  not  brought  within  the  act  of  1906  which  permits 
a  defendant  to  'alter  his  plea  or  defense,  on  or  before  the 
trial  of  the  cause.'  The  rights  of  defendants  under  that 
act  are  well  stated  by  Lewis,  J.,  in  Yost  v.  Eby,  23  Pa. 
327."  The  introduction  by  amendment  of  recrimination 
in  a  divorce  case  diuing  the  trial  is  not  the  correction  of  a 
mere  informality  but  the  introduction  of  a  new  and  sub- 
stantial issue.  The  allowance  or  denial  of  such  an  amend- 
ment is,  therefore,  not  within  the  act  of  1806,  but  is  gov- 
erned by  the  discretion  of  the  trial  judge.  In  Weimer  v. 
Weimer,  1  Pearson,  539,  evidence  of  recrimination  was 
offered  and  excluded  by  the  trial  judge  on  the  groxmd 
that  it  had  not  been  put  in  issue  and  that  it  constituted 
special  matter  of  defense  of  which  proper  notice  must 
previously  have  been  given  to  opposing  counsel.  A  new 
trial  was  refused,  and  the  ruling  of  the  trial  judge  sus- 
tained in  an  interesting  opinion,  which,  though  not  con- 
trolling, is  worthy  of  consideration. 

We  do  not  think  there  is  any  merit  in  the  first  five 
assignments  of  error.  The  sixth  is  bad  and  cannot  be 
considered,  because  it  plainly  violates  our  rules,  first,  in 
that  it  is  not  based  on  an  exception,  and  second,  in  that 
it  contains  more  than  one  point  or  subject  and  violates 
our  rule  14.  As  to  assignments  7,  8, 9  and  10  we  have  al- 
ready said  enough,  except  to  call  attention  to  the  fact 
that  the  first  three  of  these  assignments  do  not  embrace  the 
ruling  of  the  court  thereon  and  the  tenth  does  not  quote  the 
decree  of  the  court.  There  is  introduced  into  the  record, 
with  leave  of  court,  an  assig^ment  of  error,  No.  llj/^,  to 
the  decree  of  the  court.  Why  the  half  is  added  to  this 
number  we  do  not  know.  The  decree  is  in  due  form  and  in 
view  of  our  disposition  of  the  prior  assignments  this  one  is 
without  merit. 

In  fact  all  of  the  assignments  of  error  are  f oxmded  on 
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the  refxisal  of  the  trial  judge  to  admit  proof  of  adultery, 
by  the  libelant,  on  the  record  as  it  stood  when  a  prima 
facie  case  had  been  made  for  libelant;  and  the  refusal  to 
allow  the  addition  of  a  new  issue  and  an  amendment  of 
the  answer  at  the  same  time.  It  is  urged  that  the  re- 
spondent and  her  counsel  had  no  knowledge  of  the  facts 
relied  upon  to  show  adultery  by  the  libelant  prior  to  the 
trial.  If  the  conduct  of  the  libelant  and  his  physical 
condition  were  such  as  was  intimated  by  the  defense  at- 
tempted to  be  made  at  the  trial,  a  very  moderate  amoxmt 
of  diligence  on  the  part  of  the  respondent  and  her  counsel 
ought  to  have  enabled  them  to  have  prepared  an  amended 
answer  and  asked  leave  to  £Qe  it,  and  to  add  a  new  issue 
a  reasonable  time  before  the  trial.  If  this  had  been  done 
we  cannot  doubt  that  the  court  would  have  permitted  the 
filing  of  such  an  answer,  and  on  proper  motion,  would 
have  framed  an  additional  issue  so  that  evidence  of  adul- 
tery, by  libelant,  would  have  been  relevant  and  com- 
petent. 

The  decree  cannot  be  reversed  except  on  the  groxmd  of 
an  abuse  of  discretion  by  the  learned  trial  judge.  That 
he  was  guilty  of  an  abuse  of  discretion  does  not  appear, 
but,  on  the  contrary,  we  think,  in  view  of  the  issues  and 
the  existing  facts  at  the  time  of  the  motion  made  to  amend 
the  answer  and  frame  a  new  issue,  the  trial  judge  properly 
refused  the  motion. 

The  assignments  of  error  are  all  dismissed  and  the 
decree  of  the  court  below  is  affirmed,  and  the  appeal  dis- 
missed at  the  cost  of  appellant. 
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Commonwealth  v.  Williams,  Appellant. 

Appeals — IrUerlocviory  order — Refusal  to  qwuh  indictment — Criminal 
law. 

An  order  overruling  a  motion  to  quash  an  indictment  is  an  inter- 
locutory order  from  which  no  appeal  lies. 

Argued  March  12,  1912.  Appeal,  No.  30,  March  T., 
1912,  by  defendant,  from  order  of  Q.  S.  York  Co.,  April 
Term,  1911,  No.  75,  overruling  motion  to  quash  indict- 
ment in  case  of  Commonwealth  v.  Charles  F.  WilUams. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady  and 
Head,  JJ.    Appeal  quashed. 

Motion  to  quash  indictment.    Before  Wanner,  J. 
The  court  below  made  an  order  overruling  the  motion  to 
quash  the  indictment. 

Error  assigned  was  the  order  of  the  court. 

John  J.  Bollinger  and  John  A.  Hoober,  for  appellant. 

James  St.  Clair  McCall,  Frank  M.  Bortner  and  Ray  P. 
Sherwood,  for  appellee. 

Per  Curiam,  March  14,  1912: 

Now,  March  14,  1912,  the  motion  to  quash  the  appeal 
is  allowed  and  the  appeal  is  quashed  upon  the  groimd 
that  the  order  appealed  from  is  interlocutory. 
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Young,  Appellant,  v.  Paxke,  Davis  &  Company, 
Incorporated. 

Negligence — Death  of  horses — Veterinary  surgeon — Manufacturing 
chemisL 

1.  In  an  action  against  a  manufacturing  chemist  to  recover  damages 
for  the  death  of  two  horses  alleged  to  have  been  caused  by  an  intra- 
venous injection  of  a  remedy  manufactured  by  the  defendant,  and 
prescribed  by  a  veterinary  siu-geon  employed  by  the  plaintiff,  a  ver- 
dict and  judgment  for  the  defendant  will  be  sustained  where  there  is 
nothing  more  to  connect  the  defendant  with  the  loss  than  an  advertis- 
ing circular  of  the  remedy  in  question  addressed  to  veterinarians,  and 
stating  that  the  remedy  in  question  was  intended  especially  for  hypo- 
dermic use,  and  referring  generally  to  a  magazine  article  written  by  a 
reputable  veterinarian  describing  his  use  of  the  preparation  intra- 
venously as  well  as  hypodermically. 

Negligence — Evidence — Change  of  conditions. 

2.  In  a  negligence  case  evidence  of  the  taking  of  precaution  against 
the  future,  after  an  accident,  is  not  to  be  considered  as  an  admission  of 
responmbility  for  the  past. 

Argued  Oct.  20,  1912.  Appeal,  No.  162,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
March  T.,  1907,  No.  4,009,  on  verdict  for  defendants  in 
case  of  George  E.  Yoimg  v.  Parke,  Davis  &  Company,  Inc. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady, 
Head,  Beaver  and  Porter,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  the  death  of  two 
horses.    Before  Magill,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  plaintiff  offered  in  evidence  certain 
circulars  and  letters  of  the  defendants. 

For  the  purpose  of  showing  that  after  this  occurrence 
the  defendants  reduced  the  quantity  of  nuclein  in  their 
nuclein  solution  from  five  per  cent  to  two  and  one-half  per 
cent,  that  after  that  they  also  made  certain  other  changes 
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in  the  solution,  and  changed  the  preservative  from  tricresel 
to  another  preservative.  Furthermore,  that  they  had  fur- 
ther reports  of  this  remedy  showing  cases  of  what  were 
termed  ''knockout,"  where  horses  were  thrown  down  and 
had  serious  shocks  from  the  use  of  this  remedy. 

The  Court:  You  mean  that  is  shown  by  their  circular? 

Mr.  Steame:  By  these  circulars.  I  also  offer  to  prove 
by  these  circulars  that  now  they  recommend  its  use 
hyiKxiermically  and  not  intravenously,  and  furthermore 
that  they  advise  now  its  use  orally  as  being  just  as  good 
as  any  other  way,  and  they  give  it  orally.  I  further  offer 
to  show  that  they  say  it  should  be  used  in  the  initial  stages 
to  abort  the  disease,  and  subsequently  it  should  only  be 
used  in  desperate  cases,  and  furthermore  that  when  it  is 
administered  orally,  it  was  advised  that  the  dilution  was 
not  necessary.    Objected  to.    Objection  sustained.  [2] 

The  court  charged  in  part  as  follows: 

[Now,  gentlemen,  it  is  contended  by  the  plaintiff  in  this 
case  that  by  reference  to  this  article  which  I  have  just 
read,  the  article  by  Dr.  Voorhees,  in  their  circular  which 
they  sent  out  to  the  profession,  the  defendants  thereby 
became  responsible  for  that  which  Dr.  Voorhees  sajrs,  as 
I  understand  the  theory  of  the  plaintiff's  case,  and  that 
they  adopted  Dr.  Voorhees'  article — ^the  defendants 
adopted  Dr.  Voorhees'  article  as  their  own;  and  that  Dr. 
Vansant  was  therefore  justified  in  acting  upon  the  advice 
of  Dr.  Voorhees  or  the  suggestion  of  Dr.  Voorhees  or  the 
result  of  his  experiments,  whatever  it  may  be,  as  contained 
in  this  article.  I  cannot  agree  with  that  view  of  this  case, 
nor  do  I  understand  the  law  to  be  that  by  the  mere  refer- 
ence to  an  article  such  as  this,  written  by  a  professional 
man  to  his  professional  brethren — I  say  I  cannot  imder- 
stand  that  by  mere  reference  to  such  an  article  by  the 
proprietors  of  the  medicine  in  this  case,  the  defendants,  in 
their  hterature  which  they  sent  out,  that  they  thereby 
adopted  that  which  Dr.  Voorhees  had  written  as  their 
own,  nor  do  they  assume  authorship  of  it,  nor  is  any 
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veterinarian  using  the  remedy  thereby  justified  in  relying 
solely  and  entirely  upon  what  Dr.  Voorhees  says  was  the 
result  of  his  experiments,  and  if  action  based  solely  upon 
such  reliance  results  in  injury  or  loss,  then  such  injury  or 
loss  could  not  be  attributed  to  any  act  of  the  defendants 
in  this  case.]  [3] 

[In  other  words,  it  may  or  may  not  be  a  custom  among 
veterinary  surgeons,  as  testified,  to  adopt  the  word  or  the 
suggestion  of  manufacturing  chemists,  and  to  use  or  pre- 
scribe medicines  which  they  may  put  upon  the  market, 
without  inquiry  or  investigation  or  experimentation,  but 
whether  there  is  or  is  not  such  custom,  it  does  not  relieve 
the  veterinarian,  the  professional  man,  from  his  profes- 
sional responsibility.  And  that  must  be  considered  in 
this  case  as  one  of  the  important  features  of  it. 

In  other  words,  it  is  the  duty  of  the  doctor  adminis- 
tering a  remedy  to  judge  for  himself  what  the  conditions 
are,  and  whether  the  condition  in  which  he  finds  his 
patient  justifies  the  administration  of  a  particular  remedy 
under  the  circtmistances,  and  it  is  his  duty  also  to  know 
something  about  what  that  remedy  is,  and  the  effect  of 
its  use.]  [4] 

Verdict  and  judgment  for  defendants.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (2)  ruling  on  evidence,  quoting 
the  bill  of  exceptions;  (3,  4)  above  instructions,  quoting 
them. 

AUen  M.  Steame,  for  appellant,  cited:  Bloomer  v. 
Sndlenburg,  221  Pa.  25;  Polenske  v.  lit  Bros.,  18  Pa. 
Superior  Ct.  474. 

Sheldon  Potter ,  of  Potter,  Dechert  &  N orris,  for  appellees, 
cited:  Mertz  v.  Detweiler,  8  W.  &  S.  376;  Wohlert  v. 
Seibert,  23  Pa.  Superior  Ct.  213;  Ray  v.  Burbank  &  Jones, 
61  Ga.  605;  Baran  v.  Reading  Iron  Co.,  202  Pa.  274; 
Matteson  v.  R.  R.  Co.,  218  Pa.  527. 
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Opinion  by  HendsrsoN;  J.,  March  1,  1912: 
The  plamtiff  owned  two  horses  which  were  sick  from 
influenza.  He  thereupon  employed  Dr.  Vanzant,  a  vet- 
erinary surgeon  of  the  vicinity,  to  take  charge  of  them 
for  treatment.  One  of  the  remedies  appUed  by  the  sur- 
geon was  an  intravenous  injection  of  a  solution  of  nuclein. 
The  effect  of  this  treatment,  as  claimed  by  the  plaintiff, 
was  that  both  of  the  horses  died.  The  solution  used  was 
prepared  by  the  defendant,  a  corporation  extensively 
engaged  in  the  manufacture  of  medical  suppUes.  The 
negligence  charged  is  that  the  defendant  expressly  repre- 
sented that  the  preparation  referred  to  could  be  safely 
used  by  intravenous  administration  in  the  treatment  of 
influenza  and  kindred  diseases  of  animals.  A  catalogue 
issued  by  the  defendant,  containing  a  list  of  medical 
preparations  manufactured  by  it,  was  offered  in  evidence 
to  show  that  nuclein  solution  was  one  of  its  preparations 
sold  for  veterinary  use.  A  statement  was  therein  made 
that  the  preparation  was  according  to  the  formula  of 
Drs.  Vaughn  and  McClintock.  There  was  also  pub- 
lished in  connection  with  the  announcement  of  the  remedy 
a  description  of  the  character  of  nuclein  and  its  pathologic 
effect  as  developed  in  the  practice  of  Dr.  Hahn,  of  the 
University  of  Munich,  and  Von  Mayer  of  Prague.  The 
article  contained  the  following  information:  ''This  solu- 
tion contains  5  per  cent  nucleinic  acid  from  yeast,  and  is 
intended  especially  for  hypodermatic  use.  .  .  .  Dilute 
with  an  equal  quantity  of  freshly  boiled  0.9  per  cent  salt 
solution."  There  was  also  in  the  same  connection  the 
following  reference:  "See  reports  of  Dr.  E.  R.  Voorhees 
C  Nuclein  Considered  as  a  Therapeutic  Agent  in  Veter- 
inary Practice'),  American  Veterinary  Review  for  April, 
1905."  It  is  not  claimed  that  the  defendant's  catalogue 
recommended  the  remedy  for  intravenous  administration, 
but  the  appellant  contends  that  the  defendant  is  responsi- 
ble for  the  reconmiendations  of  Dr.  Voorhees  published  in 
the  Veterinary  Review,  because  of  the  reference  to  his  ar- 
ticle in  its  catalogue  as  above  quoted.    The  evidence  shows 
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that  Dr.  Voorhees  is  a  reputable  veterinary  surgeon  and  a 
contributor  to  the  American  Veterinary  Review,  and 
that  the  article  referred  to  was  printed  in  April,  1905. 
The  author  describes  the  composition  and  character  of 
nuclein  and  gives  an  account  of  its  use  and  value  in  medi- 
cal practice  and  narrates  his  experience  with  it  as  a  veter- 
inary remedy.  He  states  that  he  had  used  it  intrave- 
nously with  good  results  in  horses  having  pneumonia 
and  other  like  diseases;  that  he  also  used  it  hjrpodermatic- 
ally.  The  only  reference  to  the  defendant  in  the  article 
is  in  the  concluding  period:  "The  firm  of  Parke,  Davis  & 
Company  have  pronused  to  put  the  remedy  in  hermetically 
sealed  tubes  as  soon  as  a  sufiGicient  demand  is  created.'' 
It  perhaps  may  be  inferred  that  the  form  of  nuclein  used 
by  the  author  of  the  article  was  that  prepared  by  the 
defendant,  but  it  is  nowhere  so  stated  and  it  may  well  be 
doubted  whether  we  are  justified  in  concluding  that  that 
is  so,  for  the  preparation  is  not  an  invention  of  the  defend- 
ant. The  very  article  on  which  the  plaintiff  rehes  to 
charge  the  defendant  states  that  nuclein  has  been  used 
for  many  years;  that  the  medical  profession  is  entitled 
to  the  credit  for  discovering  its  value  and  applying  it  in 
practice  and  that  manufacturing  chemists  have  foimd 
that  the  most  reliable  source  from  which  to  obtain  it  is 
the  vegetable  kingdom,  especially  from  yeast.  Its  use 
as  a  veterinary  remedy  is  somewhat  recent  and  was  at 
this  time  perhaps  in  an  experimental  stage,  but  its  general 
therapeutic  value  was  well  known  in  the  medical  profession 
according  to  the  evidence.  If  we  assume,  however,  that 
the  preparation  used  by  the  author  of  the  article  in  the 
Review  was  prepared  by  the  defendant  the  plaintiff's 
case  can  only  be  sustained  on  the  theory  that  the  defend- 
ant is  responsible  for  the  author's  accoimt  of  his  experience 
as  a  veterinarian  in  the  use  of  nuclein  because  reference 
was  made  to  his  publication.  But  the  plaintiff  never 
saw  the  catalogue  nor  Dr.  Voorhees'  article.  It  is  through 
Dr.  Vanzant  that  he  has  any  relation  to  the  defendant 
and  when  we  examine  the  testimony  of  Dr.  Vanzant  we 
Vol.  xlix — 3 
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find  that  he  is  not  able  to  state  whether  he  first  saw  Dr. 
Voorhees'  article  in  the  Veterinary  Review  or  the  refer- 
ence to  it  in  the  catalogue  of  the  defendant.  He  was  a  sub- 
scriber to  the  Review  and  saw  the  article  in  it  and  it  may 
well  have  been  that  his  information  as  to  Dr.  Voorhees' 
experience  in  the  use  of  nuclein  was  derived  from  the  Re- 
view and  not  from  the  defendant's  catalogue.  At  any  rate 
it  is  clear  from  his  testimony  that  because  of  what  he 
read  in  the  article  of  Dr.  Voorhees  and  his  confidence  in 
the  formula  of  McClintock  and  Vaughn,  two  professors 
of  veterinary  medicine  of  repute,  he  gave  consideration 
to  the  use  of  nuclein  and  conmienced  to  administer  it 
in  his  practice.  He  had  administered  the  defendant's 
preparation  of  it  previously  to  two  horses  in  the  same 
manner  practiced  in  the  case  of  the  plaintiff's  horses  and 
without  detriment  to  either  animal.  In  so  doing  he  acted 
on  his  own  responsibility.  He  is  a  graduate  veterinary 
surgeon  and  imdertakes  to  have  and  exercise  such  knowl- 
edge and  skill  as  are  conmaonly  possessed  by  educated 
veterinary  surgeons,  and  he  assumes  the  responsibility 
for  the  propriety  of  the  treatment  adopted  by  him.  The 
dissemination  of  medical  knowledge  comes  largely  from 
the  exchange  of  experiences  among  practitioners  in  that 
profession  and  the  individual  takes  advantage  of  the  ex- 
periments and  professional  observations  of  men  in  the 
same  calling,  but  the  responsibility  for  the  treatment,  re- 
gard being  had  to  the  condition  of  the  patient  and  the 
probable  effect  of  the  remedy  adopted,  rests  on  the  doc- 
tor who  has  charge  of  the  case.  The  defendant  was 
bound  for  the  accuracy  of  its  preparation  according  to 
the  formula,  but  it  did  not  reconmiend  its  remedy  for 
general  use.  It  is  apparent  that  it  was  intended  to  be 
applied  by  a  veterinarian  and  only  when  in  the  judgment 
of  that  practitioner  the  case  called  for  such  treatment, 
and  particularly  is  the  manufacturer  of  the  drug  not  to  be 
held  responsible  for  that  use  which  he  has  not  recom- 
mended. The  mere  suggestion  that  some  surgeon  of  estab- 
lished reputation  published  information  which  would  be 


Digitized  by 


Google 


YOUNG,  Appellant,  v.  PARKE,  DAVIS  &  CO.,  INC.  35 
29,  (1912).]  Opinion  of  the  Court. 

useful  to  others  in  the  same  profession  does  not  bind  the 
person  giving  the  report  to  the  consequences  of  the  appli- 
cation of  the  remedy,  used  by  the  expert  referred  to,  to 
other  cases.  The  defendant  prepared  a  remedy  in  con- 
formity with  the  prescription  of  two  experienced  members 
of  the  veterinary  profession  in  the  state  of  Michigan  for 
use  by  practitioners  who  approved  of  that  kind  of  treat- 
ment, but  it  is  for  the  veterinary  and  not  for  the  chemist 
to  determine  whether  and  when  it  shall  be  used.  The 
trial  judge  submitted  to  the  jury  for  consideration  the 
question  whether  the  loss  sustained  by  the  plaintiff  was 
the  result  of  the  negligence  of  the  defendant  in  placing 
on  the  market  an  article  unfit  for  the  use  for  which  it  was 
sold  or  whether  the  result  of  the  treatment  was  due  to 
the  manner  in  which  the  remedy  was  administered  by  the 
veterinary  surgeon,  and  in  this  submission  the  case  was 
as  favorably  presented  for  the  plaintiff  as  the  facts  justi- 
fied. There  is  no  allegation  that  the  preparation  was 
not  according  to  the  formula  of  Vaughn  &  McClintock 
or  that  it  did  not  contain  the  kind  and  quantity  of  remedy 
which  it  was  represented  to  have,  and  there  was  no  evi- 
dence, therefore,  of  fraud  on  the  part  of  the  defendant. 
The  only  evidence  that  the  preparation  was  wholly  unfit 
for  the  use  intended  was  that  the  plaintiff's  horses  died 
from  its  administration,  but  whether  this  consequence  was 
to  be  attributed  to  the  remedy  as  recommended  by  the 
compounder  or  to  the  manner  of  its  administration  or 
the  condition  of  the  horses  at  the  time  of  treatment  must 
necessarily  have  been  a  question  for  the  jury  if  the  evi- 
dence disclosed  any  responsibility  at  all  on  the  part  of  the 
defendant. 

The  offer  to  show  that  at  a  later  time  the  defendant 
changed  the  formula  by  reducing  the  percentage  of  nu- 
clein  contained  therein  was  properly  rejected  by  the  court. 
It  is  not  evidence  of  negligence  that  as  a  result  of  wider 
experience  and  more  thorough  knowledge  of  the  subject 
the  defendant  provided  against  the  possibility  of  an  im- 
expected  effect  of  the  remedy  or  the  inexperience  or  lack 
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of  judgment  of  the  surgeon  in  administering  it.  To  take 
advantage  of  one's  later  and  better  information  is  not 
evidence  of  negligence.  In  Columbia  &  Puget  Soimd  R.  R. 
Co.  V.  Hawthorne,  144  U.  S.  202,  the  court  considered  it  to 
be  now  settled  by  the  decisions  of  the  highest  courts  in 
most  of  the  states  in  which  the  question  had  arisen  that 
the  taking  of  precaution  against  the  future  is  not  to  be 
considered  as  an  admission  of  responsibility  for  the  past. 
This  was  also  the  conclusion  in  Hart  v.  Lancashire  &  York- 
shire Ry.  Co.,  21  L.  T.  (N.  S.)  261,  and  Matteson  v.  R.  R. 
Co.,  218  Pa.  527,  holds  the  same  doctrine.  No  precedent 
or  principle  requires  the  reversal  of  the  case. 
The  judgment  is  aflSrmed. 


Barto  V.  Pennsylvania  Railroad  Company,  Appellant. 

Negligence  —  Railroads  —  Infant  —  Trepaaser  —  Bay  killed  crossing 
tracks — Question  for  jury. 

1.  In  an  action  against  a  rcdlroad  company  to  recover  damages  for 
the  death  of  a  boy  seven  years  old  killed  while  crossing  the  tracks  of 
the  defendant,  the  case  is  for  the  jury  where  the  issue  is  whether  the 
boy  was  struck  at  a  public  crossing,  or  whether  he  was  struck  while 
trespassing  on  the  tracks  fifteen  to  twenty-five  feet  from  the  crossing, 
and  the  evidence  on  the  subject  is  conflicting. 

Damages — Evidence — Wages. 

2.  The  fact  that  a  witness  who  is  not  an  expert  is  permitted  to  state 
from  his  own  personal  knowledge  the  amount  of  wages  usually  paid 
to  boys  in  a  particular  locality,  is  not  a  ground  for  reversing  a  judg- 
ment, where  the  facts  stated  are  so  generally  within  the  common 
knowledge  of  the  jurors,  that  their  statement  would  not  have  any  ef- 
fect for  or  against  either  party  to  the  action. 

Argued  Oct.  25,  1911.  Appeal,  No.  26,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Northumberland 
Co.,  Sept.  T.,  1909,  No.  231,  on  verdict  for  plaintiff  in  case 
of  Alva  Barto  v.  Pennsylvania  Railroad  Company.    Be- 
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fore  Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  a  boy 
seven  years  old.    Before  Auten,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  when  Harry  Koons,  a  witness  for  the  plain- 
tiff, was  on  the  stand,  he  was  asked  this  question : "  Q.  Now 
I  will  ask  you  this  question:  From  what  you  know  of 
young  boys  working  in  and  about  Watsontown,  between 
the  ages  of  14  and  21,  what  wages  is  it  customary  to  pay 
them  in  any  work  of  any  character  or  kind  in  which  they 
engage,  in  and  about  that  community?" 

Mr.  KUne:  To  which  counsel  for  the  defendant  object, 
the  witness  not  having  quahfied,  not  shown  his  knowledge 
of  what  boys  do  receive,  of  that  age,  or  any  age,  the  testi- 
mony is  incompetent,  irrelevant  and  immaterial. 

The  Court:  Objection  overruled,  evidence  admitted  and 
bill  sealed  for  the  defendant.  It  will  be  for  the  jury  to 
say  how  much,  if  any,  importance  should  be  attached  to 
this  testimony.  [11] 

The  court  refused  binding  instructions  for  defendant. 

Verdict  and  judgment  for  plaintiff  for  $1,059.92.  De- 
fendant appealed. 

Errors  assigned  amongst  others  were  (1)  in  refusing 
binding  instructions  for  defendant ;  (11)  ruling  on  evidence, 
quoting  the  bill  of  exceptions. 

J.  Simpson  Kline^  with  him  Geo.  B.  Reimensnyder,  for 
appellant. 

Arthur  L.  Swartz  and  Grant  Herring,  for  appellee. 

Opinion  by  Orlady,  J.,  March  1, 1912: 

A  son  of  the  plaintiff's,  aged  seven  years,  was  killed 
while  crossing  the  tracks  of  the  defendant  company  and 
the  material  question  on  the  trial  in  the  court  below  was 
whether  the  child  attempted  to  cross  the  tracks  at  a  public 
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street  crossing  or  at  fifteen  to  twenty-five  feet  distant 
therefrom. 

On  this  question,  as  well  as  every  other  important  one 
in  the  case  the  testimony  was  conflicting.  While  the 
witnesses  were  familiar  with  the  crossing  and  its  snrroimd- 
ing  objects  and  a  number  of  them  saw  the  child  but  a 
moment  before  he  entered  upon  the  tracks  of  the  com- 
pany, they  differed  in  several  significant  particulars. 

The  train  which  caused  his  death  was  a  fast  freight  of 
thirty-two  cars  and  scheduled  to  run  at  thirty  miles  per 
hour.  When  it  approached  the  crossing  the  engineer  saw 
some  children  near  to  the  track  and  noticed  that  the 
watchman  at  the  crossing  was  signaling  them  to  stop  or 
keep  back.  He  saw  this  little  boy  pass  the  front  end  of 
the  engine,  but  too  late  to  avoid  the  accident  as  he  was  not 
certain  that  the  child  had  been  struck  until  he  made  in- 
quiry of  the  fireman  whose  station  was  on  the  opposite 
side  of  the  engine  from  the  one  occupied  by  him.  The 
train  was  promptly  stopped  and  the  dead  body  was  f oimd 
some  distance  from  the  crossing. 

It  was  testified  to  by  several  eyewitnesses  that  the 
train  was  moving  at  an  imusual  speed — as  fast  as  an  ex- 
press passenger  train;  that  no  whistle  was  soimded  nor 
bell  rung;  that  a  train  going  in  an  opposite  direction  had 
just  passed  the  crossing  and  that  the  watchman  was  stand- 
ing with  his  back  in  the  direction  from  which  the  boy  came, 
and  most  important  of  all,  it  was  shown  that  at  the  in- 
quest which  was  held  a  few  days  subsequent  to  the  acci- 
dent, when  the  details  of  the  tragedy  were  naturally  fresh 
in  the  minds  of  the  parties  inmiediately  associated  with 
it,  the  track  or  crossing  watchman  stated  that  the  child 
was  crossing  the  track  beyond  or  below  and  not  on  the 
regular  public  crossing, — ^when  the  engineer  interrupted 
him  and  stated  that  he  had  hit  him  right  on  or  at  the  cross- 
ing. Four  witnesses  testified  that  the  engineer  so  stated 
at  the  inquest.  On  the  trial  the  engineer  with  exceptional 
frankness,  would  not  fix  with  any  definiteness  the  exact 
place  where  his  engine  struck  the  boy. 


Digitized  by 


Google 


BARTO  t;.  PENNSYLVANIA  R.  R.  CO.,  Appellant.  39 
36,  (1912).]  Opinion  of  the  Court. 

The  whole  case  centered  on  this  one  question,  and  the 
testimony  was  so  conflicting  that  it  became  the  duty  of 
the  court  to  refer  its  solution  to  the  jury,  which  was  done 
in  a  careful  and  adequate  manner.  In  regard  to  this  the 
trial  judge  said:  ''If  this  boy  voluntarily  left  Eighth 
street,  the  public  highway,  and  imdertook  to  run  over 
and  across  these  tracks,  at  a  point  where  there  was  no 
highway,  then  he  was  a  trespasser  and  there  can  be  no 
recovery  and  your  verdict  must  be  for  the  defendant; 
whether  he  did  or  did  not  is  for  you  to  determine,  your 
duty  is  to  take  the  law  from  me  and  your  further  duty  is 
to  find  the  facts  from  the  testimony." 

The  evidence  in  relation  to  wages  usually  paid  for  the 
services  of  boys  between  fourteen  and  twenty-one  years 
of  age  in  that  community,  was  not  offered  as  coming  from 
an  expert,  but  as  a  statement  of  facts  within  the  personal 
knowledge  of  the  witness,  Harry  Koons,  and  related  to 
facts  so  generally  within  the  common  knowledge  of  jurors 
that  it  could  not  have  any  effect  for  or  against  either 
party  to  the  action.  It  might  well  have  been  excluded, 
but  having  been  received  it  was  a  harmless  and  not  re- 
versible error. 

The  case  was  ably  and  fairly  tried  and  the  verdict  was 
reasonably  to  be  expected  from  the  preponderance  of  the 
testimony  in  the  plaintiff's  favor. 

The  judgment  is  affirmed. 


Goldstein  v.  Hammell,  Appellant. 

WmU — C<m8tTticUon'--Stirvivor8kip — Joint  tenancy, 

1.  Where  a  testator  gives  to  his  wife  and  to  his  daughter  the  rents 
of  real  estate  "share  and  share  alike  for  and  during  the  term  of  their 
natural  lives/'  the  daughter  to  inherit  the  share  of  the  mother  and 
after  the  death  of  the  daughter  the  real  estate  to  go  to  the  daughter's 
children,  and  if  the  daughter  should  die  without  leaving  children  then 
all  the  properties  are  to  go  to  testator's  brother,  if  the  daughter  dies 
in  the  lifetime  of  the  mother  the  brother  will  be  entitled  to  half  of  the 
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rent  inasmuch  as  the  title  vested  in  him  on  the  death  of  the  dai^hter. 
Where  there  is  a  devise  to  two  or  more  by  name  without  a  clear  in- 
tention to  vest  the  estate  in  the  survivor  the  estate  will  be  held  to  vest 
severally. 

Parent  and  child — Adaption — Wills — After  horn  children — Acts  of 
AprU  8,  1833,  P.  L,  249,  May  4,  1856,  P.  L.  4S0,  and  AprU  2,  1872, 
P.  L.  3L 

2.  Children  adopted  either  under  the  Act  of  May  4, 1855,  P.  L.  430, 
or  under  the  Act  of  April  2,  1872,  P.  L.  31,  are  not  entitled  to  any 
rights  in  their  adopting  parents'  estate,  where  the  adoption  took  place 
after  the  adopting  parent  had  executed  a  will.  The  Act  of  April  8, 1833, 
P.  L.  249,  relating  to  after  bom  children  has  no  application  to  adopted 
children. 

Submitted  Oct.  20,  1911.  Appeal,  No.  6,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  June 
Term,  1910,  No.  2,129,  making  absolute  rule  for  judgment 
for  want  of  a  suflBcient  affidavit  of  defense  in  case  of 
Charles  Goldstein  v.  Mary  Hammell.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Assumpsit  to  recover  one-half  of  rentals  of  certain  real 
estate. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  court  in  an  opinion  by  Ralston,  J.,  made  absolute 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Error  assigned  was  the  order  of  the  court. 

W.  Horace  Hepburn^  WilMam  A.  Carr  and  Sidney  L. 
Krauss,  for  appellant. — ^The  statutes  of  Pennsylvania  give 
the  adopted  child  "all  the  rights  of  a  child."  It  also  sub- 
jects the  child  ''to  the  duties"  of  a  child.  The  humane 
reasoning  that  prompted  the  common-law  rule  and  the 
act  of  1833  applies  equally  as  well  in  behalf  of  an  adopted 
child  as  to  a  natural  child,  and  imless  the  language  of  the 
act  prohibits  its  being  construed  so  as  to  include  adopted 
children,  it  is  respectfully  submitted  that  it  should  be  so 
construed:  Hilpire  v.  Claude,  109  la.  159  (8  N.  W.  Repr. 
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332);  Glascott  v.  Bragg,  111  Wis.  605  (87  N.  W.  Repr. 
853);  Flannigan  v.  Howard,  200  111.  396  (65  N.  E.  Repr. 
782);  Sewall  v.  Roberts,  115  Mass.  262. 

Our  Supreme  Coiui;  has  expressed  the  same  thought  as 
to  the  ri^ts  of  an  adopted  child:  Rowan's  Est.,  132  Pa. 
299;  Johnson's  App.,  88  Pa.  346. 

The  adoption  was  a  valid  adoption:  Peterson's  Est.,  212 
Pa.  453;  CarroU's  Est.,  219  Pa.  440. 

By  the  true  construction  of  testator's  will,  the  appellee 
(plaintiff  below)  has  no  interest  whatever  in  the  rentals 
from  the  properties  devised  under  the  second  clause  of  the 
will.  By  the  true  construction  of  the  will,  the  widow  is 
entitled  to  the  whole  of  the  income  after  the  death  of  the 
daughter:  Arnold  v.  Jack,  24  Pa.  57;  Redemptorist  Fathers 
V.  Lawler,  205  Pa.  24;  Jones  v.  Cable,  114  Pa.  586;  Lentz 
V.  Lentz,  2  Phila.  117;  Hart's  Est.,  7  Pa.  C.  C.  Rep.  369; 
Erwin's  Est.,  5  Montg.  County,  18;  Morison's  Est.,  5 
Montg.  County,  155. 

If  the  will  is  not  construed  as  giving  the  widow  the 
share  of  the  rentals  bequeathed  the  daughter  after  her 
death  then  there  is  an  intestacy  as  to  such  rentals,  and 
they  go  imder  the  intestate  laws  to  the  widow  and  adopted 
daughter:  Grothe's  Est.,  229  Pa.  186. 

Michael  J.  Ryan,  for  appellee. — ^Upon  the  death  of 
testator's  daughter,  his  real  estate  inunediately  vested  in 
the  plaintiff,  subject  only  to  the  widow's  life  estate  in 
one-half  of  the  rents.  There  was  no  survivorship  in  favor 
of  the  widow,  nor  was  there  any  intestacy:  McVey  v. 
Utta,  4  W.  N.  C.  524;  KoUock's  Est.,  19  Phila.  205; 
Kennedy's  App.,  60  Pa.  511;  Evans  v.  Brittain,  3  S.  &  R. 
135;  Martin  v.  Smith,  5  Binn.  16;  Redemptorist  Fathers 
V.  Lawler,  205  Pa.  24;  Erwin's  Est.,  5  Montg.  County,  18. 

There  was  no  intestacy:  Lare's  Est.,  3  Pa.  Dist.  Rep. 
741;  Gillmgham  v.  Ford,  12  Pa.  Dist.  Rep.  302;  Brown's 
Adoption,  25  Pa.  Superior  Ct.  259;  Carroll's  Est.,  219  Pa. 
440;  McCuUy's  Est.,  8  W.  N.  C.  14;  McCann's  Est.,  9  Pa. 
Dist.  Rep.  184;  Ballard  v.  Ward,  89  Pa.  358. 
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Even  had  the  adoption  been  valid,  it  could  not  have  af- 
fected the  devise  to  plaintiff:  Schafer  v.  Eneu,  54  Pa.  304; 
Wambold's  Est.,  17  Pa.  Dist.  Rep.  330;  Freeman's  Est., 
17  Pa.  Dist.  Rep.  472;  Com.  v.  Powel,  16  W.  N.  C.  297; 
Burnett's  Est.,  219  Pa.  599;  McCulloch's  App.,  113  Pa. 
247;  Carroll's  Est.,  219  Pa.  440;  Phillips's  Est.,  17  Pa. 
Superior  Ct.  103. 

Opinion  by  Henderson,  J.,  March  1,  1912: 

The  plaintiff's  action  is  based  on  a  title  created  by  the 
second  and  third  clauses  of  the  will  of  Zachariah  Goldstein, 
as  follows: 

*' Second:  I  give  and  bequeath  to  my  wife  Mary  Gold- 
stein and  to  my  daughter,  Catherine  Goldstein  Heron, 
the  rents  of  all  my  other  properties  (real  estate  after  the 
taxes  and  expenses  accruing  from  said  properties  are  de- 
ducted) share  and  share  alike  for  and  during  the  term  of 
their  natural  lives,  the  daughter,  Catherine  Goldstein 
Heron,  to  inherit  the  share  of  the  mother,  Mary  Goldstein, 
and  after  the  decease  of  my  daughter,  Catherine  Groldstein 
Heron,  I  give  and  devise  the  properties  mentioned  in  the 
second  item  to  her  children  to  do  as  they  choose  with  them. 

"Third:  If  my  daughter  Catherine  Goldstein  Heron 
should  die  without  leaving  any  children,  I  give  and  be- 
queath all  the  properties  mentioned  in  the  second  item  to 
my  brother  Charles  Goldstein,  his  heirs  and  assigns  for- 
ever." 

After  the  will  was  made  the  testator  and  his  wife  exe- 
cuted a  declaration  or  deed  intended  to  effect  the  adoption 
of  a  child,  Helen  Kitchen.  This  was  done  with  the  consent 
of  the  surviving  parent  of  the  child,  and  the  instrument  was 
recorded  in  the  oflBce  for  the  recording  of  deeds  in  the  city 
of  Philadelphia.  The  testator  died  on  Jime  25,  1898, 
without  having  made  any  change  in  his  will  and  without 
having  provided  for  Helen  Kitchen.  Catherine  Groldstein, 
one  of  the  legatees  mentioned  in  the  second  paragraph  of 
the  will,  died  in  November,  1902,  without  issue.  After  the 
death  of  Catherine  the  defendant  collected  the  rent  for  the 
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real  estate  described  in  the  second  paragraph  of  the  will 
and  used  the  same  for  the  support  of  herself  and  Helen 
Kitchen.  This  action  was  brought  to  recover  the  share 
which  the  plaintiff  alleged  to  be  due  to  him  as  legatee  under 
the  third  paragraph  of  the  will.  The  appellant  contends, 
first,  that  a  survivorship  existed  in  her  favor  after  the 
death  of  Catherine  Groldstein  and  that  any  right  which 
the  plaintiff  might  have  to  one-half  the  rent  would  not 
exist  imtil  after  the  appellant's  death.  We  are  not  con- 
vinced that  by  any  proper  construction  of  the  will  it  can 
be  made  to  appear  that  it  was  the  testator's  intention  to 
confer  a  joint  estate  on  his  widow  and  daughter  during 
their  Uves  and  that  the  share  of  her  who  died  first  should 
be  enjoyed  by  the  survivor  during  the  life  of  the  latter. 
The  bequest  to  these  legatees  is  ''share  and  share  alike  for 
and  during  the  term  of  their  natiu'al  Hves"  and  in  the  event 
of  the  death  of  Catherine  Goldstein  then  the  properties 
mentioned  in  the  second  paragraph  were  to  go  to  her 
children  to  do  as  they  chose  with  them.  In  the  contin- 
gency that  Catherine  died  without  children  then  the  plain- 
tiff became  entitled  to  her  share  of  the  property  disposed 
of  in  the  second  clause.  Joint  tenancies  are  not  favorites 
of  the  law  and  such  a  construction  ought  to  be  given  as 
would  make  the  estates  vest  severally.  Where  there  is  a 
devise  to  two  or  more  by  name  without  a  clear  intention  to 
vest  the  estate  in  the  survivor  the  estate  will  be  held  to  vest 
severally:  Kennedy's  App.,  60  Pa.  511.  In  the  absence 
of  words  showing  an  intention  to  create  a  joint  tenancy 
irrespective  of  the  act  of  March  31,  1812,  5  Sm.  Laws  395, 
legacies  to  persons  separately  distinguished  by  their  names 
show  an  intention  to  give  each  his  share.  In  Evans  v. 
Brittain,  3  S.  &  R.  135,  the  words  *'to  be  divided  in  equal 
portions"  were  held  to  create  a  tenancy  in  common  and 
not  a  joint  tenancy.  The  use  of  the  words,  ''share  and 
share  alike"  is  indicative  of  the  same  intention.  Kerr  v. 
Vemer,  66  Pa.  326,  and  Jones  v.  Cable,  114  Pa.  586,  are 
cases  where  the  language  of  the  wills  indicated  that  the 
remainder  over  was  to  take  effect  after  the  death  of  the 
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first  takers.  The  interests,  however,  were  only  to  vest  after 
the  death  of  all  the  first  takers.  Where  there  was  a  devise 
to  two  and  a  remainder  over  after  ''their"  death  it  is  rea- 
sonably plain  that  the  testator  contemplated  the  vesting  of 
the  remainder  after  the  death  of  each  of  the  life  tenants. 
But  the  language  of  the  will  imder  consid^ation  leaves  no 
room  for  such  a  construction.  The  appellee  was  consti- 
tuted the  remainder-man  by  the  third  paragraph  of  the 
will  and  the  title  vested  in  him  on  the  death  of  Catherine. 
As  he  took  the  title  to  the  property  he  became  entitled  to 
his  share  of  the  rent.  It  was  not  necessary  to  make  special 
mention  of  the  rent  in  the  case  of  the  remainder  because 
the  rent  and  the  title  vested  in  the  same  person. 

It  is  claimed  in  the  second  place  that  the  efifect  of  the 
adoption  deed  signed  by  the  testator  was  to  revoke  the 
will  as  to  Helen  Kitchen  and  give  to  her  a  share  in  his 
estate  and  thus  exclude  the  plaintiff's  claim  as  set  up, 
under  sec.  15  of  the  act  of  April  8,  1833,  P.  L.  249,  which 
provides: 

"When  any  person  shall  make  his  last  will  and  testa- 
ment, and  afterwards  shall  marry  or  have  a  child  or  chil- 
dren not  provided  for  in  such  will,  and  die,  leaving  a  widow 
and  child,  or  either  a  widow  or  child  or  children,  although 
such  child  or  children  be  bom  after  the  death  of  their 
father,  every  such  person,  so  far  as  shall  regard  the  widow, 
or  child  or  children  after-bom,  shall  be  deemed  and  con- 
strued to  die  intestate,  and  such  widow,  child  or  children, 
shall  be  entitled  to  such  purparts,  shares  and  dividends  of 
the  estate,  real  and  personal,  of  the  deceased,  as  if  he  had 
actually  died  without  any  will." 

Assuming  that  the  adoption  was  accomplished  by  the 
testator  and  his  wife  imder  the  act  of  April  2, 1872,  P.  L.  31, 
with  the  force  and  effect  of  an  adoption  imder  the  act  of 
May  4, 1855,  P.  L.  430,  to  which  the  former  was  a  supple- 
ment, it  does  not  follow  that  the  act  of  1833  is  to  be  given 
the  effect  claimed  for  it.  That  statute  having  been  passed 
before  the  act  of  1855,  manifestly  had  no  reference  to  con- 
ditions created  by  the  latter  statute.    At  that  time  there 
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was  no  provision  either  at  common  law  or  under  the  laws  of 
this  conmionwealth  by  which  a  person  could  adopt  the 
child  of  another  as  his  own.  Authority  to  do  this  was  first 
given  by  the  act  of  1855 :  Ballard  v.  Ward,  89  Pa.  358.  The 
language  of  sec.  15  of  the  act  of  1833  shows  that  the  persons 
intended  to  be  benefited  thereby  were  the  widow  and  chil- 
dren of  the  testator.  Now  an  adoption  does  not  make  the 
person  adopted  a  child  of  the  adopter  and  the  act  of  assem- 
bly could  not  make  him  such.  The  person  adopted  only 
becomes  a  child  and  heir  of  the  persons  adopting  him  as  to 
rights  of  inheritance  and  the  mutual  duties  and  obligations 
imposed  by  law.  There  is  nothing,  therefore,  in  the  act 
of  1855,  or  its  supplement  of  1872  which  in  terms  amends 
sec.  13  of  the  act  of  1833  so  as  to  make  it  apply  to  adopted 
children.  The  right  of  inheritance  is  pm'ely  statutory  and 
he  who  claims  a  share  in  the  inheritance  must  point  to  the 
law  which  transmits  it  to  him.  The  provisions  of  the 
section  referred  to  were  only  made  to  apply  to  the  widow 
or  after-bom  children.  The  act  of  1855  has  not  the  effect 
to  put  an  adopted  child  in  all  respects  in  the  relation  of  a 
child  in  fact.  This  was  shown  in  Com.  v.  Nancrede,  32  Pa. 
389,  in  which  it  was  held  that  the  act  of  1855  did  not  ex- 
empt an  adopted  child  from  the  payment  of  a  collateral 
inheritance  tax.  By  the  decision  in  Phillips'  Est.,  17  Pa. 
Superior  Ct.  103,  it  was  held  that  sec.  12  of  the  act  of  1833 
relating  to  lapsed  legacies  does  not  apply  to  children 
adopted  under  the  act  of  1855;  and  in  Burnett's  Est.,  219 
Pa.  599,  the  question  was  whether  an  adopted  child  could 
inherit  from  collateral  kindred  of  the  adopted  parents. 
Our  conclusion  is  that  sec.  15  of  the  act  of  1833  was  not 
enlarged  by  the  act  of  1855  and  its  supplements  and  that 
for  that  reason  the  adopted  daughter  of  the  defendant  is 
not  entitled  to  the  share  of  the  decedent's  estate  claimed 
for  her  in  the  affidavit  of  defense. 
The  judgment  is  affirmed. 
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New  York  &  Pennsylvania  Telephone  &  Tel^raph 
Company,  Appellant,  v.  Coudersport  Borough. 

Telegraph  and  telephone  companies — License  tax — Inspedum-^oete 
of  inspections-Act  of  April  17, 1906,  P.  L.  183— Boroughs. 

1.  Under  the  Act  of  April  17,  1905,  P.  L.  183,  relating  to  license 
fees  imposed  by  municipalities  upon  public  service  corporations  which 
have  poles,  wires,  conduits  or  cables  in  the  public  streets,  the  court,  in 
determining  the  amount  of  the  annual  license  fees  that  may  be  properly 
charged,  is  controlled  by  the  cost  of  inspection  and  regulation  to  the 
municipality. 

2.  Proceedings  under  the  Act  of  April  17,  1905,  P.  L.  183,  are  de 
novo,  and  it  la  the  duty  of  the  court  to  hear  and  determine  the  ques- 
tions involved  upon  the  pleadings  having  due  regard  to  the  weight 
of  the  evidence.  There  is  in  such  a  case  no  burden  upon  the  petitioner 
to  produce  evidence  establishing  that  the  ordinance  is  imreascmable. 
The  court  is  to  exercise  its  own  discretion,  and  not  to  pass  upon  the 
question  whether  there  has  been  a  flagrant  and  obvious  abuse  of  dis- 
cretion by  the  officers  of  the  municipality. 

3.  In  a  proceeding  under  the  Act  of  April  17,  1905,  P.  L.  183,  a 
license  fee  of  thirty  cents  for  each  pole,  and  $1.00  per  mile  for  wire, 
is  a  proper  charge,  where  it  appears  that  there  are  503  poles  and  twelve 
and  seven-tenths  miles  of  wire  within  the  borough;  and  that  the  sum  of 
$160.50  will  fully  cover  all  the  cost  to  the  borough  of  the  direct  inspec- 
tion, general  supervision  and  making  of  reports  by  the  single  policeman 
and  the  single  street  conmiissioner  of  the  borough,  together  with  a  rea- 
sonable allowance  for  unforeseen  contingencies. 

4.  Where  a  telegraph  and  telephone  company  makes  no  physical 
inspection  of  its  poles  and  wires  in  a  borough,  the  borough  is  entitled 
to  make  more  numerous  inspections  and  charge  for  the  same  than 
would  be  necessary  if  the  company  itself  made  inspections. 

Argued  Oct.  24,  1911.  Appeal,  No.  274,  Oct.  T.,  1910, 
by  plaintiff,  from  order  of  C.  P.  Potter  Co.,  June  T.,  1908, 
No.  108,  dismissing  petition  to  determine  license  fees  in 
case  of  New  York  &  Pennsylvania  Telephone  &  Tel^raph 
Company,  now  The  Bell  Telephone  Company  of  Pennsyl- 
vania, V.  Coudersport  Borough.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    Reversed. 
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Petition  under  the  Act  of  April  17,  1905,  P.  L.  183,  to 
determine  the  reasonableness  of  license  fees.  Before 
Obmebod,  p.  J. 

The  opinion  of  the  Superior  Cowrt  states  the  case. 

Error  amgned  was  order  dismiRHing  the  petition. 

Rodney  A.  Mercur,  with  him  Springer  H.  Moore,  for 
appellant,  cited:  Kittanning  Boro.  v.  Natural  Gas  Co.,  26 
Pa.  Superior  Ct.  355;  CoUingdale  Boro.  v.  Tel.  &  Tel.  Co., 
33  Pa.  Superior  Ct.  351 ;  Pottsville  Boro.  v.  Gas  Co.,  33  Pa. 
Superior  Ct.  480;  Delaware  &  Atl.  Tel.  &  Tel.  Co.'s 
Petition,  224  Pa.  55;  West  Chester  Boro.  v.  Postal  Tel. 
Cable  Co.,  38  Pa.  Superior  Ct.  603;  Pittsburg  &  Allegheny 
Tel.  Co.  V.  Braddock,  43  Pa.  Superior  Ct.  456. 

Archibald  F.  Jones,  with  him  R.  R.  Lewis,  borough  solic- 
itor, TT.  J.  Lewis  and  Lytle  F.  Perry,  for  appellee,  cited: 
Western  Union  Tel.  Co.  v.  Philadelphia,  22  W.  N.  C.  39; 
Mooney  v.  Luzerne  Boro.,  186  Pa.  161 ;  West  Conshohocken 
Boro.  V.  light  &  Power  Co.,  29  Pa.  Superior  Ct.  7;  Chester 
V.  Western  Union  Tel.  Co.,  154  Pa.  464;  Taylor  Boro.  v. 
Postal  Tel.  Cable  Co.,  202  Pa.  583;  Washington  Boro.  v. 
Western  Union  Tel.  Co.,  16  Pa.  Dist.  Rep.  847;  Union 
Telephone  Co.  v.  Greenville  Boro.,  36  Pa.  C.  C.  Rep.  197; 
Herron  v.  Pittsburg,  204  Pa.  509;  Emery  v.  Philadelphia, 
208  Pa.  492;  Del.  &  Atlantic  Tel.  &  Tel.  Co.'s  Petition, 
224  Pa.  55;  Chambersburg  Boro.  v.  Chambersburg  Gas 
Co.,  38  Pa.  Superior  Ct.  311. 

Opinion  by  Pobtbr,  J.,  March  1, 1912: 

The  plaintiff  presented  to  the  court  below  a  petition 
averring  that  a  dispute  had  arisen  between  it  and  the  de- 
fendant borough  as  to  whether  the  amount  of  the  license 
fees  imposed  by  a  certain  ordinance  for  the  inspection  and 
regulation  of  the  poles  and  wires  of  the  petitioner  main- 
tained upon  the  borough  streets,  was  reasonable,  and  pray- 
ing the  court  to  ''determine  the  amount  of  annual  license 
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fees  which  should  be  paid  to  the  said  municipal  corporation 
in  order  to  properly  compensate  it  for  the  necessary  cost 
of  the  services  performed,  or  to  be  performed,  by  it,  for 
the  inspection  and  regulation  of  the  poles  and  wires"  of 
the  petitioner,  imder  the  provisions  of  the  Act  of  April  17, 
1905,  P.  L.  183.  The  borough  filed  an  answer  to  this  peti- 
tion and  upon  the  hearing  of  the  issue  thus  raised  evidence 
was  taken  and  the  court,  after  consideration,  dismissed 
the  petition  and  ordered  the  petitioner  to  pay  the  costs. 
The  plaintiff  appeals  from  that  order. 

The  act  of  April  17,  1905,  conferred  upon  the  courts 
power  to  deal  with  and  determine  the  amount  of  license 
fees  and  charges  to  be  imposed  by  municipalities,  upon  the 
poles  and  wires  of  telephone  and  telegraph  companies, 
under  the  police  power,  which  they  had  not  before  pos- 
sessed. Questions  as  to  the  validity  of  ordinances  impos- 
ing such  license  fees  had  arisen  in  many  cases  prior  to  that 
statute,  in  actions  at  law  foimded  upon  such  ordinances. 
The  right  to  impose  such  fees  or  charges  was  sustained 
as  an  exercise  of  the  police  power,  but  it  was  uniformly 
held  that  the  power  could  not  be  exercised  for  the  piurpose 
of  raising  general  revenue  for  the  support  of  a  municipality, 
under  the  guise  of  a  police  regulation.  Under  the  then 
prevailing  forms  of  action  it  was  often  difficult  for  the 
courts  to  pass  upon  questions  of  fact  necessary  to  deter- 
mine whether  a  particular  ordinance  did  impose  a  tax  for 
revenue  and  thus  violate  the  principle  upon  which  alone 
the  imposition  could  be  sustained.  It  had  been  held  that 
the  municipal  authorities  were  vested  with  a  discretion 
to  determine  the  amount  of  the  charge  necessary  to  com- 
pensate the  municipality  for  the  cost  of  police  regulation, 
inspection  and  supervision.  Whether  the  ordinance  was 
a  valid  exercise  of  the  police  power  was  a  question  of  law 
for  the  court,  but  the  court  could  not  declare  an  ordinance 
to  be  invalid  unless  upon  its  face,  or  from  the  duly  as- 
certained facts,  it  clearly  appeared  that  it  was  a  revenue 
measure;  that  it  involved  an  obvious  abuse  of  the  dis- 
cretion vested  in  the  municipal  authorities.    There  might 
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be  a  wide  margin  between  the  limit  of  the  charges  which 
were  clearly  proper  before  the  line  was  reached  when  it 
could  be  said  that  they  were  obviously  invalid.  This  was 
the  situation  when  the  act  of  1905  was  passed,  and  this 
legislation  grew  out  of  the  unsatisfactory  methods  then 
existing  for  the  determination  of  such  controversies. 

The  change  which  this  statute  effected  in  the  law  was 
clearly  indicated  by  our  Brother  Head  in  his  opinion  in 
Delaware  &  Atlantic  Telegraph  &  Telephone  Co.'s  License 
Fees,  37  Pa.  Superior  Ct.  151:  "The  learned  court  below 
was  not  called  upon,  in  this  proceeding,  to  exercise  the 
power  possessed  by  the  courts  long  before  the  passage 
of  the  act  now  under  consideration,  viz:  to  set  aside  an 
ordinance  because  it  was  imreasonable,  oppressive  and 
arbitrary,  resulting  from  an  abuse  of  the  powers  of  a  mu- 
nicipality. The  object  of  this  proceeding  was  simply  to 
determine,  from  the  evidence  produced,  'the  amoimt  of 
annual  license  fees  which  should  be  paid  to  the  said  munic- 
ipal corporation  in  order  to  properly  compensate  it  for 
the  necessary  cost  of  the  services  performed,  or  to  be  per- 
formed, by  it,  for  the  inspection  and  regulation  of  the 
poles,  wires,  conduits  and  cables,  of  the  said  telegraph 
company.'"  That  case  having  been  appealed  to  the 
Supreme  Coiut,  the  views  expressed  by  Judge  Head,  as 
to  the  effect  of  the  statute  upon  the  pre-existing  law,  were 
by  that  coiut  sustained:  224  Pa.  55.  Mr.  Justice  Elkin, 
who  spoke  for  the  Supreme  Court  in  that  case,  said:  '*The 
piupose  of  the  act  is  stated  to  be  the  providing  of  a  method 
for  the  determination  by  the  courts  of  common  pleas, 
with  the  right  of  appeal,  of  all  disputes  between  mimici- 
palities  and  telegraph,  telephone,  light  and  power  com- 
panies, relating  to  the  reasonableness  of  the  amount  of 
license  fees.  In  the  third  section  of  the  act  the  duty  is 
imposed  upon  the  coiut  hearing  the  cause  to  determine 
the  amount  of  the  annual  license  fees  necessary  to  prop- 
erty compensate  the  municipality  for  the  cost  of  the  serv- 
ices performed,  or  to  be  performed,  by  it,  for  the  inspec- 
tion and  r^ulation  of  the  poles,  wires,  conduits  or  cables 
Vol.  xlix — 4 
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belongmg  to  such  public  service  corporation  and  located 
within  the  limits  of  the  municipality.  This  is  a  stat- 
utory rule  binding  upon  the  courts.  The  amount  of  the 
license  fees  to  be  charged  is  measured  by  the  cost  of  the 
service  performed  or  to  be  performed  during  the  year  for 
municipal  inspection  and  regulation.  If  there  be  no  in- 
spection or  supervision  by  the  municipality  there  can  be 
no  license  fee  imposed,  because  imder  such  circiunstances 
no  expense  would  be  incurred  for  which  the  statute  makes 
the  company  liable.  If  there  be  inspection  and  super- 
vision, the  measure  of  liability  imposed  by  the  act  is  the 
cost  of  the  same  to  the  municipality.  The  cost  of  the 
service  is  the  rule  adopted  by  the  legislating  to  guide  the 
courts  in  determining  the  dispute  between  the  parties. 
This  rule  cannot  be  ignored  or  Ughtly  set  aside,  and  it 
should  be  the  central  and  controlling  thought  in  the  mind 
of  the  court  in  the  determination  of  such  disputes.  Of 
course,  when  the  ordinance  is  passed  in  advance  of  any 
service  rendered  it  may  and  no  doubt  will  be  difl&cult  to 
fix  with  mathematical  precision  the  amoimt  of  the  license 
fee  before  the  cost  of  the  service  is  definitely  known,  and 
some  reasonable  allowance  must  necessarily  be  made  for 
contingencies  that  may  happen.  However,  the  court 
should  see  to  it  that  imder  the  guise  of  a  reasonable  al- 
lowance the  municipality  is  not  permitted  to  impose  a 
tax  for  general  municipal  purposes,  or  to  disregard  the 
rule  which  limits  the  license  fee  to  the  cost  of  inspec- 
tion. .  .  .  The  l^islatiu'e  fixed  the  rule  and  imposed  the 
duty  to  determine  all  such  controversies  according  to  that 
rule  upon  the  courts  when  proper  proceedings  are  insti- 
tuted. This  rule  is  imperative  and  cannot  be  disre- 
garded. .  .  .  The  learned  judge  of  the  coiut  of  conunon 
pleas  treated  the  question  upon  the  theory  that  the  bor- 
ough ordinance  should  be  sustained  on  the  presumption 
that  it  was  reasonable  without  reference  to  whether  it  was 
based  upon  the  cost  of  inspection  or  not.  In  this  we  think 
there  was  error.  When  the  petition  was  filed  under  the 
act  of  1905,  the  proceediags  were  de  novo,  and  it  wa9  the 
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duty  of  the  court  to  hear  and  determine  the  question  in- 
volved upon  the  pleadings,  having  due  r^ard  for  the 
weight  of  the  evidence."  These  principles  were  again 
recognized  and  applied  by  this  court  in  Nanticoke  Bor- 
ough V.  Bell  Telephone  Co.,  47  Pa.  Superior  Ct.  184.  The 
effect  of  the  act  of  1905,  in  so  far  as  the  power  and  duty 
of  the  coiut  is  concerned,  is  forcibly  illustrated  by  the 
decisions  of  this  coiut  in  Braddock  Borough  v.  Telephone 
Co.,  25  Pa-  Superior  Ct.  544,  and  Pittsburg  &  Allegheny 
Telephone  Co.  v.  Braddock  Borough,  43  Pa.  Superior  Ct. 
456.  Those  cases  arose  under  the  same  ordinance,  the 
first  prior  to  the  act  of  1905,  and  it  was  there  held  that  the 
ordinance  was  "  a  reasonable  and  valid  exercise  of  the  police 
power."  The  second  case  arose  upon  a  petition  presented 
to  the  coiut  of  common  pleas,  imder  the  act  of  1905,  and 
the  court  reduced  the  charges  imposed  by  the  ordinance 
considerably  more  than  one  half,  although  it  had  been  de- 
cided under  the  pre-existing  law  that  the  ordinance  was  of 
such  a  character  that  the  court  would  not  be  warranted  in 
declaring  that  its  enactment  involved  an  abuse  of  munici- 
pal discretion. 

The  learned  judge  of  the  coiut  below  disposed  of  this 
case  as  if  he  were  exercising  "the  power  possessed  by  the 
courts  long  before  the  passage  of  the  act  now  under  con- 
sideration; to  set  aside  an  ordinance  ]Decause  it  was  un- 
reasonable, oppressive  and  arbitrary,  resulting  from  an 
abuse  of  the  powers  of  the  municipality."  He  aflSrmed 
the  fifth  request  of  the  defendant  for  conclusion  of  law, 
which  was  in  the  following  words:  "The  amount  of  the 
license  is  in  the  reasonable  discretion  of  the  municipal 
authorities  and  that  amount  will  be  presumed  to  be  rea- 
sonable until  the  petitioner  by  fair  preponderance  of 
evidence  establishes  the  contrary."  In  his  opinion  he 
gives,  as  his  reason  for  dismissing  the  petition:  "We  are 
of  the  opinion  that  the  petitioner  has  failed  to  show  that 
the  fee  fixed  by  the  respondent  is  unreasonable  and  that 
the  presumption  that  in  the  exercise  of  its  discretion  it 
has  fixed  a  proper  fee  has  not  been  overcome/'    This  is 
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not  in  accord  with  the  view  expressed  by  the  Supreme 
Court,  in  Delaware  &  Atlantic  Telegraph  &  Telephone 
Co.'s  Petition,  224  Pa.  55,  that:  "When  the  petition  was 
filed  under  the  act  of  1905,  the  proceedings  were  de  novo, 
and  it  was  the  duty  of  the  court  to  hear  and  determine 
the  question  involved  upon  the  pleadings,  having  due 
regard  for  the  weight  of  the  evidence."  When  no  evidence 
is  presented,  upon  either  side,  it  might  be  proper  for  the 
coml;  to  dismiss  the  petition,  for  it  has  nothing  upon  which 
it  can  act;  imless  upon  the  face  of  the  ordinance  it  be 
clearly  apparent  that  the  charge  is  invalid.  When,  how- 
ever, the  parties  go  into  a  hearing  and  the  evidence  fully 
discloses  everything  that  the  borough  has  done  in  the 
way  of  inspection  and  all  that  it  intends  to  do,  the  court 
must  proceed  to  discharge  its  duty  in  the  manner  which 
the  pleadings  and  evidence  warrant,  under  the  statute. 
There  is  in  such  a  case  no  bm'den  upon  the  petitioner  to 
produce  evidence  establishing  that  the  ordinance  is  un- 
reasonable. The  court  is  to  exercise  its  own  discretion, 
expressly  conferred  by  the  statute,  and  not  pass  upon  the 
question  whether  there  has  been  a  flagrant  and  obvious 
abuse  of  discretion  by  the  oflScers  of  the  mimicipality. 
The  court  below  having  proceeded  upon  an  incorrect 
theory  as  to  the  natm'e  of  the  duty  which  he  was  called 
upon  to  discharge,  it  devolves  upon  us,  giving  due  weight 
to  the  findings  of  material  facts  by  the  court  below  in  so 
far  as  there  were  such  findings,  to  examine  the  evidence 
and  enter  such  decree  as  to  right  may  appertain. 

The  ordinance  provided  that  the  borough  council 
should  appoint  one  or  more  persons,  **  whose  duty  it  shall 
be  to  inspect  all  the  telephone,  telegraph  and  electric 
light  poles  in  Coudersport  Borough  and  the  wires  thereof, 
at  least  twice  each  year  and  as  many  more  times  as  the 
said  coimcil  shall  deem  necessary,  said  inspectors  to  re- 
port condition  of  said  poles  and  wires  to  said  council  after 
inspection  as  aforesaid."  It  also  provided  that  the  com- 
panies maintaining  poles  and  wires  in  the  street  should 
annually  make  application  to  the  burgess  for  license. 
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specifying  the  poles  so  to  be  maintained,  and  that  the  bur- 
gess should  thereupon  issue  license  to  such  appUcants,  of 
the  poles  designated  in  such  application  for  the  term  of 
one  year  only,  to  be  computed  from  the  first  day  of  April 
in  each  and  every  year.  The  cost  of  issuing  this  license  is 
properly  one  of  the  elements  to  be  considered  in  determin- 
ing the  total  charge  which  may  properly  be  imposed.  The 
ordinance  in  this  case,  however,  provided  for  the  issuance 
of  but  a  single  license  to  each  company  and  the  cost  of 
issuing  it  must,  therefore,  have  been  inconsiderable.  The 
evidence  disclosed  that,  under  the  instructions  of  the 
council,  the  solitary  policeman  of  the  borough,  who  was 
on  general  duty  from  3  p.  m.  to  3  a.  m.  seven  dajrs  of 
the  week  and  was  paid  a  salary  of  $55.00  a  month  for  all 
his  services,  did  spend  a  portion  of  his  time  in  inspecting 
the  poles  and  wires  of  this  appellant  company.  The 
testimony  of  that  officer  is  all  that  we  have  to  throw 
light  upon  the  character  of  the  inspection  which  he  made 
or  the  time  which  such  inspection  consumed,  and  from  it 
must  be  ascertained  the  amount  'which  the  inspection 
made  by  him  cost  the  borough.  He  testified  that,  while 
upon  duty,  he  "put  in  a  certain  time  at  it  through  the 
week  when  the  weather  was  suitable,  once  or  twice  a 
week,  anyhow  for  a  couple  of  hours  to  go  around  the  differ- 
ent parts  of  the  town  to  look  after  the  wires.''  '* Right 
here  in  the  center  of  the  town  where  my  beat  is  I  always 
look  after  it,  almost  every  day,  especially  after  a  storm 
or  something  of  that  kind.'*  This  was  very  indefinite, 
but  under  cross-examination  he  gave  some  additional 
light  as  to  the  sum  total  of  his  efforts  in  the  way  of  inspec- 
tion. He  there  testified  that  he  had  inspected  the  poles 
and  wires  of  the  plaintiff  company  six  times  in  the  past 
year.  When  asked  as  to  how  many  days  had  been  required 
to  make  each  of  the  six  trips  he  said :  ''  As  I  told  you  before 
I  only  spent  two  or  three  hours  in  the  afternoon  for  three 
or  four  days,  and  then  I  would  wait  before  I  went  again." 
This  is  the  only  thing  definite  as  to  the  amount  of  time 
which  he  devoted  to  inspecting  this  plant  which  we  have  in 
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his  testimony.  He  would  spend  two  or  three  hours  in  the 
afternoon  for  three  or  four  days  in  making  one  inspection, 
which,  giving  the  evidence  the  construction  most  favor- 
able to  the  borough,  would  require  twelve  hours,  for  each 
inspection.  This  was  the  only  testimony  from  witnesses 
on  behalf  of  the  borough  as  to  the  time  necessary  to  make 
an  inspection.  The  testimony  of  all  the  witnesses  called 
by  the  plaintiff  did  not  materially  contradict  the  testi- 
mony of  the  officer  upon  this  point;  they  all  said  that  to 
make  a  proper  inspection  of  the  lines  would  require  from 
one  and  a  half  to  two  days.  Again  giving  this  testimony 
the  construction  most  favorable  to  the  borough,  the  officer 
spent  twelve  days  in  making  these  six  inspections.  The 
uncontradicted  testimony  of  all  the  witnesses  produced 
by  the  plaintiff  was  that  the  wages  of  a  lineman,  an  expert 
in  this  matter,  were  $2.50  per  day,  which  exceeds  the  rate 
at  which  this  borough  compensated  the  policeman.  Al- 
lowing the  borough  compensation  for  the  time  of  this 
officer  at  the  rate  at  which  an  expert  inspector  would  have 
been  paid:  12  days  at  $2.50  per  day,  or  $30.00,  would  ex- 
ceed the  amount  which  the  inspection  made  by  this  police- 
man cost  the  borough.  Now,  in  so  far  as  the  borough  is 
entitled  to  compensation  for  the  time  of  this  officer  is 
concerned,  the  only  thing  which  he  did  in  addition  to  this 
inspection  was  while  patrolling  his  beat  in  the  center  of 
the  town,  which  he  testified  was  his  general  duty,  he  kept 
his  eyes  open  so  that  he  might  observe  the  general  condi- 
tions existing  in  the  streets,  including  anything  out  of  the 
ordinary  in  the  poles  and  wires  of  the  telephone,  telegraph 
and  electric  light  and  power  companies.  There  could 
be  no  pretense  that  all  the  time  of  this  officer  while  he  was 
engaged  in  patrolling  his  beat  was  devoted  to  inspecting 
the  poles  and  wires  to  which  he  was  admittedly  then  only 
giving  casual  attention.  The  officer  when  asked  what 
proportion  of  his  time  from  3  p.  m.  to  3  a.  m.,  being  the 
hours  he  was  on  duty,  he  spent  in  inspection  diuing  a 
month,  frankly  answered:  ''Well,  I  never  figured  it  up." 
"Q.  You  can't  tell?    A.  No."    There  was  not  a  scintilla 
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of  evidence  that  the  necessity  for  having  this  officer  per- 
form the  general  duty  of  patrolling  his  beat  arose  from  the 
fact  that  these  poles  and  wires  were  maintained  in  the 
street,  or  that  their  presence  rendered  the  work  of  the 
patrolman  more  difficult  or  extended  the  area  within  which 
it  became  necessary  to  patrol  the  streets.  This  police 
officer  did  twice  a  month  report  to  the  borough  council 
the  result  of  his  inspections  of  poles  and  wires,  and  the 
cost  of  making  such  reports  is  proper  to  be  considered. 
Apart  from  the  services  of  the  policeman  in  this  matter,  as 
indicated  above,  the  only  other  service  performed,  in 
inspecting  and  regulating  the  lines  of  the  appellant,  which 
involved  the  borough  in  any  expense  was  performed  by 
the  street  commissioner.  That  officer  had,  under  the 
instructions  of  the  council,  inspected  the  lines  of  the  plain- 
tiff f oiup  times,  once  in  each  of  the  four  months  immediately 
preceding  the  hearing.  The  street  conmiissioner  testi- 
fied that  he  had  made  these  inspections  and  reported  the 
results  to  the  council,  but  he  did  not  in  his  testimony  in- 
dicate what  time  it  had  taken  him  to  make  any  one  of 
these  inspections.  Let  it  be  assmned  that  he  took  the 
time  which  the  testimony  of  the  policeman  and  all  the 
other  witnesses  in  the  case  indicate  would  have  been 
sufficient;  two  days  for  each  inspection.  Let  it  be  fiuther 
assumed  that  because  the  council  had  in  the  last  four 
months  required  the  street  commissioner  to  inspect  the 
lines  monthly  that  it  is,  therefore,  their  intention  to 
cause  that  service  to  be  performed  with  equal  frequency 
in  the  future;  this  would  involve  twelve  inspections  an- 
nually, which  would  consiune  twenty-four  days  of  time. 
The  conmiissioner  is  only  paid  $52.00  per  month,  but 
allowing  for  his  compensation  at  the  rate  which  would  be 
paid  an  expert  inspector,  $2.50  per  day,  the  time  which 
he  each  year  devoted  to  inspection  would  cost  the  borough 
$60.00.  The  street  commissioner,  in  addition  to  the  time 
specially  devoted  to  inspecting  the  lines  of  the  various 
companies  operating  in  the  borough,  while  engaged  in 
the  discharge  of  other  duties  appertaining  to  his  office. 
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in  passing  from  one  part  of  the  town  to  another,  would  in  a 
casual  way  keep  his  eye  on  the  poles  and  wires  of  telephone, 
telegraph,  electric  light  and  electric  power  companies, 
observe  the  condition  of  the  streets,  as  affected  by  the 
pipe  lines  under  the  surface  and  the  condition  of  the  side- 
walks; this  was  a  part  of  his  general  duty.  This  is  the  sum 
total  of  the  service  which  the  borough  has  caxised  to  be 
performed,  or  which  it  has  given  any  evidence  of  an  inten- 
tion to  perform  in  the  future,  in  inspecting,  regulating  and 
supervising  the  poles  and  wires  of  this  appellant.  The 
most  liberal  estimate  of  the  direct  cost  to  the  borough 
of  inspection,  exclusively,  could  not  be  over  $90.00  per 
annum.  The  borough  is,  however,  entitled  to  compensa- 
tion for  that  general  supervision  of  the  poles  and  wires 
exercised  by  the  poUceman  and  the  street  conmaissioner 
while  passing  through  the  streets,  in  the  discharge  of  their 
general  duties.  In  determining  what  ought  to  be  allowed 
as  compensation  for  this  general  supervision,  as  distin- 
guished from  special  inspection,  it  is  proper  to  consider 
that  the  sum  above  mentioned  would  pay  for  eighteeen 
inspections  of  the  Unes  annually.  The  borough  maintains 
no  separate  organization  for  making  these  inspections  and 
exercising  supervision.  The  total  cost  of  the  poUce  de- 
partment of  the  borough  is  $660  per  annum  and  the 
salary  of  the  street  commissioner  is  $624  per  year;  or  in 
the  aggregate  $1,284.  We  find  nothing  in  the  testimony 
which  would  warrant  a  finding  that  any  more  than  one- 
eighth  part  of  this  total  sum,  or  $160.50,  can  fairly  be  in- 
cluded in  determining  the  amoimt  which  will  compensate 
the  borough  for  the  cost  of  the  service  which  it  has  pa*- 
f  ormed,  or  indicated  any  intention  of  performing,  in  super- 
^dsing  and  regulating  the  poles  and  wires  of  the  appellant. 
This  sum  will  fully  cover  all  the  cost  of  the  direct  inspec- 
tion, general  supervision,  and  making  of  reports,  by  the 
officers,  together  with  a  reasonable  allowance  for  imf ore- 
seen  contingencies. 

We  are  not  to  be  understood  as  saying  that  it  is  in  all 
cases  a  proper  exercise  of  mimicipal  discretion  to  require 
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an  inspection  of  poles  and  wires  eighteen  times  a  year. 
''Reasonable  latitude  must  be  allowed  mimicipalities  in 
dealing  with  this  subject,  but  on  the  other  hand  they 
should  not  be  presumed  to  make  useless  and  unnecessary 
inspections  at  the  cost  of  the  operating  companies.  This 
is  always  a  question  for  the  courts  to  determine  in  a 
proceeding  instituted  under  the  Act  of  April  17,  1905, 
P.  L.  183:"  Delaware  &  Atlantic  Telegraph  &  Telephone 
Co.'s  Petition,  224  Pa.  55.  Each  case  must  be  determined 
upon  its  own  peculiar  facts,  as  disclosed  by  the  evidence, 
and  it  may  be  that  in  no  two  cases  will  the  cost  of  inspec- 
tion be  the  same.  The  law  imposes  upon  companies  main- 
taining poles  and  wires  in  the  streets,  for  the  purpose  of 
conducting  an  electric  current,  the  duty  to  exercise  the 
highest  degree  of  care  by  way  of  inspection  and  mainte- 
nance. When  that  duty  is  fully  discharged,  the  protection 
thus  secured  can  be  more  safely  relied  upon  than  the  in- 
spection by  borough  officers  without  any  technical  knowl- 
edge of  the  business.  Even  in  such  a  case,  however,  the 
duty  and  power  of  a  borough  to  exercise  police  supervision 
and  regulation  still  remains.  When,  however,  it  appears 
that  a  telephone  or  telegraph  company  has  neglected  to 
cause  a  thorough  and  general  inspection  of  its  Unes  at 
proper  intervals,  the  propriety  of  more  frequent  municipal 
inspections  is  apparent.  This  appellant  admittedly  never 
caused  any  general  inspection  of  its  lines  to  be  made. 
It,  through  its  own  officers,  produced  evidence  which  es- 
tiJ[)li8hed  that  fact,  and  it  specifically  requested  the  court 
to  find  that  fact,  which  the  court  below  accordingly  did. 
The  principal  reUance  of  this  appellant,  under  the  evidence 
produced  by  it,  was  upon  what  was  called  a  ''morning 
test,"  wWch  consisted  of  a  call  by  the  operator  at  the 
central  office  to  each  subscriber  who  had  a  telephone;  if 
this  call  was  answered  the  line  was  reported  "0.  K."; 
if  the  answer  of  any  subscriber  was  not  satisfactory,  this 
was  indicated  on  a  tag  made  out  by  the  chief  operator  and 
given  to  the  inspector.  When  the  inspector  received  a 
tag  indicating  that  any  particular  line  was  out  of  order 
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he  went  and  examined  that  Ime  and  repaired  it.  Now  it  is 
manifest  that  such  a  test  would  not  reveal  whether  a  pole 
was  damaged  or  decayed,  nor  anything  as  to  the  condi- 
tion of  a  wire  to  which  no  telephone  was  then  attached. 
Such  a  wire  not  being  in  use — dead — ^would  not  be  tested 
and  it  might  be  broken  with  the  ends  dangling  in  the 
street,  in  dangerous  proximity  to  other  wires  carrying  a 
deadly  current.  A  most  significant  fact,  in  this  connection, 
was  testified  to  by  the  district  manager  of  the  plaintiff 
company,  who  said  in  answer  to  a  question:  ''Q.  How 
few  wires  will  hold  up  a  pole  even  if  it  is  entirely  severed 
at  the  base?  A.  One.''  This  "morning  test''  would 
determine  whether  the  lines  were  in  condition  to  permit 
of  communication  between  subscribers,  but  it  could  not 
answer  the  purpose  of  a  physical  inspection  of  the  poles 
and  wires,  to  determine  whether  they  were  a  menace 
to  public  travel  upon  the  street.  The  only  other  means  of 
ascertaining  the  condition  of  their  line  practiced  by  this 
company  is  indicated  by  the  testimony  of  Noble,  the 
inspector  of  the  company,  who  upon  that  point  testified: 
'*Q.  How  do  you  inspect  the  line  outside  of  the  office? 
A.  There  is  no  general  inspection;  during  our  other  work 
in  going  from  one  side  of  the  town  to  the  other,  we  keep  a 
general  lookout  for  anything  wrong  or  any  trouble." 
This  witness  in  describing  what  the  "other  work"  re- 
ferred to  in  this  answer  was,  described  how  telephones 
were  put  in  the  houses  and  connected  with  the  line  and 
how  instruments  were  taken  out,  when  parties  no  longer 
desired  them.  When  the  "morning  test"  indicated  a 
defective  line  the  inspectors  went  and  repaired  it,  when  a 
new  subscriber  was  procm'ed  they  put  in  his  telephone, 
when  a  subscriber  dropped  out  his  instrument  was  re- 
moved, and  while  the  employees  were  going  about  town 
doing  this  work  they  "kept  a  general  lookout  for  anything 
wrong  or  any  trouble."  That  general  inspections  of  the 
line  ought  to  be  made  by  companies  engaged  in  business 
of  this  character,  and  the  reason  for  doing  so,  was  clearly 
stated  by  one  of  the  expert  witness^  called  by  the  appel- 
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lant,  William  Oane,  electrical  engineer  of  Erie,  who  being 
asked  by  the  counsel  for  plaintiff:  "Q.  If  in  the  us- 
ual course  of  the  business  inspections  are  made  from  day  to 
day  or  very  frequently,  is  there  any  necessity  for  even 
an  annual  inspection?  A.  By  making  an  annual  inspec- 
tion you  cover  the  entire  plant,  while  by  making  special 
inspections  afi  a  man  does  in  his  general  work,  he  does 
not  see  the  whole  plant.''  The  evidence  further  disclosed 
that  those  employed  by  the  borough  to  inspect  the  poles 
and  wires  of  the  plaintiff  corporation  frequently  reported 
defects,  and  that  such  defects  were,  upon  notice  to  the 
company,  repaired.  We  cannot,  in  view  of  all  the  evi- 
dence in  the  case,  hold  that  the  number  of  inspections 
which  the  borough  has  required  its  officers  to  make  is  not 
reasonably  required  and  necessary  for  the  protection  of 
the  public. 

The  appellant  has  within  the  borough  503  poles  and 
12.7  miles  of  wires  (line  mileage),  and  a  police  charge  of 
thirty  cents  for  each  pole  and  $1.00  for  each  mile  of  wires 
(line  mileage)  would  amount  to  the  sum  of  $163.60  an- 
nually. We  have  reached  the  conclusion,  after  due  con- 
sideration of  all  the  evidence,  that  the  object  and  aim  of 
the  statute  will  be  attained  by  fixing  the  maximum  rates 
which  the  borough  shall  be  authorized  to  charge  as  license 
fees,  at  the  amount  thus  indicated;  this  will  reimburse  the 
borough  for  the  cost  of  inspection  and  supervision  by  its 
officers,  the  cost  of  making  and  keeping  the  reports  and 
of  issuing  the  necessary  license. 

The  order  of  the  court  below  is  reversed,  the  petition 
is  reinstated,  and  the  record  is  remitted  to  the  court  below 
with  direction  to  enter  a  decree  fixing  the  maximum  sum 
which  the  borough  shall  be  authorized  to  charge  as  Ucense 
fees  against  the  petitioner  at  thirty  cents  for  each  pole  and 
$1.00  per  mile  for  wires  (line  mileage),  and  it  is  ordered  that 
the  costs  of  this  appeal  and  in  the  court  below  be  paid  one- 
half  by  the  appellee  and  the  other  half  by  the  appellant. 
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Guyer  «;.  Bedford  County,  Appellant. 

Public  officers — County  treasvrer — Avdit  of  accounts — Filing  of 
auditor^s  report  in  common  pleas — Act  of  April  15,  18S4f  P.  L.  6S7 — 
Commission  on  state  taxes. 

1.  A  report  of  county  auditors  was  filed  among  the  reoords  of  the 
court  of  common  pleas  within  the  meaning  of  the  Act  of  April  15, 1834, 
P.  L.  537,  where  it  appears  that  on  the  completion  of  the  report  of  the 
auditors  it  was  taken  to  the  court  of  common  pleas  and  there  filed 
with  the  prothonotary  who  noted  thereon  the  character  of  the  paper, 
the  date  and  fact  of  filing,  and  signed  his  name  as  prothonotary,  and 
placed  the  report  in  a  box  kept  for  the  filing  of  auditors'  reports,  among 
the  miscellaneous  papers  of  the  common  pleas.  It  is  not  necessary 
that  such  reports  should  be  taken  into  open  court  and  filed  by  direc- 
tion of  the  court. 

2.  Where  the  reports  of  county  auditors  for  the  years  1903,  1904 
and  1905  show  settlements  with  the  county  treasurer  unappealed 
from,  such  treasurer  cannot  in  1909,  after  his  term  has  expired,  claim 
for  commissions  of  one  per  cent  for  state  tax  by  him  paid  over  to  the 
state  treasurer  for  the  years  1903, 1904  and  1905,  when  he  was  county 
treasurer. 

3.  In  such  a  case  the  treasurer,  in  the  absence  of  fraud,  was  not 
entitled  to  recover  on  the  moral  obligation  which  existed  in  his  favor 
requiring  the  county  to  pay  him  his  commissions  on  the  state  taxes, 
and  an  alleged  promise  of  the  county  conmiissioners  to  pay  him,  made 
after  the  auditors'  reports  had  become  absolute.  Even  if  there  were 
a  moral  obligation  his  remedy  would  be  in  assumpsit  against  the 
county. 

Argued  Oct.  24,  1911.  Appeal,  No.  297,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Bedford  Co.,  Sept.  T., 
1909,  No.  242,  overruling  motion  for  judgment  n.  o.  v.  in 
case  of  John  S.  Guyer  v.  Bedford  CJoimty.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Reversed. 

Appeal  from  report  of  coimty  auditors.  Before 
Woods,  P.  J. 

The  facts  are  stated  m  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $293.26.  De- 
fendant appealed. 
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Error  assigned  was  in  directing  verdict  for  plaintiff,  and 
in  overruling  defendant's  motion  for  judgment  n.  o.  v. 

r.  F.  Bailey f  with  him  Edward  M.  PenneUf  for  appel- 
lant.— ^The  county  auditors  had  exclusive  jurisdiction  of 
this  claim  at  the  time  the  plaintiff's  accounts  as  treasurer 
were  settled,  audited  and  adjusted  by  them:  Northampton 
County  V.  Herman,  119  Pa.  373;  Westmoreland  County  v. 
Fisher,  172  Pa.  317;  Hutchmson  v.  Com.,  6  Pa.  124. 

The  filing  of  the  report  of  the  auditors  in  the  prothono- 
tary's  office  we  respectfully  maintain  is  a  compliance  with 
the  requirements  of  the  act  of  assembly,  and  especially 
is  this  so  with  the  case  at  bar  where  the  plaintiff  knew  of 
the  reports  and  abided  by  them  in  his  settlement.  In  the 
case  of  Stebbins  v.  Crawford  County,  92  Pa.  289,  no  testi- 
mony was  submitted  to  make  out  a  moral  obhgation  suf- 
ficient to  support  an  action  against  the  county:  Stebbins 
V.  Crawford  County,  92  Pa.  289. 

R.  C  Hadermany  with  him  Charles  R.  Mock,  for  appel- 
lee.— The  reports  were  not  filed:  Goehrig  v.  Lycoming 
County,  13  Pa.  Superior  Ct.  67;  Richter  v.  Penn  Twp.,  9 
Pa.  79;  Glatfelter  v.  Com.,  74  Pa.  74. 

There  was  a  moral  obligation  to  pay:  Stebbins  v.  Craw- 
ford County,  92  Pa.  289. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
The  inception  of  this  case  was  an  appeal  by  plaintiff, 
ex-cotmty  treasurer,  from  the  report  of  county  auditors. 
The  appeal  and  bond  were  filed  March  20,  1909.  Sub- 
sequently the  court  directed  an  issue  and  ordered  that 
John  S.  Guyer  be  plaintiff  and  the  coimty  of  Bedford, 
defendant,  and  the  plaintiff  having  filed  a  statement  of 
claim,  the  defendant  pleaded  and  at  a  later  date  plaintiff 
filed  an  amended  statement  of  claim  and  the  defendant 
filed  its  replication.  Subsequently  a  jiuy  was  called  and 
sworn  and  by  direction  of  the  court  returned  a  verdict  for 
the  plaintiff  for  $293.26.     Defendant's  coimsel  moved 
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the  court  in  arrest  of  judgment  and  for  a  new  trial  and  for 
judgment  non  obstante  veredicto.  On  August  17,  1910, 
the  court  made  the*  following  decree:  "The  motion  for 
judgment  non  obstante  veredicto  is  overruled  and  refused 
and  the  motions  and  reasons  for  a  new  trial  are  refused  and 
overruled."  To  this  decree  we  find  the  following  excep- 
tion :  "Motion  for  new  trial  and  in  arrest  of  judgment  over- 
ruled, per  opinion  and  decree  filed  August,  1910.  Ex- 
ception to  defendant  and  bill  sealed.  J.  M.  Woods,  P.  J., 
seal."  In  the  copy  of  the  appearance  docket  entries  we 
find:  "And  now,  August  17,  1910,  the  motion  for  judg- 
ment non  obstante  veredicto  is  overruled  and  refused  and 
the  motion  and  reasons  for  a  new  trial  are  refused  and 
overruled.  J.  M.  Woods,  P.  J.  .  .  .  Exception  to  de- 
fendant and  bill  sealed." 

At  the  trial  the  defendant  presented  the  following  point: 
"That  imder  all  the  evidence  in  this  case  there  can  be 
no  recovery  for  the  plaintiff  and  the  verdict  must  be  for 
the  defendant."  The  court  refused  this  point  and  gave  a 
binding  instruction  in  favor  of  the  plaintiff  but  the  coimsel 
who  tried  the  case  did  not  except  to  the  answer  to  his 
point  nor  to  the  charge  of  the  court.  The  exception  fur- 
nished us,  first  above  quoted,  does  not  seem  to  have  ref- 
erence to  the  judgment  non  obstante  veredicto,  but  it  ap- 
pears to  be  an  exception  to  the  decree  refusing  a  new  trial 
and  overruling  the  motion  in  arrest  of  judgment.  Unless 
the  exception  printed  in  the  copy  of  the  docket  entries 
will  authorise  a  review  of  the  judgment  non  obstante 
veredicto,  then  we  have  nothing  before  us  which  will  con- 
vict the  court  of  reversible  error.  There  is  no  assignment 
of  error  to  the  refusal  of  the  court  to  grant  a  new  trial, 
nor  to  the  refusal  to  arrest  the  judgment.  This  leaves 
only  the  assignment  of  error  to  the  refusal  of  the  court  to 
enter  judgment  non  obstante  veredicto.  This  record  is 
so  badly  made  up  that  our  first  impression  was  that  the 
appeal  must  be  quashed.  But  on  a  more  careful  exami- 
nation we  conclude  from  the  docket  entries,  that  the  de- 
fendant's counsel  did  except  to  the  refusal  to  enter  judg- 
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ment  non  obstante  veredicto  and  the  court  allowed  said 
exception  and  sealed  a  bill  thereto,  and  therefore,  we 
proceed  to  consider  the  case  on  its  merits  as  raised  by  the 
third  assignment  of  error. 

The  plaintiff  was  the  treasurer  of  Bedford  coimty  for 
the  years  1903,  1904  and  1905.  The  auditors  for  said 
county  met  in  regular  sessions  in  January,  1904, 1905  and 
1906,  to  audit  the  accoimts  of  the  pubUc  officials  for  each 
year  preceding  the  several  audits.  At  the  regular  sessions 
of  the  county  auditors  in  1904  the  plaintiff,  then  county 
treasurer,  appeared  before  the  board  and  presented  his 
accoimts  for  settlement.  He  submitted  his  books  as 
treasurer  and  the  board  examined  and  passed  on  the  same 
together  with  the  vouchers  filed  with  the  commissioners, 
the  corresponding  drafts  upon  the  treasurer  for  the  pre- 
ceding year  and  in  short  audited  his  accounts.  He  was 
before  the  auditors  daily.  It  does  not  appear  that  he  sub- 
mitted anything  to  the  board  that  was  not  by  them 
audited,  nor  did  he  make  any  demands  for  compensa- 
tion or  fees  that  were  not  fully  passed  upon.  On  comple- 
tion of  the  report  of  the  auditors  it  was  taken  to  the  court 
of  common  pleas  and  there  filed  with  the  prothonotary 
who  noted  tiiereon  the  character  of  the  paper,  the  date 
and  fact  of  filing  and  signed  his  name  as  prothonotary  and 
placed  the  report  in  a  box  kept  for  the  filing  of  auditors' 
reports,  among  the  miscellaneous  papers  of  the  common 
pleas.  There  was  no  minute  made  on  the  common  pleas 
docket  of  the  fact  of  filing.  The  same  procedure  occiured 
at  the  auditor's  settlement  in  January,  1905,  for  the  year 
1904,  and  in  January,  1906,  for  the  preceding  year.  The 
learned  counsel  for  the  appellee  contends  that  the  plain- 
tiff is  not  bound  by  the  several  auditors'  reports  because 
they  were  not  taken  into  open  court  and  filed  by  direction 
of  the  court.  It  is  true  that  the  act  of  1834  requires  that 
the  auditors'  reports  shall  be  filed  among  the  records  of  the 
court  of  common  pleas.  In  the  present  case  they  were 
filed  by  the  prothonotary  in  his  office  where  the  records  of 
the  court  of  common  pleas  are  kept  and  we  are  disposed 
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to  assume  that  these  reports  were  regularly  and  properly 
filed.  In  addition,  the  plainti£f  appeared  before  the  audi- 
tors and  submitted  his  accounts  for  each  of  the  three  years, 
and  he  was  bound  to  know  that  said  auditors'  reports  would 
be  filed  in  the  prothonotary's  office  and  if  he  desired  to  ap- 
peal that  he  must  do  so  within  the  statutory  period  after 
the  date  of  filing.  We  do  not  agree  with  the  counsel's  con- 
tention that  the  reports  were  not  properly  filed  in  the  court 
of  conmion  pleas  of  Bedford  coimty. 

No  exceptions  to  either  of  these  reports  were  filed 
and  after  they  became  absolute,  the  plaintiflf,  treasurer, 
settled  with  the  county  commissioners  and  paid  over  to 
his  successor  the  amounts  owing  by  him  as  fixed  by  these 
several  reports.  The  plaintiff  never  appealed  nor  at- 
tempted to  appeal  from  these  reports  or  any  of  them. 
When  the  county  auditors  met  for  the  discharge  of  their 
duties  in  January,  1909,  the  plaintiff  as  ex-treasurer  of 
Bedford  county,  appeared  before  the  board  and  presented 
an  itemized  statement  of  his  claim  for  conmiissions  of  one 
per  cent  for  state  tax  by  him  paid  over  to  the  state  treas- 
urer for  the  years  1903, 1904  and  1905  when  he  was  county 
treasurer.  These  claims  aggregated  $293.26.  His  claim 
was  considered  and  the  auditors  reported  that,  at  stated 
intervals,  the  plaintiff  had  presented  to  the  county  com- 
missioners accounts  of  the  fees  which  he  claimed  as  treas- 
urer. These  accounts  were  approved  in  due  course  and  the 
amounts  were  paid  in  full;  that  at  the  end  of  each  year 
of  his  term  as  treasurer  he  appeared  before  the  coimty 
auditors,  and  their  reports  for  the  years  1903,  1904  and 
1905,  show  settlements  with  him,  imappealed  from,  and 
that  the  settlements  with  the  county  commissioners  and 
the  adjudication  of  his  accoimts  as  treasurer  by  the  county 
auditors  are  a  bar  to  his  right  to  recover  and  the  auditors 
reported  against  his  claim.  This  report  was  filed  with  the 
prothonotary  February  5,  1909,  and  from  the  report  the 
plaintiff  appealed  March  20,  1909,  and  the  court  framed 
an  issue  and  disposed  of  the  case  as  hereinbefore  stated. 

The  narrow  question  for  decision  is.  Could  the  plaintiff 
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appear  annually  before  the  county  auditors  and  submit 
his  accoimts  and  when  they  were  audited  take  no  appeals 
and  then  come  before  another  board  of  auditors  several 
years  after  the  expiration  of  his  term  of  office  and  recover 
commissions  or  fees  on  state  taxes  which  he  had  collected 
and  paid  over  to  the  state  treasurer,  because,  as  he  al- 
leged, he  had  never  received  the  same? 

In  our  opinion,  when  plaintiff  appeared  annually  before 
the  coimty  auditors  and  his  accounts  were  settled  by  them, 
and  he  did  not  appeal,  he  was  concluded  by  those  settle- 
ments no  matter  whether  he  had  actually  presented  all  of 
his  valid  claims  against  the  coimty  or  not.  The  auditors 
had  jurisdiction  over  the  plaintiff  and  his  accounts  and 
if  by  mistake  or  negligence  he  did  not  present  all  of  the 
claims  he  had  against  the  county,  yet  he  was  boimd  by  the 
auditors'  settlements,  and  the  board  of  auditors  which 
convened  in  January,  1909,  were  wholly  without  jurisdic- 
tion to  review  the  plaintiff's  accounts  for  the  years  1903, 
1904  and  1905,  xmless  he  was  prevented  from  having  his 
accounts  properly  audited  and  settled  by  fraud  and  we 
fail  to  find  in  this  record  any  evidence  of  fraud  which 
worked  to  the  injiuy  of  the  plaintiff. 

Settlements  of  accounts  of  pubUc  officers  by  the  auditor 
general  are  quite  analogous  to  settlements  by  the  coimty 
auditors  with  public  officials  imder  the  Act  of  April  15, 
1834,  P.  L.  537,  sec.  55.  In  Hutchinson  v.  Com.,  6  Pa. 
124,  it  was  held  as  stated  in  the  syllabus:  "Under  the 
act  of  1811,  a  settlement  of  accoimts  with  a  public  of- 
ficer by  the  auditor  general  is  conclusive  even  though, 
on  the  face  of  the  account,  it  is  apparent  that  an  allow- 
ance authorized  by  the  act  of  assembly  was  not  made." 
In  Northampton  County  v.  Herman,  119  Pa.  373,  it 
was  held  that  the  auditors'  settlement  xmappealed  from 
was  conclusive  and  the  claimant  was  not  entitled  to  re- 
cover. In  that  case  Herman  brought  an  action  of  assump- 
sit against  the  county  claiming  to  recover  for  services  for 
which  he  had  not  been  fully  paid.  In  Westmoreland 
County  v.  Fisher,  172  Pa.  317,  it  was  held:  ''Under  the 
Vol.  xldc — 5 
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Act  of  April  15, 1834,  P.  L.  537,  relating  to  the  settlement 
of  accounts  by  county  auditors,  the  special  tribunal  cre- 
ated by  the  act  is  exclusive  of  all  others,  and  its  decision 
if  not  appealed  from,  is  final  and  conclusive,  and  cannot 
be  opened  for  the  correction  of  errors,  or  again  inquired 
into  by  the  auditors  or  by  the  court." 

We  consider  it  imnecessary  to  cite  additional  author- 
ities on  the  question  that  the  plaintiff  was  concluded 
by  the  auditors'  settlements  even  as  to  claims  which  he 
should  have  presented  but  did  not,  and  which  were  not, 
therefore,  allowed  to  him,  in  a  case  like  the  present  one, 
where  no  trick,  artifice  or  fraud  was  used  by  anyone  to 
take  advantage  of  the  plaintiff. 

It  is,  however,  alleged  that  the  plaintiff  was  entitled 
to  recover  because  of  the  moral  obligation  which  existed 
in  his  favor  requiring  the  county  to  pay  him  his  com- 
mission on  the  state  taxes  and  the  alleged  promise  of  the 
county  cormnissioners  to  pay  him,  made  after  the  auditors' 
reports  had  become  absolute.  In  support  of  this  position 
counsel  for  the  plaintiff  rehes  on  Stebbins  v.  Crawford 
County,  92  Pa.  289;  Webster  v.  HopeweU  Borough,  19 
Pa.  Superior  Ct.  549,  and  several  other  cases  along  the  same 
lines.  We  recognize  the  force  of  these  decisions  but  in  our 
opinion  there  are  two  serious  reasons  why  the  judgment 
cannot  be  sustained  on  that  ground.  First,  this  action 
had  its  inception  in  the  report  of  the  county  auditors,  who 
met  and  acted  in  January,  1909,  and  if  they  were  without 
jurisdiction,  as  they  clearly  were,  no  recovery  can  be  had 
in  the  present  case  based  on  a  moral  obligation  and  a  prom- 
ise to  pay.  If  the  plaintiff  sought  to  recover  on  that 
theory,  he  should  have  sued  in  assumpsit.  Second,  we 
do  not  regard  the  evidence  as  suflBcient  to  warrant  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  on  the  ground 
of  a  moral  obUgation  and  a  promise  to  pay. 

The  learned  court  below,  to  justify  his  direction  to  the 
jury  to  find  for  the  plaintiff,  said:  ''We  think  the  case 
is  ruled  by  the  case  of  Zeigler's  Petition,  207  Pa.  131,  and 
reaflBrmed  by  York  County  v.  Thompson,  212  Pa.  561." 
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But  those  cases  were  ruled  on  the  ground  of  fraud  and  m 
our  judgment  they  do  not  touch  the  question  mvolved  m 
the  present  case.  Zeigler's  Petition  is  based  specifically 
upon  the  fact  that  the  report  was  obtained  by  fraud 
practiced  by  the  coimty  treasiu^r  and  that  such  fraud  was 
not  discovered  until  after  the  time  for  the  appeal  had 
passed.  York  County  v.  Thompson  is  precisely  the  same 
kind  of  a  case  and  the  Supreme  Court  was  content  with 
citing  Zeigler's  Petition,  207  Pa.  131,  as  settling  the  law 
in  regard  to  the  case. 

Even  if  the  plaintiff  had  been  prevented  from  presenting 
his  claim  for  commissions  on  state  taxes  by  artifice  or 
fraud,  he  ought  to  have  presented  a  petition  to  the  court 
showing  the  fraud  and  asking  to  be  allowed  to  appeal  as  of 
the  proper  date  nunc  pro  time. 

We  are  of  the  opinion  that  the  learned  court  erred  in 
refusing  to  enter  judgment  non  obstante  veredicto,  and, 
therefore,  the  third  assignment  of  error  is  sustained  and 
the  judgment  is  reversed,  and  judgment  is  here  granted 
in  favor  of  the  defendant  non  obstante  veredicto. 


Snyder,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

Judgment— Striking  off  judgmerd— Record — Reservation  of  law — 
Motion  for  judgment  n.  o.  v, 

1.  A  motion  to  strike  off  a  judgment  must  be  upon  the  ground  of 
irregularity  appearing  upon  the  face  of  the  record,  or  for  fraud,  or 
want  of  jurisdiction. 

2.  A  judgment  entered  upon  a  verdict  cannot  be  stricken  off  upon 
a  petition  averring  that  the  judgment  had  been  irregularly  entered  at 
a  time  when  a  motion  for  judgment  n.  o.  v.  was  pending  upon  a  ques- 
tion of  law  reserved,  where  there  is  nothing  in  the  record  to  show  that 
any  question  of  law  had  been  reserved,  that  any  exception  had  been 
taken  to  the  charge,  or  that  there  had  been  any  motion  for  judgment 
non  obstante  veredicto. 
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Argued  Oct.  25,  1911.  Appeal,  No.  156,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Blair  Co.,  Oct.  T.,  1903, 
No.  753,  striking  ofif  judgment  on  verdict  and  entering 
judgment  n.  o.  v.  in  case  of  Minerva  B.  Snyder  v.  Penn- 
sylvania Railroad  Company.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orladt,  Head,  Beaveb  and  Por- 
ter, JJ.    Reversed. 

Assiunpsit  for  death  benefits. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  striking  off  the  judgment  en- 
tered on  the  verdict  and  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

A.  V.  Divelj/y  of  Dively  &  Dively,  for  appellant. 

D.  J.  Neff  and  J.  D.  Hicks,  of  Neff,  Riley  &  Hicks,  for 
appellee. 

Opinion  by  Porter,  J.,  March  1, 1912: 

The  plaintiff  brought  this  action  to  recover  the  amoimt 
alleged  to  be  due  her  as  the  beneficiary  named  in  the  certifi- 
cate of  her  deceased  husband,  who  had  been  an  employee 
of  the  defendant  company  and  a  member  of  the  "Volim- 
tary  Relief  Department  of  the  Pennsylvania  Railroad 
Company."  The  action  was  commenced  in  January,  1904, 
and  was  tried  in  November  of  the  same  year,  resulting  in 
a  verdict  in  favor  of  the  plaintiff  for  $533,  and  judgment 
was  regularly  entered  upon  that  verdict  on  September  9, 
1909.  The  defendant  by  its  attorneys,  on  March  16, 1910, 
presented  a  petition  to  the  court  averring  that  the  judg- 
ment had  been  irregularly  entered,  that  upon  the  trial  of 
the  cause  the  defendant  had  submitted  points  requesting 
the  court  for  instructions,  that  the  court  had  reserved  the 
questions  raised  by  those  points,  that  the  defendant,  after 
tiie  verdict,  had  made  a  motion  for  judgment  non  ob- 
stante veredicto,  and  that  defendant  had  taken  a  general 
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exception  to  the  verdict  as  directed  by  the  court,  and 
praying  the  court  to  strike  off  the  judgment.  The  learned 
judge  who  had  presided  at  the  trial  of  the  cause  had  died 
between  the  date  of  the  entry  of  the  judgment  and  the 
presentation  of  this  petition  by  the  defendant.  Upon 
the  presentation  of  the  petition  the  judge  then  presiding 
granted  a  rule  to  show  cause  why  the  prayer  of  the  pe- 
titioner should  not  be  granted.  The  plaintiff  filed  an 
answer  to  this  petition  and  rule,  denying  that  any  ques- 
tion of  law  had  been  reserved  at  the  trial,  and  averring 
that  no  points  had  been  presented  at  the  trial  asking  the 
court  for  instructions,  that  the  defendant  had  not  made 
a  motion  for  judgment  non  obstante  veredicto  and  that 
no  exceptions  had  been  taken  to  the  charge  of  the  court 
upon  the  trial.  She  averred  that  the  judgment  had  been 
properly  entered  and  that  the  record  warranted  that  ac- 
tion. The  petition  of  the  plaintiff  and  the  answer  of  the 
defendant,  respectively,  contained  contradictory  recitals 
as  to  what  the  learned  trial  judge  said,  at  the  trial  and 
afterwards,  but  those  contradictory  statements  simply 
emphasize  the  wisdom  of  confining  this  inquiry  to  the  facts 
disclosed  by  the  record.  The  questions  supposed  to  be 
raised  by  this  petition  and  answer  were  argued,  in  Feb- 
ruary, 1911,  before  the  learned  president  judge  of  the 
forty-first  district,  specially  presiding,  who  in  the  month 
following  filed  an  opinion,  and  not  only  struck  off  the 
judgment  in  favor  of  plaintiff  which  had  been  entered 
upon  the  verdict  eighteen  months  before  but  entered  the 
following  order:  "And  now,  30  March  1911,  judgment  is 
this  day  entered  non  obstante  veredicto  for  the  defendant 
on  the  point  reserved."  The  plaintiff  excepted  to  the  order 
striking  off  her  judgment  and  to  the  entry  of  the  judgment 
in  favor  of  the  defendant  non  obstante  veredicto,  and 
upon  this  appeal  assigns  such  action  of  the  court  for  error. 
The  action  of  the  court  below  must  be  judged  by  the 
record.  The  general  rule  is  that  a  motion  to  strike  off  a 
judgment  must  be  upon  the  ground  of  irregularity  ap- 
pearing upon  the  face  of  the  record,  or  for  fraud,  or  want 
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of  jurisdiction.  There  is  in  this  case  no  allegation  of  fraud, 
and  the  court  undoubtedly  had  jurisdiction  of  the  subject- 
matter  and  the  parties.  The  regularity  of  the  judgment 
ent^ed  upon  the  verdict  on  September  9,  1909,  was  to 
be  judged  by  the  state  of  the  record  at  the  time  the  judg- 
ment was  entered.  There  had  been  a  trial  resulting  in  a 
verdict  in  favor  of  the  plaintiflf  for  a  specific  sum,  the 
verdict  was  absolute  and  imconditional,  giving  no  indi- 
cation that  any  question  had  been  reserved  for  the  de- 
termination of  the  court.  The  defendant  had  made  no 
motion  for  a  new  trial,  or  in  arrest  of  judgment,  or  for 
judgment  non  obstante  veredicto.  The  proceedings  had 
been  in  all  respects  regular,  there  was  no  motion  pending 
and  imdetermined,  and,  so  far  as  indicated  by  the  record, 
the  case  was  ripe  for  judgment.  Even  if  it  were  conceded 
that  the  trial  judge  had  fallen  into  error  in  instructing 
the  jury,  that  could  not  be  a  reason  for  holding  the  entry 
of  the  judgment  irregular,  for  such  an  error  could  only 
be  corrected  by  an  appeal  after  judgment,  or  it  might 
have  been  corrected  by  the  granting  of  a  new  trial,  if 
any  motion  for  a  new  trial  had  been  pending.  The  record 
disclosed  no  reason  why  judgment  should  not  have  been 
entered  on  the  verdict,  at  the  time  the  judgment  was 
entered.  The  assertion  of  defendant's  petition  that  a  ques- 
tion of  law  had  been  reserved  by  the  court  and  that  a 
motion  for  judgment  non  obstante  veredicto  was  pend- 
ing was  not  sustained  by  the  record.  Every  reservatiotf 
of  a  question  should  distinctly  appear  on  the  record. 
''It  is  a  mistake  to  suppose  that  these  essentials  may  be 
suflSciently  shown  by  the  notes  of  trial.  In  the  first  place, 
the  notes  of  trial  are  no  part  of  the  record,  and  should  never 
be  relied  on  to  furnish  such  evidence  of  a  proper  reserva- 
tion as  the  record  itself  should  exhibit:"  Inquirer  Printing 
&  Pub.  Co.  V.  Rice,  106  Pa.  623;  Buckley  v.  Duff  &  Sons, 
111  Pa.  223.  About  eight  months  after  this  judgment  had 
been  entered,  on  May  2,  1910,  the  stenographer's  notes 
of  the  trial  and  charge  of  the  court,  duly  certified,  were 
filed.    We  have  examined  those  notes  and  find  nothing 
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in  them  to  sustain  the  action  of  the  court  below.  The 
notes  of  the  trial  do  not  show  that  the  appellee  took  an 
exception  to  any  ruling  of  the  court  upon  the  trial,  nor  to 
the  chai^.  These  notes  do  not  show  that  the  defendant 
presented  a  single  request  for  instructions,  nor  do  they 
show  that  the  court  directed  the  entry  upon  the  record 
of  any  question  to  be  reserved.  The  charge  of  the  co\xri 
does  indicate  that  the  learned  judge  contemplated  direct- 
ing a  question  of  law  reserved  to  be  entered  upon  the  rec- 
ord, to  be  acted  upon  by  him  in  the  future,  but  that  charge 
was  not  excepted  to  and  is  no  part  of  the  record,  and  the 
learned  judge  did  not  in  fact  direct  the  entry  upon  the 
record  of  any  question  reserved.  Judged  by  the  record 
the  entry  of  judgment  upon  the  verdict  did  not  involve 
such  an  irregularity  as  warranted  the  court  in  striking 
it  ofif,  after  the  expiration  of  the  term  at  which  it  was 
entered.  It  is  not  necessary  for  us  to  inquire  whether 
the  defendant  might  have  reversed  that  judgment,  because 
of  the  inadequacy  of  the  charge,  if  it  had  taken  an  appeal 
within  the  statutory  period,  for  it  failed  to  take  such  ap- 
peal. 

Even  if  the  charge  of  the  court  were  to  be  considered 
as  a  part  of  the  record,  it  contains  no  such  reservation  of  a 
point  reserved  as  would  warrant  the  entry  of  a  judgment 
in  favor  of  the  defendant  non  obstante  veredicto,  for  it 
absolutely  failed  to  indicate  what  the  question  of  law  was, 
or  whether  it  was  a  mixed  question  of  law  and  fact :  Fisher 
V.  Scharadin,  186  Pa.  565;  Casey  v.  Paving  Co.,  198  Pa. 
348;  Cover  v.  Hofifman,  213  Pa.  213.  The  trial  in  this 
case  occurred  prior  to  the  approval  of  the  Act  of  April  22, 
1905,  P.  L.  286,  and  that  statute  has  no  bearing  upon  this 
determination.  Even  if  the  charge  were  to  be  considered 
as  having  reserved  all  questions  of  law  and  fact,  such  a 
reservation  would,  under  the  authorities  cited,  have  been 
bad  and  judgment  could  not  even  then  be  entered  in  favor 
of  the  defendant.  But  there  was  in  this  case  no  question 
reserved  upon  the  record,  and  the  judgment  upon  the 
verdict  should  stand. 
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The  judgment  in  favor  of  the  defendant,  non  obstante 
veredicto,  is  reversed;  the  order  striking  off  the  judg- 
ment upon  the  verdict  is  reversed,  and  the  judgment  upon 
the  verdict,  in  favor  of  the  plaintiff,  is  reinstated. 


Fraser,  Appellant,  v.  Stratford. 

Contract — Sale — Evidence — Principal  and  agent — Case  for  jury. 

1.  In  an  action  to  recover  the  price  of  a  tombstone  purchased  by 
defendant  through  a  salesman  of  Uie  plaintiff,  a  verdict  and  judgment 
for  defendant  will  be  sustained  where  the  evidence  shows  l^t  the 
stone  ordered  was  to  be  a  duplicate  of  the  one  shown  to  the  salesman, 
and  that  the  stone  furnished  differed  in  some  material  respects  from 
the  one  that  was  shown  to  the  salesman. 

2.  In  such  a  case  plaintiff  was  asked  on  an  interrogatory,  through 
a  conunission,  to  state  what  authority  he  had  conferred  on  the  salesman 
in  taking  orders  for  tombstones.  He  answered  by  sa3ring  that  the 
salesman's  ''only  authority  was  to  receive  orders  and  forward  the 
same  to  this  office.''  The  reply  to  the  interrogatory  was  objected 
to  by  the  defendant  and  ruled  out  by  the  court.  Hdd,  that  the  court 
conmiitted  no  reversible  error  inasmuch  as  the  rejection  of  the  answer 
in  no  way  affected  the  plaintiff. 

3.  The  plaintiff  could  not  have  limited  by  his  own  testimony  the 
authority  which  he  had  conferred  upon  his  agent  as  salesman,  or  his 
representative  to  receive  orders,  if  it  had  been  different  from  what 
was  properly  to  be  inferred  from  his  position  as  such  salesman. 

Practice,  C,  P. — Refusal  of  new  trial — Discretion  of  court — Assigrir 
ment  of  error, 

4.  Where  there  has  been  no  misuse  of  discretion  by  the  lower  court 
in  refusing  a  new  trial,  such  refusal  is  not  assignable  as  error. 

Argued  Oct.  26,  1911.  Appeal,  No.  114,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Huntingdon  Co., 
May  T.,  1910,  No.  17,  on  verdict  for  defendant  in  case  of 
Alex.  Fraser,  trading  as  Alex.  Fraser  &  Co.,  v.  Charles 
Stratford.  Before  Rice,  P.  J.,  Henderson,  Morrison^ 
Orlady,  Head,  Beaver  and  Porter,  JJ.    AflSrmed. 
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Assumpsit  for  price  of  a  tombstone.   Before  Woods,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  defendant.     Plaintiflf  ap- 
pealed. 

Errors  assigned  were  (1)  ruling  on  the  evidence,  quoted  in 
the  opinion  of  the  Superior  Court;  and  (2-11)  various  in- 
structions; (12)  refusal  of  new  trial. 

JB.  A.  Orhison,  with  him  W.  P.  Orhison^  for  appellant. 

James  S.  Woods,  for  appellee. 

Opinion  by  Beaver,  J.,  March  1,  1912: 

Plaintiff  brought  his  action  of  assumpsit  against  the 
defendant  to  recover  the  price  of  a  granite  gravestone 
furnished  by  him  to  the  defendant,  by  virtue  of  an  order 
communicated  to  his  salesman  who  took  the  order  in 
person  from  the  son  of  the  defendant,  who  accompanied 
the  agent  to  the  cemetery  in  Lewistown  where  he  exhib- 
ited a  gravestone  in  place  and  communicated,  as  practi- 
cally admitted  as  we  imderstand  the  evidence,  to  the  agent 
that  the  stone  ordered  was  to  be  a  duplicate  of  the  one 
there  shown  him. 

One  of  the  principal  questions  involved  was  one  of 
fact  as  to  whether  or  not  the  stone  furnished  was  a  dupli- 
cate of  the  one  shown  the  agent  at  the  time  the  order  was 
given,  taken  down  by  him  in  writing  and  transmitted 
to  the  plaintiff.  There  does  not  seem  to  be  any  contradic- 
tion in  the  evidence  that  the  stone  furnished  was  not  a 
duplicate  of  that  to  which  it  was  to  conform  in  size,  color 
and  design.  It  is  alleged,  and  practically  not  denied,  that 
ttie  stone  furnished  differed  in  three  particulars  from  the 
one  to  which  it  was  ordered  to  conform — in  size,  in  color 
and  in  the  details  of  workmanship — certain  tracery  upon 
the  stone  of  which  the  one  furnished  was  to  be  a  duplicate 
not  being  upon  it.  Upon  the  discovery  of  these  dis- 
crepancies or  differences,  the  persons  for  whom  the  stone 
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was  furnished  by  the  defendant  declmed  to  receive  it  and 
the  defendant  reshipped  it  to  the  plaintifif  to  the  quarry- 
in  New  Hampshire  from  which  it  came.  The  questions 
involved  in  the  case  were  principally  those  of  fact. 

On  the  trial  of  the  case,  the  plaintifif's  testimony  taken 
on  conmiission;  was  read,  objection  being  made  to  the 
answer  to  the  seventh  interrogatory,  which  was:  "If  in 
answer  to  the  last  interrogatory,  you  state  that  you  re- 
ceived the  order  of  defendant  through  your  agent,  E.  J. 
Miller,  state  what  authority  you  had  conferred  on  said 
Miller  in  taking  orders  for  tombstones."  The  reply  to 
this  interrogatory  was  objected  to  and  ruled  out  by  the 
court.  The  plaintifif  having  accepted  the  order  from  his 
agent,  was,  of  course,  bound  by  whatever  that  agent  may 
have  done  in  pursuance  of  his  authority  as  his  salesman, 
and  it  would  have  been  improper,  as  we  view  it,  for  the 
plaintifif  to  have  limited  by  his  own  testimony  the  author- 
ity which  he  had  conferred  upon  his  agent  as  salesman 
or  his  representative  to  receive  orders,  if  it  had  been 
dififerent  from  what  was  properly  to  be  inferred  from  his 
position  as  such  salesman,  or  traveling  man  as  he  was 
called.  The  answer,  however,  in  no  way  injured  the  ap- 
pellant, as  we  view  it.  It  was:  ''Mr.  Miller  was  em- 
ployed as  a  salesman  for  us  and  his  only  authority  was 
to  receive  orders  from  the  retail  dealers  and  forward  the 
same  to  this  office."  Inasmuch  as  the  salesman  simply 
took  the  order  from  the  defendant's  son  or  agent  and 
forwarded  it,  and  it  was  accepted  by  the  plaintifif,  we  can 
see  no  harm  to  the  plaintifif's  cause  by  the  rejection  of 
this  answer.  It  did  not  limit  the  authority  of  the  plaintifif, 
and  it  remained  practically  the  same.  The  order  taken 
by  the  salesman  or  agent  having  been  accepted  by  the 
plaintifif,  and  a  correspondence  at  considerable  length 
having  been  carried  on  between  the  plaintifif  and  the 
defendant,  we  cannot  see  that  the  rejection  of  this  answer 
in  any  way  afifected  the  plaintifif,  or  that  its  reception 
would  have  afifected  the  defendant  injuriously.  The 
action  of  the  court  being  upon  a  question  entirely  im- 
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material  to  the  issue,  therefore,  does  not  constitute  re- 
versible error. 

Ten  of  the  remaining  assignments  of  error  relate  to  the 
charge  of  the  court  and  the  answers  to  points.  We  see 
no  error  in  the  charge,  nor  in  the  answers  to  points.  The 
issue  was  a  very  simple  one,  based,  as  we  have  already 
said,  largely  upon  a  question  of  fact.  The  court  very 
fully  passed  upon  that  question,  going  into  the  details  of 
the  transaction  at  much  greater  length  than  is  usual,  but 
in  no  way,  as  we  view  it,  imfairly  to  either  side.  The 
evidence  adduced  by  the  plaintiff  was  not  minimized, 
nor  was  that  introduced  by  the  defendant  magnified  or 
exaggerated  in  any  way.  The  fact  that  the  stone  fur- 
nished was  not  a  duplicate  of  that  to  which  it  was  to  be 
similar  being  fairly  established,  the  responsibility  for  and 
upon  whom  the  differences  rested  was  largely  the  ques- 
tion in  the  case.  Admitting  that  the  party  responsible 
for  the  size  may  be  considered  somewhat  doubtful,  it  does 
not  seem  to  us  that  there  was  much  question  as  to  the 
responsibility  for  the  difference  in  color  and  the  lack  of  the 
traieery  which  was  absent,  the  salesman  or  agent  who  took 
the  order  having  apparently  neglected  any  reference  to  the 
tracery  and  the  difference  in  color  being,  as  the  plaintiff 
practically  admitted,  unavoidable  from  his  point  of  view. 
If  this  were  the  case,  he  should,  of  course,  have  declined 
to  undertake  to  fiunish  a  duplicate,  particularly  in  view 
of  the  fact  that  a  small  sample  or  spawl  from  the  stone 
to  be  duplicated  had  been  furnished  him. 

The  twelfth  assignment  of  error  relates  to  the  refusal  of 
the  court  to  grant  a  new  trial,  which,  under  usual  con- 
ditions, is  not  assignable  for  error.  There  was  no  misuse 
of  discretion,  as  we  view  it,  in  the  refusal  of  the  court  to 
^grant  a  new  trial  and,  under  those  circumstances,  we  have 
always  held  that  such  a  refusal  is  not  assignable  for  error. 

A  careful  consideration  of  all  of  the  assignments  of  error 
and  of  the  entire  testimony  fails  to  convince  us  that  the 
trial  court  has  been  fairly  charged  with  reversible  error. 

Judgment  affirmed. 
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Rourke  v.  Beckley,  Appellant. 

Practice,  C,  P. — Parties — Misjoinder — Employment  of  counsel. 
In  an  action  by  three  attomejrs  to  recover  fees,  the  defendant  can- 
not claim  a  misjoinder  of  plaintiffs,  where  it  appears  from  the  state- 
ment of  claim  and  the  affidavit  of  defense,  that  the  defendant  employed 
one  of  the  plaintiffs  as  counsel  in  certain  litigation,  with  authority  in 
such  plaintiff  to  employ  other  counsel,  and  the  other  two  plaintiffs 
were  employed  in  pursuance  of  such  authority  and  participated  in 
the  litigation  for  the  fees  in  which  the  suit  was  brought. 

Argued  Oct.  26,  1911.  Appeal,  No.  184,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Lebanon  Co.,  Sept.  T., 
1911,  No.  43,  making  absolute  rule  for  judgment  for  want 
of  a  sujEcient  affidavit  of  defense  in  case  of  William  J. 
Rourke  et  al.,  Administrators  of  Frank  E.  Meily,  deceased, 
V.  Isaac  L.  Beckley.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
AflBrmed. 

Assumpsit  for  counsel  fees.    Before  Henry,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

H.  J.  Schoolsj  with  him  W.  E.  Schaak,  for  appellant, 
cited:  Boggs  v.  Curtin,  10  S.  &  R.  211;  Irwin  v.  Brown,  35 
Pa.  331. 

S.  P.  Lighty  for  appellee,  cited:  Chain  v.  Hart,  140  Pa. 
374;  Hutton  v.  McLaughlin,  1  Pa.  Superior  Ct.  642. 

Opinion  by  Morrison,  J.,  March  1, 1912: 
The  learned  court  below  entered  judgment  for  want  of 
a  sufficient  affidavit  of  defense  for  a  portion  of  the  plain- 
tiffs' claim,  with  leave  to  go  to  trial  for  the  residue  to  which 
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the  affidavit  was  held  sufficient.  The  motion  was  for 
judgment  for  a  portion  of  the  plaintiffs'  claim. 

Upon  a  careful  examination  and  consideration  of  the 
declaration,  affidavit  of  defense,  arguments  of  counsel  and 
the  opinion  of  the  court  below,  we  have  reached  the  con- 
clusion that  the  judgment  is  correct  and  we  think  it  is  well 
sustained  by  the  opinion  of  the  lower  court,  filed  with  the 
order  making  absolute  the  rule  for  judgment. 

The  defendant's  contention  is  that  he  made  no  con- 
tract with  two  of  the  plaintiffs,  to  wit.  Light  and  Meily. 
But  he  admits  a  contract  made  with  William  J.  Rourke, 
the  other  plaintiff,  to  the  effect  that  Rourke  was  to  receive 
twenty  per  cent  of  any  sum  which  might  be  recovered  by 
the  defendant  from  the  city  of  Lebanon  in  a  suit  to  be 
brought  and  conducted  by  Rourke,  with  such  other  coun- 
sel as  he  might  see  fit  to  associate  with  him  in  the  prepara- 
tion and  trial  of  the  case.  The  defendant  admits  that 
Rourke  had  authority  to  engage  other  counsel  and  that 
he  did  engage  Light  and  Meily  and  they  assisted  in  the 
preparation  and  conduct  of  the  suit.  The  defendant 
further  admits  that  Rourke  was  to  receive  twenty  per 
cent  of  the  recovery  against  the  city,  but  that  out  of  this 
sum  all  of  the  counsel  were  to  be  paid  so  that  the  defendant 
here  would  in  no  event  be  called  upon  to  pay  more  than 
said  twenty  per  cent.  The  plaintiffs  aver  and  contend 
that  this  sum  was  to  be  twenty-five  per  cent.  It  appears 
that  before  the  suit  in  question  was  tried  Meily  died  and 
that  one  Adams  was  brought  into  the  case  by  Rourke. 

The  learned  counsel  for  the  defendant  contends  that 
defendant  never  employed  any  of  the  counsel,  excepting 
Rourke,  and  that  there  is  a  misjoinder  of  plaintiffs.  We 
imderstand  his  position  to  be  that  Rourke  might  sue  and 
collect  said  twenty  per  cent,  subject  to  a  set-off  which  is 
attempted  to  be  set  up  in  the  affidavit  of  defense.  Next  he 
contends  that  if,  under  the  facts.  Light  and  Meily  could 
join  with  Rourke  in  this  suit,  then  it  is  still  bad  because 
Adams  was  not  also  made  a  plaintiff.  As  to  this  feature  of 
the  affidavit  we  call  attention  to  the  fact  that  there  is  no 
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plea  in  abatement  in  the  record,  nor  is  a  misjoinder  suf- 
ficiently set  forth  in  the  affidavit  to  prevent  judgment. 
Again,  it  being  conceded  that  Roiu'ke  had  a  right  to  sue 
alone  and  collect  said  twenty  per  cent,  subject  to  an  al- 
leged set-ofif,  we  cannot  see  how  it  harms  the  defendant 
that  the  suit  was  brought  by  Rourke,  Light  and  Meily. 
It  appears  from  the  affidavit  of  defense  that  Light  and 
Meily  were  interested  in  the  said  twenty  or  twenty-five 
per  cent  which  the  defendant  agreed  to  pay.  In  addition 
to  this,  it  is  distinctly  stated  by  the  learned  court  as  fol- 
lows: "It  was  agreed  by  counsel  at  the  argument  that 
the  services  of  R.  L.  Adams,  Esq.,  who  later  was  coimsel 
for  said  Beckley,  do  not  enter  into  the  controversy  before 
the  court."  This  statement  in  the  opinion  of  the  court 
below  is  strongly  disputed  by  defendant's  counsel  and 
we  do  not  propose  to  undertake  to  decide  who  is  mistaken 
in  this  regard.  We  suggest,  however,  that  if  anything 
is  to  be  predicated  of  such  agreements,  they  ought  to  be 
reduced  to  writing,  signed  and  filed  of  record. 

But  upon  this  record,  as  it  is  made  up  by  the  declaration 
and  affidavit  of  defense,  we  hold  that  no  sufficient  mis- 
joinder is  averred.  Nor  is  the  alleged  set-ofif  set  forth  with 
sufficient  particularity  and  detail  to  establish  negligence 
of  the  defendant's  counsel  which  resulted  in  his  loss  and 
damage.  The  loss  of  interest  in  defendant's  suit  against 
the  city  of  Lebanon  probably  arose  from  other  causes 
than  the  neglect  and  mismanagement  of  counsel.  We 
think  the  court  below  properly  disposed  of  this  branch  of 
the  defense. 

The  single  assignment  of  error  is  dismissed. 

Judgment  affirmed. 
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Wentzel  v.  Morris,  Appellant. 

Appeals — AasignmertJts  of  error — Improper  assignments — Evidence. 

1.  An  assignment  of  error  relating  to  evidence  which  does  not  con- 
tain the  offer  of  proof  nor  the  ruling  of  the  court  thereon,  is  improper 
and  will  be  disregarded. 

2.  A  portion  of  the  opinion  of  the  lower  court  on  a  motion  for  a  new 
trial,  is  not  a  subject  for  an  assignment  of  error. 

Contract — Building  contract — Acceptance  of  work. 

3.  In  an  action  to  recover  for  labor  done  and  performed  a  verdict 
and  judgment  for  plaintiff  will  be  sustained  where  there  is  evidence 
from  which  the  jury  has  a  right  to  conclude  that  the  defendants  ex- 
pressed satisfaction  with  the  plamtiff's  work  after  it  was  finished  and 
accepted  the  same,  and  that  the  complaints  afterward  set  up  had  their 
origin  in  the  inherent  defects  of  a  device  of  the  character  of  that  which 
the  d^endants  were  using. 

Argued  Nov.  13,  1911.  Appeal,  No.  279,  Oct.  T.,  1911, 
by  defendants,  from  judgment  of  C.  P.  Berks  Co.,  Feb.  T., 
1910,  No.  12,  on  verdict  for  plaintiff  in  case  of  Calvin  F. 
Wentzel  v.  Sigmund  Morris  and  Edwin  Youse.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Afltoned. 

Assumpsit  for  work  done  and  performed.  Before 
Wagner,  J. 

At  the  trial  it  appeared  that  the  plaintiff,  a  carpenter, 
was  employed  by  the  defendants  to  rebuild  an  amusement 
device  known  as  a  "Teaser."  The  defendants  claimed 
that  the  work  had  not  been  property  done.  There  was 
evidence,  however,  that  the  defendants  had  expressed 
satisfaction  with  the  work  after  it  was  finished  and  had 
accepted  the  same. 

The  court  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  the  plaintiff  for  $377.21.  De- 
fendants appealed. 

Error  assigned  amongst  others  was  in  refusing  binding 
instructions  for  the  defendants. 
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Charles  H.  Tyson,  for  appellants. 

W.  B.  BecfUely  for  appellee. 

Opinion  by  Henderson,  J.,  March  1,  1912: 
The  first  assignment  of  error  does  not  comply  with  rule 
16  of  this  comt  in  that  it  does  not  contain  the  offer  of 
proof  nor  the  ruling  of  the  court  thereon.  It  must  there- 
fore be  disregarded:  Gish  v.  Brown,  171  Pa.  479;  Deroy  v. 
Richards,  8  Pa.  Superior  Ct.  119.  The  ninth,  tenth  and 
eleventh  assignments  are  to  portions  of  the  opinion  of  the 
court  on  the  motion  for  a  new  trial.  These  are  not  subjects 
of  assignments  of  error.  The  second,  third,  fourth,  fifth, 
sixth  and  seventh  assignments  are  to  the  answers  of  the 
court  to  points  presented  by  the  plaintiff  and  defendants. 
These  answers  are  all  correct  if  there  was  evidence  to  go 
to  the  jury  on  the  question  of  the  acceptance  of  the  plain- 
tiff's work  by  the  defendants,  and  on  this  question  we  think 
^  the  case  is  free  from  doubt.  Testimony  offered  by  the 
plaintiff  tends  to  show  satisfaction  of  both  of  the  defend- 
ants with  the  work  done,  and  it  would  have  been  erroneous 
to  have  instructed  the  jury  to  return  a  verdict  for  the 
defendants.  The  answer  to  the  defendants'  fifth  point 
specified  in  the  eighth  assignment  was  therefore  correct. 
We  need  not  go  into  a  consideration  of  the  evidence  at 
length.  It  is  sufficient  to  say  that  after  a  careful  examina- 
tion of  it  we  are  satisfied  that  there  was  evidence  from 
which  the  jury  might  conclude  that  the  defendants  ex- 
pressed satisfaction  with  the  plaintiff's  work  and  that  the 
complaints  afterwards  set  up  had  their  origin  in  the  in- 
herent defects  of  a  device  of  the  character  of  that  which 
the  defendants  were  using. 

The   assignments   are   overruled   and   the  judgment 
affirmed. 
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Gallagher,  Appellant,  v.  McAdams. 

Carporations — Voting  of  stock — BvUding  and  loan  association — In- 
junction— Equity— Quo  warranto — Act  of  June  14, 1836,  P.  L.  621. 

1.  A  court  of  equity  will  not  restrain  the  holders  of  stock  in  a  build- 
ing and  loan  association  who  have  regularly  taken  their  stock  in  ac- 
cordance with  the  by-laws  from  voting  the  same  at  a  regular  election 
for  officers  of  the  association,  where  there  is  no  evidence  of  fraud  or  of 
any  intention  on  the  part  of  the  takers  of  the  stock  to  use  it  in  any 
way  contrary  to  the  law,  or  the  by-laws  of  the  association;  and  this  is 
the  case  although  the  stock  may  have  been  purchased  for  the  purpose 
of  using  it  at  a  regular  election  of  officers. 

2.  In  such  a  case  evidence  of  the  financial  inability  of  one  of  the 
takers  of  the  stock  to  purchase  it,  is  inmiaterial. 

3.  Where  a  corporate  election  is  held  at  the  proper  place  and  the 
appointed  time,  and  the  meeting  is  regular,  quiet  and  orderly,  the 
only  way  to  contest  the  validity  of  the  election  is  by  writ  of  quo  war- 
ranto, as  provided  by  the  Act  of  June  14, 1836,  P.  L.  621. 

Argued  Oct.  17,  1911.  Appeal,  No.  13,  Oct.  T.,  1911, 
by  defendants,  from  decree  of  C.  P.  No.  3,  Phila.  Co.,  Sept. 
Term,  1910,  No.  2,379,  dismissing  bill  in  equity  in  case  of 
Peter  J.  Gallagher  et  al.  v.  James  McAdams  et  al.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    AflSrmed. 

Bill  in  equity  for  an  injimction.  Before  McMi- 
CHAEL,  P.  J. 

At  the  trial  the  trial  judge  held  that  the  court  had  no 
jurisdiction  and  dismissed  the  bill. 

On  exceptions  to  adjudication  Ferguson,  J.,  filed  the 
following  opinion: 

We  are  of  opinion  the  trial  judge  was  amply  justified 
in  dismissing  the  bill  under  rule  68  of  the  equity  rules. 

It  is  a  matter  of  common  knowledge  among  persons 
familiar  with  the  operation  of  building  and  loan  associa- 
tions that  stock  is  issued  periodically  and  each  issue  of 
stock  is  entitled  a  series.  These  series  are  designated  by 
Vol,  xlix — 6 
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number  or  by  the  date  of  issuance.  It  is  also  usual  for 
stock  to  be  issued  upon  the  payment  of  $1.00  for  each 
share  so  issued.  The  series  are  issued  either  yearly  or  half 
yearly,  and  each  corporation  regulates  by  resolution  of  the 
board  of  directors  or  by  law  the  number  of  shares  which 
may  be  issued  in  any  one  series,  and  the  number  of  shares 
which  may  be  issued  to  any  one  applicant,  although  some 
associations  are  quite  informal  with  regard  to  these  mat- 
ters and  permit  shares  to  be  subscribed  for  without  limit 
in  either  respect.  Some  associations  permit  stock  to  be 
issued  in  a  series  at  any  time  up  to  the  date  of  the  issuance 
of  the  next  series  by  the  payment  of  the  monthly  dues  on 
the  stock  back  to  the  date  of  the  series,  while  other  associa- 
tions restrict  the  privilege  to  a  certain  number  of  months 
after  the  date  of  the  series.  The  stock  is  not  issued  full 
paid,  as  is  usually  the  ckse  with  other  corporations  for 
profit,  but  when  the  monthly  payments  on  the  stock, 
together  with  the  accmnulated  profits,  equal  in  value  the 
amount  fixed  by  the  charter  and  by-laws  as  the  full  paid  or 
par  value  of  the  stock,  the  stock  is  said  to  be  matured  and 
is  paid  off  and  the  interest  of  the  stockholder  in  the  as- 
sociation terminates. 

In  the  case  at  bar  it  is  alleged  that  certain  persons  sub- 
scribed for  stock  in  a  certain  series  of  the  Prosperity 
Building  &  Loan  Association  several  months  after  the 
series  had  commenced  to  run,  but  before  the  commence- 
ment of  a  new  series.  At  the  time  the  stock  was  subscribed 
for,  the  dues  were  paid  back  to  the  commencement  of  the 
series.  It  is  further  alleged  that  these  subscriptions  were 
made  with  the  concealed  intention  to  control  an  election  of 
officers  and  directors;  that  by  means  of  these  subscriptions 
to  the  stock,  the  election  of  certain  officers  and  directors 
was  accomplished;  and  that  it  is  possible  for  these  persons, 
having  accomplished  the  election,  to  withdraw  the  stock 
so  subscribed  for.  The  prayers  of  the  bill  ask  the  court  to 
declare  these  issues  of  stock  to  be  void  and  invaUd  to  sus- 
tain votes  at  the  election  which  was  held  or  at  any  ensuing 
election,  and  that  the  said  stock  be  canceled;  and  that  the 
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persons  so  subscribing  for  the  stock  be  enjoined  from 
voting  upon  such  shares,  and  for  other  relief. 

There  was  nothing  offered  in  evidence  to  show  anything 
unusual  or  unlawful  with  reference  to  these  issues  of  stock. 
No  by-law  or  resolution  of  the  board  of  directors  was  of- 
fered in  evidence  to  justify  the  court  in  holding  that  the 
stock  was  issued  in  a  manner  contrary  to  the  usual  mode 
of  issuing  stock  in  that  association;  in  fact,  it  is  admitted 
that  so  far  as  forms  are  concerned,  the  stock  was  regularly 
issued.  We  do  not  know  from  the  evidence  that  any  limit 
was  placed  by  the  association  touching  the  number  of 
shares  which  might  be  issued  in  any  one  series.  Neither 
was  there  anything  to  indicate  that  other  persons,  whether 
stockholders  or  not,  were  denied  the  privilege  of  subscrib- 
ing. There  was,  therefore,  nothing  before  the  court  upon 
which  a  finding  could  be  based  that  the  issues  of  stock  com- 
plained of  were  unlawful  or  irregular,  or  that  the  oj£cers 
exceeded  their  authority.  It  may  be  the  purpose  of  this 
subscription  was  to  secure  control  of  an  election  of  officers, 
but  such  purpose  is  not  necessarily  imlawful.  The  right 
to  hold  stock  carries  with  it  the  right  to  vote,  and  a  sub- 
scription to  stock  may  be  for  the  purpose  of  controlling 
an  election,  and  this  purpose  is  valid  and  legal,  whether 
concealed  or  disclosed. 

The  cases  which  have  been  cited  to  us,  in  which  directors 
of  corporations  have  disposed  of  stock  in  the  treasury 
without  giving  the  privileges  to  other  stockholders  to  sub- 
scribe, have  no  bearing  upon  the  question  involved  in  this 
case,  because  there  is  no  evidence  that  other  stockholders 
were  denied  the  privilege  to  subscribe  in  this  case,  and  also 
because  it  is  not  usual  in  building  associations  to  restrict 
the  subscribers  for  new  stock  to  those  who  are  already 
stockholders.  If  there  was  such  a  usage,  building  associa- 
tions would  frequently  be  unable  to  secure  stockholders. 

Upon  the  question  of  the  right  to  vote  at  elections,  it 
may  be  that  prudence  would  require  a  building  association 
to  provide  that  stockholders  should  only  have  the  privilege 
to  vote  when  their  stock  was  of  a  certain  age,  but,  in  the 
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absence  of  such  a  by-law,  the  court  is  without  power  to 
deny  to  the  holder  of  stock  the  right  to  vote  for  oflScers. 
There  is  nothing  in  the  suggestion  that  these  stockholders 
have  the  privilege  of  withdrawing  their  stock,  because  the 
same  privilege  extends  to  all  stockholders.  As  a  matter  of 
fact,  building  associations  usually  have  a  by-law  limiting 
the  amount  in  the  treasury  available  for  withdrawing 
stockholders.  Whether  there  was  such  a  by-law  in  this 
case  we  do  not  know,  but  the  privilege  which  the  new 
stockholders  had  in  the  case  at  bar  was  no  different  from 
that  which  was  available  to  all  stockholders. 

The  above  observations  bear  upon  the  merits  of  the 
case.  So  far  as  the  bill  relates  to  the  election  which  was 
held  in  October,  1910,  we  are  of  opinion  that  the  complain- 
ants have  an  adequate  remedy  at  law  by  a  proceeding  quo 
warranto.  In  view  of  the  fact,  however,  that  the  bill  prays 
that  the  stock  which  is  the  subject-matter  of  the  complaint 
shall  be  enjoined  from  future  exercise  of  the  voting  privi- 
lege, we  are  obliged  to  say  there  is  nothing  in  the  evidence 
which  would  justify  the  court  in  entering  the  decree 
prayed  for. 

The  exceptions  are  dismissed. 

Error  assigned  was  decree  dismissing  the  bill. 

E.  Spencer  Miller,  for  appellants. — An  injunction  was 
proper:  Electric  Co.  of  America  v.  Electric  Illuminating 
Co.,  200  Pa.  516;  Morris  v.  Stevens,  178  Pa.  563;  Masson's 
App.,  70  Pa.  26;  Garland  v.  Rives,  15  Am.  Dec.  756; 
Wagner  v.  Fehr,  211  Pa.  435. 

E.  Clinton  Rhoads,  with  him  Michael  Francis  Doyle,  for 
appellees. — ^There  is  no  evidence  whatever  in  the  case 
which  justifies  the  facts  as  assumed  in  the  statement  of 
question  involved.  An  injunction  will  not  be  granted  on 
the  groimd  that  the  stockholder  against  whom  the  injimc- 
tion  is  sought  is  likely  to  obtain  control  of  the  affairs  of  the 
corporation:  Rice  v.  Rockefeller,  134  N.  Y.  174  (31  N.  E, 
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Repr.  907);  Camden  &  Atlantic  R.  R.  Co.  v.  EUdns,  37 
N.  J.  Eq.  273;  Rigg  v.  Ry.  Co.,  191  Pa.  298;  Com.  v.  Dal- 
zell,  152  Pa.  217;  Bigelow  v.  Calumet,  etc..  Mining  Co., 
167  Fed.  Repr.  721;  Rothchild  v.  R.  R.  Co.,  113  Fed. 
Repr.  476;  State  v.  Smith,  48  Vt.  266. 

Where  a  corporate  election  is  held  at  the  proper  place 
and  the  appointed  time,  and  the  meeting  is  regular,  quiet 
and  orderly,  the  only  way  to  test  the  validity  of  the  elec- 
tion is  by  a  writ  of  quo  warranto  as  provided  by  the  Act  of 
June  16,  1836,  P.  L.  621:  Jenkins  v.  Baxter,  160  Pa.  199; 
Bedford  Springs  Co.  v.  McMeen,  161  Pa.  639;  Brower  v. 
Kantner,  190  Pa.  182;  Paynter  v.  Clegg,  9  Phila.  480; 
Madden  v.  Electric  Light  Co.,  7  Pa.  Dist.  Rep.  304; 
O'Shea  v.  Flannery,  26  Pa.  C.  C.  Rep.  89;  Com.  v.  Dal- 
zeU,  152  Pa.  217. 

Opinion  by  Beaver,  J.,  March  1, 1912: 

The  appellant  states  the  question  herein  involved  as 
follows:  "Whether  an  injunction  will  be  granted  to  en- 
join against  the  voting  of  stock  in  a  building  association, 
which  was  taken  for  the  exclusive  piupose  of  obtaining 
control  at  an  election  by  parties  acting  at  the  instance  of 
candidates  for  oflSce,  intending  to  withdraw  afterward." 

It  is  expressly  admitted,  in  answer  to  a  question  sug- 
gested by  the  court:  "But  as  I  understand  it,  there  was 
no  objection  or  protest  at  the  time  the  stock  was  issued 
against  the  issuing  of  the  stock."  Mr.  Miller:  "I  think 
that  is  so.  It  was  issued  with  all  regular  forms."  In 
answer  to  a  question  by  defendant's  attorney,  in  the  cross- 
examination  of  one  of  the  plaintiff's  witnesses  who  was 
on  the  stand:  "Q.  If,  as  you  state,  Mr.  Doyle  said  that 
[at]  this  protest  meeting,  that  the  stock  was  to  be  held, 
how  did  you  come  to  swear  to  a  bill  which  says  that  this 
stock  was  taken  for  the  purpose  of  being  withdrawn  after 
the  election?  A.  That  is  our  inference.  Mr.  Doyle  at 
the  meeting  said  otherwise."  These  admissions,  therefore, 
would  seem  to  negative  any  substantial  groimd  upon 
which  the  question  involved,  as  stated  by  the  appel- 
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lants,  is  based.  The  testimony  does  not  establish  the  fact, 
which  was  assumed  in  the  question,  that  the  stock  referred 
to  was  taken  for  the  exclusive  purpose  of  obtaining  con- 
trol at  an  election  by  parties  acting  in  the  instance  of 
candidates  for  office,  or  that  it  was  taken  with  the  in- 
tention of  withdrawing  it  afterwards. 

Under  the  testimony,  therefore,  as  appeared  before  the 
court  at  the  hearing,  the  question  for  decision  was.  Will 
the  court,  by  a  decree  in  equity,  restrain  the  holders  of 
stock  in  a  building  association,  regularly  taken  in  ac- 
cordance with  the  by-laws  of  the  corporation,  from  voting 
said  stock  at  a  regular  election  for  officers  of  the  associa- 
tion, there  being  no  evidence  of  fraud  or  of  any  intention 
on  the  part  of  the  takers  of  the  stock  to  use  it  in  any  way 
contrary  to  law  or  the  by-laws  of  the  association? 

The  purchase  of  stock  in  a  regular  way,  imder  the  rules 
of  the  building  association,  was  open  to  all  subscribers, 
and  even  if  it  were  clearly  proved  that  the  defendants 
purchased  the  stock  for  the  purpose  of  using  it  at  a  regular 
election  for  officers,  we  cannot  say  that  that  was  either 
illegal  or  irregular.  All  the  parties  had  a  perfect  right,  as 
we  understand  it,  to  do  this.  Whether  the  stock  so  used 
changed  the  result  of  the  election  from  what  it  would  have 
been,  if  it  had  not  been  so  used,  it  is  not,  therefore,  im- 
portant to  inquire. 

In  Com.  V.  Dalzell  et  al,  152  Pa.  217,  it  was  held: 
"The  right  of  voting  stock  at  corporate  elections  is  an  in- 
cident of  ownership,  to  be  exercised,  of  coiuTse,  in  the  mode 
and  under  the  restrictions  prescribed  by  the  charter  and 
by-laws;  but  nevertheless  a  part  of  the  stockholder's 
property,  inherent  in  him  by  virtue  of  his  title.  As  said  by 
the  present  chief  justice  in  Tunis  v.  Hestonville,  etc.,  R.  R. 
Co.,  30  W.  N.  C.  96,  'The  right  of  votmg  stock  is  insep- 
arable from  the  right  of  ownership.  The  one  follows  as  a 
sequence  from  the  other,  and  the  right  to  vote  cannot  be 
separated  from  the  ownership  without  the  consent  of  the 
legal  owner.' " 

The  stock  in  question,  therefore,  having  been  regularly 
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issued,  in  accordance  with  the  rules  of  the  association, 
and  the  200  shares,  the  voting  of  which  by  the  bill  is 
specially  sought  to  be  enjomed,  having  been  subscribed  by 
authority  of  those  to  whom  it  was  issued,  we  can  see  no 
reason  why  the  owners  thereof  did  not  have  a  perfect  le- 
gal right  to  vote  the  niunber  of  shares  held  by  them,  at 
the  election  on  October  21,  1910.  The  order  of  the  court, 
refusing  the  preliminary  injimction,  therefore,  on  affidavit 
and  argument,  and  refusing  the  permanent  injunction, 
after  testimony  and  hearing,  was,  we  think,  entirely  proper. 
The  first  and  thirteenth  assignments  of  error  are,  tiieref  ore, 
overruled. 

Upon  the  hearing,  several  questions  relating  to  the  ad- 
missibility of  testimony  are  raised  in  the  second,  third, 
fourth,  fifth  and  sixth  assignments  of  error.  The  plaintiffs 
offered  to  prove  by  Peter  J.  Gallagher,  one  of  the  plaintiffs 
then  on  the  stand,  in  answer  to  a  written  statement  of  the 
plaintiffs'  case,  made  at  the  request  of  the  court,  which 
was  afterwards  sworn  to  and  is  on  file,  that  Mr.  Rhoads, 
counsel  for  the  defendants,  arose,  and,  addressing  the  court, 
in  the  presence  and  hearing  of  Mr.  Doyle  and  the  other 
defendants  in  this  case,  said:  ''We  admit  that  this  stock 
was  taken  with  a  view  to  the  election."  We  think  the 
offer  was  properly  rejected.  It  was  immaterial  and,  if 
to  be  relied  upon,  should  have  been  taken  down  at  the 
time  and  not  made  the  subject  of  verbal  testimony,  based 
upon  the  recollection  of  an  interested  witness,  likely  to 
give  rise  to  an  immaterial  and  irrelevant  issue. 

So  as  to  the  offer  to  ascertain  by  the  cross-examination 
of  Charles  Resch,  as  shown  in  the  third,  fourth,  fifth  and 
sixth  assignments  of  error,  that  he  was  a  working  man, 
dependent  upon  his  wages,  and  the  salary  received  from 
the  Prosperity  Building  &  Loan  Association,  as  its  secre- 
tary, to  support  himself  and  family;  that  he  had  a  family, 
consisting  of  wife  and  children,  and  other  questions  con- 
cerning his  ability  to  pay  the  dues  upon  the  stock  in  the 
association  for  which  he  had  subscribed  and  upon  which 
he  was  regularly  paying  the  regular  dues  of  the  association. 
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This  was  entirely  irrelevant  to  the  issue,  as  we  regard 
it.  Whether  he  borrowed  or  begged  the  money  with  which 
he  paid  his  dues  was  in  no  sense  a  question  which  the 
plaintiffs  had  a  right  to  raise  at  that  stage  of  the  hearing. 
That  was  a  question  solely  for  the  association  and,  if 
the  witness  declined  or  refused  to  pay  his  dues,  the  remedy 
was  with  the  association  imder  its  by-laws.  We  are  un- 
able to  see  how  the  statiis  of  the  witness  as  a  stockholder 
could  be  affected  by  any  of  the  facts  sought  to  be  shown 
in  the  inquiries,  as  contained  in  the  specifications  of  error 
above  mentioned. 

In  view  of  the  final  disposition  of  the  case,  and  the 
ground  upon  which  it  was  ruled,  we  are  of  opinion  that 
the  refusal  of  the  court  to  allow  the  plaintiffs  to  examine 
the  minute  book  of  the  association,  which  was  produced 
by  the  secretary,  was  proper,  the  view  of  the  court  being, 
''My  view  is  that  this  is  not  the  right  proceeding  for 
remedy,  and  therefore  it  is  inmiaterial  what  they  (the 
minutes)  show  in  this  proceeding." 

The  eighth  and  ninth  assigimients  of  error  relate  to  the 
decree  of  the  court,  and  its  refusal  to  change  it  upon  mo- 
tion, the  decree  being  as  follows:  "And  now,  to  wit,  De- 
cember 16,  1910,  this  cause  came  on  to  be  heard  at  this 
term  and  was  argued  by  counsel,  and  upon  consideration 
thereof,  and  it  appearing  upon  the  hearing  of  the  said 
case  that  the  complainants  have  not  sustained  the  case 
made  in  the  bill,  and  that  the  subject-matter  of  the  said 
bill  is  not  properly  the  foundation  of  an  action  in  equity, 
it  is  ordered,  adjudged  and  decreed,  pm^uant  to  rule  68 
of  the  equity  rules,  that  the  complainants'  bill  be  dis- 
missed with  costs." 

It  is  not  necessary,  therefore,  to  refer  at  length  to  the 
tenth  and  eleventh  assigimients  of  error,  which  deal  with 
the  refusal  of  the  court  to  strike  out  passages  of  the  defend- 
ants' answer,  as  therein  set  forth,  inasmuch  as  the  refusal 
to  do  so  in  no  way  injured  the  appellants  or  could  have 
influenced  the  action  of  the  court,  even  if  the  changes 
asked  for  had  been  made. 
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It  follows  also  that  the  fourteenth  assignment  of  error, 
which  is  scarcely  in  accordance  with  our  rule,  in  that  it 
does  not  set  forth  the  decree  in  totidem  verbis  of  which 
it  complains,  is  also  overruled,  which  practically  alleges 
that  the  court  erred  in  not  decreeing  "that  Charles  Knorr, 
John  M.  Lutz  and  Michael  Francis  Doyle  had  not  been 
validly  elected  for  the  offices  of  president,  treasurer  and 
solicitor  respectively  of  said  association,  but  that  Peter  J. 
Gallagher,  James  Mclntyre  and  Thomas  H.  McCaffrey, 
plaintiffs,  were  duly  and  validly  elected  to  fill  said  respec- 
tive offices  of  said  Association." 

It  was  held,  in  the  opinion  of  Judge  Ferguson,  which 
covers  the  entire  ground  upon  which  the  bill  was  dismissed 
quite  fully  and  satisfactorily,  that  '*  So  far  as  the  bill  relates 
to  the  election  which  was  held  in  October,  1910,  we  are  of 
opinion  that  the  complainants  have  an  adequate  remedy 
at  law  by  a  proceeding  quo  warranto.  In  view  of  the  fact, 
however,  that  the  bill  prays  that  the  stock,  which  is  the 
subject-matter  of  the  complaint,  shall  be  enjoined  from 
future  exercise  of  the  voting  privilege,  we  are  obliged  to 
say  there  is  nothing  in  the  evidence  which  would  justify 
the  court  in  entering  the  decree  prayed  for.  The  excep- 
tions are  dismissed." 

In  Updegraflf  et  al.  v.  Crans,  47  Pa.  103,  Mr.  Justice 
Thompson,  delivering  the  opinion  of  the  court:  "A  bill 
in  equity  for  an  injunction  to  restrain  borough  officers 
from  entering  upon  official  duties,  under  an  alleged  illegal 
appointment  of  town  coimcil,  will  not  lie,  though  they  had 
not  exercised  or  attempted  to  exercise  the  duties  of  their 
offices;  the  remedy  is  at  law,  by  quo  warranto,  and  to  be 
invoked  after  entry  into,  or  exercise  of  authority  under, 
their  appointment." 

So  in  Jenkins  et  al.  v.  Baxter  et  al.,  160  Pa.  199,  the 
present  chief  justice  delivering  the  opinion:  "The  power 
of  supervision  and  control  of  corporations,  conferred  by 
the  Act  of  June  14, 1836,  P.  L,  621,  upon  courts  of  equity 
will  be  used  to  supervise  and  control  corporate  elections, 
where  it  is  shown  in  advance  that,  by  reason  of  fraud,  vio- 
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lence  or  other  unlawful  means,  a  fair  and  honest  election 
cannot  be  held,  but  it  will  not  be  exercised  to  set  aside 
an  election  regularly  held. 

''Where  a  corporate  election  is  held  at  the  proper  place 
and  the  appointed  time,  and  the  meeting  is  regular,  quiet 
and  orderly,  the  only  way  to  contest  the  validity  of  the 
election  is  by  writ  of  quo  warranto,  as  provided  by  the  Act 
of  June  14,  1836,  P.  L.  621." 

So  in  Bedford  Springs  Co.  v.  McMeen,  161  Pa.  639: 
"A  bill  in  equity  to  compel  the  surrender  of  the  property 
of  a  corporation  cannot  be  sustained  where  it  appears 
that  the  real  question  in  controversy  is  the  validity  of 
the  election  of  the  defendants  as  officers  of  the  corpora- 
tion. In  such  a  case,  quo  warranto  is  the  appropriate 
remedy." 

See  also  Goldsworthy  et  al.  v.  Boyle  et  al.,  175  Pa.  246; 
Brower  v.  Kantner,  190  Pa.  182.  Even  more  directly  in 
point  is  the  case  to  which  we  are  referred  by  the  appellee, 
of  Paynter  et  al.  v.  Clegg  et  al.,  which  was  a  case  decided 
by  Judge  Paxson  when  on  the  common  pleas  bench,  9 
Philadelphia,  480,  in  which  it  was  decided:  "An  injimc- 
tion  will  not  be  continued  against  a  corporation  merely 
because  a  dispute  has  arisen  as  to  the  election  of  directors 
who  have  not  yet  taken  their  seat,"  in  which  it  was  also 
held,  that  "If  hereafter  any  person  shall  be  found  usiwp- 
ing  the  f imctions  of  an  officer  of  this  corporation,  the  writ 
of  quo  warranto  is  a  convenient  and  fitting  remedy.  .  .  . 
It  has  the  advantage  of  not  bringing  the  entire  business  of 
the  corporation  to  a  standstill,  pending  an  imimportant 
election  contest." 

The  present  practical  question  raised  by  this  appeal  is, 
whether  or  not  the  officers  elected  in  October,  1910,  and 
possibly  re-elected  since,  although  that  does  not  appear  in 
the  case,  are  the  bona  fide  officers  of  the  Prosperity  Build- 
ing &  Loan  Association. 

The  proper  remedy,  as  pointed  out  in  the  several  cases  to 
which  we  have  referred  to  determine  this  question,  is  by 
a  writ  of  quo  warranto,  which  is  not  only  a  proper  and  con- 
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venient  remedy  but  is,  under  the  circumstances  of  this  case 
as  we  view  it,  the  only  one. 

The  decree  of  the  court  below  is,  therefore,  aflSrmed,  and 
the  appeal  dismissed  at  the  costs  of  the  appellants. 


Whelan  v.  Miller,  Appellant. 

Abu8e  of  civil  process — Attachment  cxecviion — Bank  account — Dam- 
ges. 

1.  In  an  action  to  recover  damages  for  an  alleged  abuse  of  civil 
process  where  the  plaintiff  shows  that  his  bank  account  had  been  tied 
up  by  an  attachment  execution  by  the  defendant,  and  that  by  reason 
thereof  he  had  been  compelled  to  ask  his  creditors  to  wait  upon  him 
for  the  discharge  of  his  indebtedness  to  them,  until  the  attachment 
could  be  raised,  the  court  cannot  give  binding  instructions  for  the 
defendant  upon  the  ground  that  the  plaintiff  had  not  been  injured. 

2.  Where  in  such  a  case  it  appears  that  the  plaintiff's  name  was 
"John  M.  Whelan''  and  that  the  judgment  note  on  which  judgment 
was  entered,  and  under  which  the  attachment  issued  was  signed  by 
plaintiff's  father,  ''John  Whelan"  and  that  the  defendant  had  added 
the  words  after  the  signature  "also  known  as  John  M.  Whelan"  and 
had  issued  the  attachment  against  the  bank  deposit  of  John  M.  Whelan, 
the  defendant  will  not  be  permitted  to  assert  that  the  action  cannot 
be  maintained  because  it  involved  a  collateral  attack  upon  the  judg- 
ment. 

3.  There  is  a  distinction  between  a  malicious  use  and  a  malicious 
abuse  of  legal  process.  An  abuse  is  where  the  party  employs  it  for 
Bcme  imlawful  object,  not  the  purpose  for  which  it  is  intended  by  the 
law  to  effect.  On  the  other  hand,  legal  process  may  be  maliciously 
used  so  as  to  give  rise  to  a  cause  of  action  where  no  object  is  contem- 
plated to  be  gained  by  it  than  its  proper  effect  and  execution.  In  the 
latter  case  it  is  necessary  to  aver  and  prove  that  the  person  using  the 
process  has  acted  not  only  maliciously,  but  also  without  reasonable  or 
probable  cause;  and  in  such  a  case  the  proceeding  must  be  determined 
finally  before  any  action  lies  for  the  injury.  In  the  case  of  malicious 
abuse  of  process  an  action  will  lie  before  the  proceeding  has  been  finally 
determined.  Where  the  process  abused  is  an  attachment  execution, 
and  such  attachment  has  been  vacated  before  an  action  for  damages 
for  the  abuse  was  brought,  a  recovery  may  be  had  even  if  the  case  were 
to  be  considered  as  one  of  malicious  use,  and  not  of  malicious  abuse. 

4.  In  an  action  for  malicious  abuse,  where  the  malice  is  only  such 
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as  results  from  a  groundless  act,  and  there  is  no  actual  malice  or  design 
to  injure,  the  rule  is  compensatory  damages;  but  where  actual  malice 
exists,  a  formed  design  to  injure  and  oppress,  the  jury  may  give  vin- 
dictive damages,  that  is,  damages  to  punish  the  defendant  for  his 
fraud  and  malice. 

5.  In  an  action  to  recover  damages  for  a  malicious  abuse  of  an  at- 
tachment execution,  a  judgment  on  a  verdict  awarding  punitive  dam- 
ages will  not  be  reversed,  where  there  is  evidence  sufficient  to  sustain 
a  finding  that  the  defendant  knew  when  he  garnisheed  the  plaintiff's 
bank  account  that  the  money  belonged  to  the  plaintiff,  and  not  to  the 
defendant  in  the  judgment  under  which  the  attachment  execution 
issued. 

Practicef  C.  P.— Trial— Answer  to  points — Charge— Harmless  error. 

6.  Judgment  on  a  verdict  will  not  be  reversed  because  the  trial 
judge  gave  somewhat  misleading  answers  to  two  points,  where  it 
appears  from  the  clear  and  express  instruction  given  in  the  general 
charge  that  the  jury  could  not  have  been  misled  by  the  answers  to 
the  points. 

Argued  Oct.  20,  1911.  Appeal,  No.  21,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
Jime  T.,  1908,  No.  1,853,  on  verdict  for  plaintifif  in  case  of 
John  M.  Whelan  v.  Adam  Miller.  Before  Rice,  P.  J., 
Henderson,  Morribon,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  malicious  abuse  of  civil 
process.  Before  Carr,  J. 
The  plaintiflF  presented  the  following  points: 
1.  If  the  jury  find  that  the  plaintiff  in  the  judgment 
note  filed  to  court  of  conomon  pleas.  No.  1,  December 
Term,  1898,  No.  1,156,  in  which  the  defendant  in  this  ac- 
tion was  the  plaintiff  therein,  and  John  Whelan,  the  father 
of  the  plaintiff,  was  the  defendant,  added  thereto  the  words, 
''also  known  as  John  M.  Whelan,"  without  the  knowledge 
or  consent  of  the  plaintiff  or  his  father,  then  that  was  a 
fraud  upon  the  Whelans,  and  the  subsequent  attempt  to 
levy  upon  the  property  of  the  son,  John  M.  Whelan,  would 
be  a  malicious  abuse  of  civil  process,  and  the  plaintiff 
would  be  entitled  to  recover  vindictive  damages.  Answer: 
Affirmed.  [1] 
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2.  If,  therefore,  the  jury  find  that  the  contract  of  the 
defendant,  Adam  Miller,  was  with  the  father,  John  Whe- 
lan,  and  Miller  seeking  to  impose  a  liability  on  the  son, 
John  M.  Whelan,  caused  his  coimsel  to  add  to  the  judg- 
ment note  the  words,  ''also  known  as  John  M.  Whelan," 
and  thereafter  attached  the  bank  accoimt  of  John  M. 
Whelan  with  the  Tradesmen's  Trust  Company,  then  your 
verdict  will  be  for  the  plaintiff,  and  the  plaintiff  would  be 
entitled  to  pimitive  damages.    Answer:  AflBrmed.  [2] 

Defendant  presented  these  points: 

1.  There  is  a  distinction  between  a  malicious  use  and  a 
malicious  abuse  of  legal  process.  An  abuse  is  where  the 
party  employs  it  for  some  unlawful  object,  not  the  purpose 
which  it  is  intended  by  the  law  to  effect;  in  other  words,  a 
perversion  of  it.  Thus,  if  a  man  is  arrested,  or  his  goods 
seized  in  order  to  extort  money  from  him,  even  though  it 
be  to  pay  a  just  claim  other  than  that  in  suit,  not  the  legal 
object  of  the  process,  it  is  settled  that  in  an  action  for  such 
malicious  abuse  it  is  not  necessary  to  prove  that  the 
action  in  which  the  process  issued  has  been  determined,  or 
to  aver  that  it  was  sued  out  without  reasonable  or  probable 
cause.  It  is  evident  that  when  such  a  wrong  has  been 
perpetrated,  it  is  entirely  inmiaterial  whether  the  proceed- 
ing itself  was  baseless  or  otherwise. 

On  the  other  hand,  legal  process,  civil  or  criminal,  may  be 
maliciously  used  so  as  to  give  rise  to  a  cause  of  action  where 
no  object  is  contemplated  to  be  gained  by  it  other  than  its 
proper  effect  and  execution.  As  every  man  has  a  legal 
power  to  prosecute  his  claims  in  a  court  of  law  and  justice, 
no  matter  by  what  motives  of  malice  he  may  be  actuated 
in  doing  so,  it  is  necessary  in  this  class  of  cases  to  aver  and 
prove  that  he  has  acted  not  only  maliciously,  but  without 
reasonable  or  probable  cause.  The  case  at  bar  is  not  a 
case  of  malicious  abuse  of  legal  process  and  that  is  not  to 
be  considered,  and  the  only  question  to  be  decided  is,  was 
it  a  malicious  use  of  legal  process,  as  I  have  heretofore  de- 
scribed to  you.    Answer:  Refused.  [3] 

2.  If  you  find  for  the  plaintiff,  as  there  was  no  actual 
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malice  or  design  to  injure  the  plaintiff,  you  can  only  give 
Viim  such  damages  as  are  compensatory;  that  is  to  say,  so 
much  in  doUars  and  cents  as  he  lost.   Answer:  Refused.  [4] 

4.  If  you  find  that  the  attachment  execution  was  issued . 
simply  groimdlessly  and  not  designedly  or  maliciously, 
your  verdict  could  only  be  for  compensatory  damages. 
Answer:  Refused.  [5] 

5.  It  is  clearly  settled  that  in  an  action  for  malicious 
use  of  civil  process,  such  as  the  one  at  bar,  that  the  pro- 
ceeding must  be  determined  finally  before  any  action  lies 
for  the  injury,  and  that  the  said  determination  must  have 
been  in  favor  of  the  plaintiff  in  the  action  for  damages. 
In  this  case,  the  judgment  having  been  in  full  force  at  the 
time  that  the  attachment  issued,  and  there  being  nothing 
on  the  record  to  invalidate  it,  the  previous  proceeding 
stands  in  favor  of  the  defendant  in  this  action  and  thereby 
prevents  the  plaintiff  in  this  action  from  showing  any  want 
of  probable  cause,  and  consequently  yoiu*  verdict  must  be 
for  the  defendant.    Answer:  Refused.  [6] 

7.  Under  the  law  and  the  evidence,  your  verdict  must  be 
for  the  defendant.    Answer:  Refused.  [7] 

Verdict  and  judgment  for  plaintiff  for  $100.  Defend- 
ant appealed. 

Err(yrs  assigned  were  (1-7)  above  instructions,  quoting 
them. 

B.  /.  DeYoung,  for  appellant. — ^A  case  for  malicious 
prosecution  in  obtaining  a  judgment  by  fraud  cannot  be 
obtained  where  such  judgment  is  still  existing,  for  such 
action  would  be  a  collateral  attack  on  a  subsisting  judg- 
ment: Stackhouse  v.  Keiger,  25  W.  N.  C.  436;  Clark  v. 
Douglass,  62  Pa.  408;  Herman  v.  Brookerhoff,  8  Watts, 
240;  Rosenstein  v.  Brown,  7  Phila.  144;  Stackhouse  v. 
Keiger,  7  Lane.  Law  Rev.  133. 

The  burden  is  upon  the  plaintiff  to  aver  and  prove  want 
of  probable  cause  for  the  institution  of  the  prior  action: 
Murson  v.  Austin,  2  Phila.  116;  Rosenstein  v.  Brown,  7 
Phila.  144. 
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It  is  further  submitted  that  it  was  necessary  for  the 
plainti£f  to  prove  that  the  issuing  of  the  attachment  was 
done  maliciously,  and  that  the  burden  of  proof  was  on  him 
and  that  he  failed  to  sustain  it:  Emerson  v.  Cochran,  111 
Pa.  619. 

M.  J.  (yCallaghan,  for  appellee. — ^The  distinction  be- 
tween actions  for  malicious  prosecution  and  malicious 
abuse  of  civil  process  is  that  in  the  former  the  malice  or 
want  of  probable  cause  must  be  shown,  while  in  the  latter 
it  is  the  abuse  of  civil  process  or  a  vindictive  motive  in  its 
use:  Rothermel  v.  Marr,  98  Pa.  285;  Cooper  v.  Hart,  147 
Pa.  594;  Clemens  v.  Price,  174  Pa.  306;  Humphreys  v. 
Sutclifife,  192  Pa.  336. 

It  is  submitted  that  the  plaintiff  in  this  action  was  en- 
titled to  punitive  damages:  Bamett  v.  Reed,  51  Pa.  190; 
Vivian  v.  Challenger,  45  Pa.  Superior  Ct.  1. 

When  the  appellant  caused  to  be  added  to  the  judgment 
note  the  words  "Also  known  as  John  M.  Whelan,"  he 
destroyed  the  validity  of  the  obligation:  Williams  Type- 
writer Co.  V.  Cleaver,  38  Pa.  Superior  Ct.  376;  Shiffer  v. 
Hosier,  225  Pa.  552. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 

This  action  was  brought  to  recover  damages  for  the 
allied  abuse  of  civil  process,  the  plaintiff  claiming,  in  his 
declaration,  that,  by  reason  of  an  attachment  execution 
issued  by  the  defendant  and  laid  on  a  bank  deposit  be- 
longing to  the  plaintiff,  certain  checks  of  his  were  dis- 
honored, and  his  credit,  financial  standing,  and  business 
reputation  were  injiwed.  The  court  charged  that  special 
damages  for  injury  to  the  credit  and  circumstances. of  one 
against  whom  civil  process  has  been  issued  cannot  be  re- 
covered, unless  they  are  set  forth  with  particularity  in  the 
plaintiff's  statement,  and,  as  this  had  not  been  done,  the 
plaintiff  could  not  recover  compensatory  damages.  The 
defendant  certainly  has  no  right  to  complain  of  this  in- 
struction.   But  the  learned  judge  further  charged  that, 


Digitized  by 


Google 


96  WHELAN  v.  MILLER,  AppeUant. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct. 

if  the  jury  found  certain  facts,  they  could  award  the  plain- 
tiff nominal  damages,  and  imder  certain  other  findings  of 
fact,  could  award  pimitive  damages.  The  jury  rendered 
a  verdict  in  his  favor  for  $100,  and  from  the  judgment 
thereon  the  defendant  appealed.  The  principal  questions 
raised  are,  first,  as  to  the  right  to  maintain  the  action; 
second,  as  to  the  right  to  recover  pimitive  damages. 

The  plaintiflF's  name  is  John  M.  Whelan,  and  his  father's 
name  is  John  Whelan.  In  1908,  a  judgment  note,  imder 
seal,  bearing  the  name  John  Whelan  as  maker,  and  payable 
to  Adam  Miller,  was  delivered  to  the  latter.  The  name 
of  John  Whelan  was  signed,  and  the  note  was  delivered 
by  John  M.  Whelan,  who  testified  that  he  was  acting  for 
his  father  imder  the  authority  of  a  power  of  attorney. 
The  consideration  for  the  note  was  a  balance  due  Miller 
for  work  and  materials  done  and  furnished  by  him  as  a 
subcontractor  on  a  building  operation.  Whether  this 
building  operation  out  of  which  the  debt  accrued  was  con- 
ducted by  the  father  or  the  son  was  a  matter  in  dispute, 
the  defendant's  contention  being  that  it  was  conducted 
by  the  son  and  therefore  the  indebtedness  was  his,  and 
the  plaintiff's  contention  being  that  it  was  conducted  by 
the  father,  the  plaintiff  being  a  minor  at  the  time,  and 
therefore  the  indebtedness  was  the  father's.  As  will  be 
seen  later,  the  verdict  of  the  jury  impUes  a  finding  that 
the  building  operation  was  conducted  by  the  father,  and 
that  the  indebtedness  for  which  the  note  was  given  was 
due  from  him  to  the  defendant.  Some  time  later,  the 
defendant,  without  the  knowledge  or  consent  of  John  M. 
Whelan,  caused  his  attorney's  clerk  to  add  under  the 
name  of  the  maker  the  words,  ''also  known  as  John  M. 
Whelan,"  and,  as  thus  altered,  filed  the  note  and  caused 
judgment  to  be  entered  upon  it.  Later,  he  issued  a  fi.  fa., 
which  was  returned  nulla  bona,  and  later  an  alias  fi.  fa., 
by  virtue  of  which  the  household  goods  of  John  Whelan  in 
his  residence  were  levied  upon.  While  this  levy  was  pend- 
ing, John  Whelan  filed  a  petition  in  bankruptcy  and  in- 
cluded in  his  schedule  of  debts  the  debt  due  Miller.    The 
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evidence  shows  that  Miller  had  notice  of  the  bankruptcy 
proceeding,  part  of  which  was  a  petition  by  John  Whelan  to 
restrain  Miller  from  proceeding  with  his  execution.  After 
hearing,  the  bankruptcy  court  refused  the  prayer  of  the 
petition,  whereupon  Miller  proceeded  with  his  execution 
against  John  Whelan  and  caused  the  goods  levied  upon 
to  be  sold  by  the  sheriflf.  They  brought  $170.55,  which 
was  not  sujficient  to  satisfy  the  judgment.  Afterward 
(September  20,  1904),  John  Whelan  was  discharged  as  a 
bankrupt.  Nothing  further  appears  to  have  been  done 
on  the  judgment  imtil  February,  1908,  when  Miller  issued 
an  attachment  execution  thereon  against  ''John  Whelan, 
also  known  as  John  M.  Whelan,"  and,  by  virtue  thereof, 
caused  to  be  attached  a  bank  deposit  of  John  M.  Whelan. 
Next,  in  order  of  time,  was  a  petition  on  behalf  of  John 
Whelan,  the  father,  upon  which  the  court  granted  a  rule, 
which  was  subsequently  made  absolute,  to  show  cause  why 
the  attachment  should  not  be  vacated,  and  why  the  plain- 
tiff, Miller,  should  not  be  restrained  from  thereafter  pro- 
ceeding on  the  judgment,  upon  the  groimd  that  the  judg- 
ment was  discharged  by  the  adjudication  in  bankruptcy. 
We  take  this  statement  of  the  grounds  of  that  application, 
and  the  action  of  the  court  upon  it,  from  the  notes  of  tes- 
timony, and,  as  the  appellant  has  not  printed  either  the 
petition  or  the  record  of  the  proceeding  in  his  paper-book, 
it  is  to  be  presumed  that  he  concedes  the  correctness  of 
the  statement. 

On  the  trial,  the  court  aflSrmed  the  defendant's  point, 
that,  as  the  bank  account  exceeded  the  amoimt  of  the 
attachment  execution  by  more  than  enough  to  pay  the 
single  check  that  was  drawn  upon  it  after  the  attachment 
was  laid,  the  bank's  refusal  to  pay  that  check  was  not 
caused  by  the  defendant,  and,  therefore,  could  not  be 
considered  as  an  element  of  damage.  It  is  contended,  as 
a  logical  conclusion  from  the  aflSrmance  of  that  point, 
that  the  court  ought  also  to  have  aflSrmed  the  defendant's 
other  point,  which  was  for  binding  direction  in  his  favor. 
This  is  a  non  sequitiu*.  The  plaintiff's  right  to  recover 
Vol.  xux — 7 
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did  not  depend  wholly  on  proof  of  dishonor  of  his  checks. 
To  the  extent  that  the  attachment  bound  the  fund  the 
plaintiff  was  prevented  from  drawing  upon  it.  This,  of 
itself,  was  a  legal  injury  for  which,  if  there  was  abuse  of 
legal  process,  the  plaintiff  could  recover  nominal  damages 
at  least.  Moreover,  there  was  testimony  that,  by  reason 
of  the  fimd  being  tied  up,  the  plaintiff  was  compelled  to 
ask  his  subcontractors  to  wait  upon  him  for  the  discharge 
of  his  indebtedness  to  them,  imtil  the  attachment  could 
be  got  rid  of.  No  more  need  be  said  to  show  that  binding 
direction  for  the  defendant,  upon  the  groimd  that  he  had 
not  been  injured,  would  have  been  erroneous. 

Another  point  urged  is  that  the  action  could  not  be 
maintained  because  it  involved  a  collateral  attack  on  the 
judgment.  This  argument  implies  that  the  judgment  was 
against  the  plaintiff  in  this  action,  which  is  not  only  not 
conclusively  shown  by  the  record,  but  is  contrary  to  the 
manner  in  which  the  plaintiff  in  the  judgment,  the  defend- 
ant in  this  action,  treated  it.  It  was  not  imtil  he  had 
failed  to  obtain  full  satisfaction  of  it  by  proceeding  on  it 
against  John  Whelan,  that  he  attempted  to  enforce  it  by 
process  against  this  plaintiff.  It  is  not  an  impeachment 
of  a  judgment  by  confession,  to  prove  that  the  defendant 
is  not  identical  with  another  person  bearing  the  same 
name;  a  fortiori,  where  the  names  of  the  two  persons  are 
not  in  all  respects  identical.  In  short,  the  payee's  unau- 
thorized alteration  of  the  note,  by  writing  imder  the  name 
of  John  Whelan,  the  maker,  the  words,  "also  known  as 
John  M.  Whelan,"  did  not  preclude  this  plaintiff  from 
showing  that  he  and  the  defendant  in  the  judgment  were 
not  the  same  persons,  and,  therefore,  the  judgment  could 
not  be  used  as  the  f oimdation  of  execution  process  against 
him.  To  hold  otherwise  would  be  to  declare  that,  prima 
facie,  the  record  showed  a  valid  and  enforcible  judgment 
against  all  the  John  M.  Whelans  in  the  conunonwealth, 
and  that  this  prima  facies  could  not  be  overthrown  by 
any  of  them  except  in  a  direct  proceeding  instituted  for 
the  purpose.    It  is  quite  clear  that  a  payee  in  an  instru- 
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ment  containing  a  confession  of  judgment  cannot  obtaiA 
such  advantage  by  such  an  unauthorized  alteration  as  was 
admittedly  made  in  this  case. 

Another  ground  upon  which  it  is  claimed  that  binding 
direction  should  have  been  given  for  the  defendant,  is 
that  the  proceeding  had  not  been  fully  terminated.  The 
distinction  between  a  malicious  use  and  a  malicious  abuse 
of  l^al  process  was  thus  pointed  out  by  Justice  Shaes- 
wooD,  in  Mayer  v.  Walter,  64  Pa.  283 : "  An  abuse  is  where 
t;he  party  employs  it  for  some  unlawful  object,  not  the 
purpose  which  it  is  intended  by  the  law  to  effect;  in  other 
words,  a  perversion  of  it.  •  .  •  It  is  evident  that  when 
such  a  wrong  has  been  perpetrated,  it  is  entirely  immate- 
rial whether  the  proceeding  itself  was  baseless  or  other- 
wise. We  know  that  the  law  is  good,  but  only  if  a  man 
use  it  lawfully.  On  the  other  hand,  legal  process,  civil  or 
criminal,  may  be  maliciously  used  so  as  to  ^ve  rise  to  a 
cause  of  action  where  no  object  is  contemplated  to  be 
gained  by  it  other  than  its  proper  effect  and  execution. 
As  every  man  has  a  legal  power  to  prosecute  his  claims  in 
a  court  of  law  and  justice,  no  matter  by  what  motives  of 
malice  he  n^^y  be  actuated  in  doing  so,  it  is  necessary  in 
this  class  of  cases  to  aver  and  prove  that  he  has  acted 
not  only  maliciously,  but  without  reasonable  or  probable 
cause.  It  is  clearly  settled  also,  that  the  proceeding  must 
be  determined  finally  before  any  action  lies  for  the  injury; 
because,  as  it  is  said  in  ArundeU  v.  Tregono,  Yelv.  117, 
the  plaintiff  will  clear  himself  too  soon,  viz.,  before  the 
fact  tried,  which  will  be  inconvenient;  besides,  the  two 
determinations  might  be  contrary  and  inconsistent." 
Under  the  facts  which  the  evidence  amply  warranted  a 
jury  in  finding,  there  was  in  this  case  an  abuse  of  legal 
process.  It  was  not  an  attempt  to  enforce  the  collection 
of  the  judgment  out  of  money  which  there  was  probable 
ground  to  believe  belonged  to  the  defendant  in  the  judg- 
ment, but,  imder  the  color  of  process,  which  did  not  au- 
thorize it,  to  compel  another  person  to  pay  it  by  seizing 
his  property.    As  that  process  was  vacated  before  this 
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action  was  brought,  the  rule  that  the  proceeding  must  be 
determined  finally  before  an  action  lies  for  the  injury, 
would  not  prevent  recovery,  even  if  the  case  were  to  be 
considered  as  one  of  malicious  use,  and  not  of  malicious 
abuse. 

We  come,  then,  to  the  question  of  damages.  In  Bamett 
V.  Reed,  51  Pa.  190,  which  was  an  action  for  malicious 
abuse  of  civil  process,  it  was  held  that,  where  the  malice 
is  only  such  as  results  from  a  groimdless  act,  and  there  is 
no  actual  malice  or  design  to  injure,  the  rule  is  compensa- 
tory damages;  but  where  actual  malice  exists,  a  formed 
design  to  injure  and  oppress,  the  jury  may  give  vindictive 
damages,  that  is,  damages  to  punish  the  defendant  for  his 
fraud  and  malice.  There  was  ample  evidence  in  the 
present  case  to  warrant  the  submission  of  the  question  of 
punitive  damages  to  the  jury,  and  we  are  not  convinced 
that  there  was  such  error  in  the  manner  of  submitting  it 
as  requires  a  reversal  of  the  judgment.  We  agree  that  the 
plaintiff's  first  and  sixth  points  were  open  to  criticism,  and 
might  have  been  misleading  had  they  not  been  followed, 
in  the  general  charge,  by  instructions  which  plainly 
qualified  them.  Before  taking  up  the  points,  the  learned 
judge  laid  down  the  general  rule  as  to  compensatory, 
punitive,  and  nominal  damages;  and,  in  the  course  of 
those  instructions,  said  that  mere  negligence  on  the  part 
of  the  defendant  is  not  enough  to  sustain  recovery  for 
punitive  damages,  and  that,  while  malicious  motive  alone 
could  never  constitute  a  cause  of  action,  yet,  where  the 
allegations  are  sufficient  to  sustain  the  action,  malice  may 
be  alleged  and  proved  to  enhance  the  damages.  He  also 
told  the  jury  that  the  burden  was  upon  the  plaintiff  to 
prove  want  of  probable  cause  for  the  institution  of  the 
prior  proceeding.  Then,  after  answering  the  plaintiff's 
points,  he  said,  in  affirming  the  defendant's  third  point, 
that  the  chief  fact  for  the  jury  to  decide  was  whether  or 
not  there  was  probable  cause  for  the  issuance  of  this  at- 
tachment, and  that,  if  the  jury  foimd  that  there  was  prob- 
able cause,  then  their  verdict  should  be  for  the  defendant. 
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After  answering  the  points,  the  learned  judge  proceeded 
with  his  general  charge,  in  the  course  of  which  he  said  to 
the  jury  that,  if  they  believed  there  was  damage  done,  but 
that  it  was  doubtful  whether  or  not  it  was  done  with 
malicious  intent  on  the  part  of  Miller  to  pursue  the  prop- 
erty of  John  M.  Whelan,  not  knowing  it  was  John  M. 
Whelan's  property,  for  the  liability  of  John  Whelan,  the 
father,  then  it  might  be  a  case  for  merely  nominal  dam- 
ages. Still  more  favorable  to  the  defendant  was  the  in- 
struction that,  if  the  jury  believed  the  testimony  of  Miller 
that  he  thought  he  was  dealing  only  with  John  M.,  and 
that  John  M.  was,  in  fact,  the  man  who  had  the  interest 
in  the  property,  and  that  John,  the  father,  had  no  interest 
in  it,  'Hhen  you  will  find  that  there  was  a  legal  or  probable 
cause  for  the  issuance  of  this  attachment,  if  you  believe 
Miller  was  honestly  and  sincerely  in  that  beUef ,  and  your 
verdict  should  be  for  him."  And  in  concluding  his  charge, 
he  said  to  the  jury  that  they  were  to  ascertain  whether  or 
not  there  was  the  absence  of  reasonable  cause  and  whether 
or  not  there  was  malice  in  the  issuance  of  this  attachment 
execution.  ''If  you  find  there  was  no  malice,  then  he  is 
not  entitled  to  vindictive  damages,  and  if  you  find  there 
was  reasonable  cause,  your  verdict  should  be  for  him." 
These  final  words,  taken  in  connection  with  the  other 
portions  of  his  general  charge,  were  sufficient,  in  our  judg- 
ment, to  correct  any  inaccuracy  there  may  have  been  in 
the  two  points  to  which  we  have  alluded.  See  Bailey  v. 
Presbyterian  Board,  200  Pa.  406;  Fitzpatrick  v.  Union 
Traction  Co.,  206  Pa.  335.  We  recognize  the  general  rule, 
that  an  error  in  one  part  of  a  charge  is  not  cured  by  a 
correct  statement  in  another  part,  if  the  conflict  in  the 
instructions  tends  to  leave  the  jury  in  doubt  as  to  which 
they  are  to  follow.  But  we  are  of  opinion  that  this  case  is 
not  within  the  rule. 
The  judgment  is  affirmed. 
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Altoona  &  Logan  Valley  Electric  Railway  Company 
V.  Miller,  Appellant. 

Street  raUwaya — Emineni  domain — Atvard  of  viewers — Appeal — 
Act  of  June  1, 1907,  P.  L.  S68. 

Where  a  report  of  viewers  awarding  damages  against  a  street  railway 
company  for  land  condemned  is  filed  and  marked  ''within  report  read 
and  confirmed  nisi,"  and  one  month  thereafter  is  marked  by  the  pro- 
thonotary  ''no  exceptions  having  been  filed  confirmed  absolutely," 
an  appeal  taken  ten  days  thereafter  is  too  late  and  will  be  stricken 
ofif  by  the  court.  Under  the  Act  of  June  1, 1907,  P.  L.  368,  the  appeal 
must  be  taken  within  thirty  days  after  the  first  confirmation.  The 
mere  fact  that  the  court  added  the  word  "nisi"  is  immaterial.  By 
using  the  word  the  court  may  have  intended  merely  to  afford  an  op- 
portunity to  file  exceptions,  or  to  preserve  the  right  of  appeal  for  thirty 
days. 

Argued  Oct.  23,  1911.  Appeal,  No.  246,  Oct.  T.,  1910, 
by  defendant,  from  order  of  C.  P.  Blair  Co.,  June  T.,  1910, 
No.  403^,  striking  ofif  appeal  from  order  of  viewers  in  case 
of  Altoona  &  Logan  Valley  Electric  Railway  Company 
V.  Rhoda  Miller.  Before  Rice,  P.  J.,  Henderson,  Mob- 
RisoN,  Orlady,  Head,  Beaver  and  Porter,  JJ*  Af- 
firmed. 

Appeal  from  award  of  viewers.    Before  Baldrige,  P.  J, 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  order  striking  oflf  the  appeal. 

H,  W.  Petrikin,  for  appellant,  cited:  Irwin's  App.,  7  Pa. 
Superior  Ct.  354;  Guflfey's  App.,  7  Pa.  Superior  Ct.  478. 

Thomas  H.  Greevy,  with  him  E.  G.  Brotherlin,  for  ap- 
pellee, cited :  Chestnut  Hill  &  Spring  House  Turnpike  Road 
Co.  V.  Montgomery  Coimty,  228  Pa.  1. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 

This  is  an  appeal  from  a  proceeding  imder  the  Act  of 
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June  1,  1907,  P.  L.  368,  which  is  a  supplement  to  the  Act 
of  May  14,  1889,  P.  L.  211,  relating  to  street  railways. 
The  proceeding  was  instituted  by  a  petition  of  the  plaintiflf , 
upon  which  the  court  appointed  viewers  to  estimate  and 
determine  the  damages  sustained  or  to  be  sustained  by 
the  plaintiff's  appropriation,  under  its  power  of  eminent 
domain,  of  certain  land  of  the  defendant.  The  report  of 
viewers,  in  which  the  defendant  was  awarded  a  certain 
sum  as  damages,  was  filed  on  July  6, 1910,  and  on  the  same 
day  the  court  indorsed  on  it,  "within  report  read  and 
confirmed  nisi."  On  August  6,  1910,  the  prothonotary 
made  this  indorsement,  ''no  exceptions  having  been  filed, 
confirmed  absolutely;"  on  August  15,  the  defendant  ap- 
peared in  the  prothonotary's  office  and  entered  an  appeal 
"from  the  award  of  viewers  to  the  court  of  common 
pleas;"  on  August  24,  the  court  granted  the  plaintiff  a 
rule  to  show  cause  why  the  appeal  should  not  be  stricken 
off;  subsequently  the  defendant  filed  an  answer;  and  on 
October  14,  1910,  the  court  made  the  rule  absolute  and 
struck  off  the  appeal,  upon  the  groimd  that  it  should  have 
been  taken  within  thirty  days  after  the  first  confirmation. 
The  defendant  then  took  this  appeal.  The  only  matter 
she  assigns  as  error  is  the  last  mentioned  order,  her  con- 
tention being  that  the  act  gave  her  thirty  days  from  the 
date  of  the  last  confirmation  within  which  to  appeal. 

Section  3  of  the  act  of  1907  provides,  inter  aha,  that  the 
viewers  shall  make  report  to  the  court;  "and  if  any  dam- 
ages be  awarded,  and  the  report  be  confirmed  by  the  said 
court,  judgment  shall  be  entered  thereon;  and  if  the 
amount  thereof  be  not  paid  within  thirty  days  after  the 
entry  of  such  judgment,  execution  may  then  issue  thereon 
for  the  sum  so  awarded,  ....  provided.  That  either 
party  shall  have  the  right  of  appeal  from  the  report  of 
said  viewers  to  the  said  court  of  common  pleas,  within 
thirty  days  after  confirmation  of  the  report,  and  the  appeal 
shall  be  tried  by  a  jury,  as  in  similar  cases,  but  the  costs 
of  the  appeal  shall  be  paid  by  such  corporation;  after 
final  judgment,  either  party  may  appeal  therefrom  to 
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the  superior  court  or  the  supreme  court,  as  the  case  may 
require."  It  will  be  noticed  that  the  act  of  1907  con- 
tains no  provision  as  to  confirmation  nisi  of  the  report, 
or  as  to  its  lying  over  any  length  of  time  after  being  filed 
before  it  may  be  acted  on  by  the  court.  It  is  to  be  noticed, 
also,  that  there  is  nothing  in  the  act  of  1889,  to  which  it 
is  a  supplement,  regulating  the  practice  in  such  cases. 
Nor  is  it  alleged  that  any  irregularity  had  occurred,  up  to 
the  time  the  order  was  made,  which  could  have  been  taJcen 
advantage  of  by  exception,  or  which  either  party  desired 
to  take  advantage  of.  So  that  it  cannot  be  contended  that 
the  first  order  was  prematurely  made,  and,  we  remark, 
it  is  not  assigned  for  error.  The  question,  therefore,  is  as 
to  the  true  intent  and  meaning  of  that  order.  In  the 
first  place,  the  court  acted  judicially,  and  not  merely 
ministerially,  in  making  it.  This  is  not  only  to  be  pre- 
sumed, but  is  afl5rmatively  shown  by  the  order  itself.  The 
confirmation  was  entered  after  the  court  had  examined 
the  report.  If  the  word  "nisi"  had  not  been  added,  there 
would  be  no  room  for  doubt  that  the  period  of  thirty  dayB 
within  which  the  right  of  appeal  must  be  exercised  began 
to  run  at  the  date  of  the  order.  But  the  confirmation  thus 
made  would  have  been  subject  to  the  right  of  appeal  given 
by  the  subsequent  portion  of  the  section.  If,  instead  of 
using  the  word  ''nisi,"  the  court  had  said  that  the  con- 
firmation was  subject  to  this  right,  this  might  have  been 
surplusage,  but  it  certainly  would  not  have  changed  the 
effect  of  the  order  so  as  to  postpone  the  running  of  the 
period  within  which  the  right  was  to  be  exercised.  We 
are  not  convinced  that  any  broader  meaning  is  to  be  given 
to  the  word  ''nisi,"  unless,  perhaps,  it  was  also  intended 
to  afford  opportunity  to  file  exceptions.  Speaking  of  the 
provision  of  the  Act  of  June  13,  1874,  P.  L.  283,  that  the 
appeal  shaU  be  taken  "within  thirty  days  fro"m  the  as- 
certainment of  the  damages  or  the  filing  a  report  thereof 
in  court  pursuant  to  any  general  or  special  act,  and  not 
afterwards,"  the  Supreme  Court  said:  "The  filing  of  ex- 
ceptions to  the  report  of  viewers  has  nothing  to  do  with  the 
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right  of  appeal.  That  right  can  only  be  exercised  accord- 
ing to  the  terms  in  which  it  is  given.  The  hearing  of  the 
exceptions  can  go  on  and  be  completed  before  the  case 
is  actually  tried,  and  if  the  exceptions  are  decided  favor- 
ably to  the  appellant  so  as  to  defeat  the  proceeding, 
no  trial  will  be  necessary.  If  otherwise  the  trial  can  then 
proceed:"  Bowers  v.  Braddock  Boro.,  172  Pa.  596.  It 
is  thus  seen  that,  though  it  be  conceded  that  the  purpose 
of  the  court  in  adding  the  word  "nisi"  was  to  preserve 
not  only  the  statutory  right  of  either  party  to  appeal 
within  thirty  days,  but  also  the  right  of  either  party  to 
file  exceptions  within  that  time,  yet  it  does  not  logically 
follow  that  the  order  was  not  such  a  confirmation  as  the 
statute  contemplates  as  the  beginning  of  the  period  within 
which  the  appeal  must  be  taken.  The  construction  given 
sees.  6  and  8  of  the  Act  of  June  2, 1887,  P.  L.  306,  relating 
to  proceedings  for  condemning  a  turnpike,  in  the  recent 
case  of  Chestnut  Hill  and  Spring  House  Turnpike  Road 
Company  v.  Montgomery  County,  228  Pa.  1,  is  based 
on  considerations  which  are  applicable  here.  The  provi- 
sion of  that  act  is  that  the  appeal  shall  be  taken  "within 
thirty  dajrs  after  the  approval  of  the  report."  Justice 
Von  Moschzisker  said:  "When  the  quarter  sessions  puts 
its  first  approval  upon  the  report,  it  indicates  that  the  court 
is  satisfied  with  the  amount  of  damages  awarded,  and 
that  at  the  end  of  the  next  thirty  days,  if  no  appeal  is  taken 
in  the  meantime,  the  report  will  be  confirmed  finally." 
So  it  may  be  said  here,  that  when  the  court,  after  reading 
the  report,  made  its  first  order,  it  thereby  indicated  its 
approval,  but,  at  the  same  time,  its  intention  to  preserve 
the  parties'  right  of  appeal.  This  construction  affords 
a  proper  and  sufficient  opportunity  for  interested  parties 
to  determine  whether  the  protection  of  their  interests  re- 
quires an  appeal  and  a  trial  before  a  jury  in  the  common 
pleas.  The  case  of  Vernon  Park,  Philadelphia's  Appeal, 
163  Pa.  70,  does  not  touch  the  question  before  us.  The 
question  there,  was  whether  the  Act  of  May  26,  1891, 
P.  L.  116,  gives  an  appeal  from  the  decree  of  confirmation 
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notwithstanding  the  provision  of  the  act  of  1874  to  which 
we  have  alluded,  and  it  was  held  that  the  two  systems 
are  not  irreconcilable,  but  may  run  together  with  entire 
harmony.  Here,  as  we  have  tried  to  show,  the  controlling 
question  is  as  to  the  interpretation  of  the  first  order  of 
confirmation. 

In  the  view  we  have  taken  of  the  substantial  question  in 
the  case,  which  was  fully  argued  by  coxmsel,  it  is  unneces- 
sary to  pass  on  the  question  raised  by  the  appellees'  motion 
to  quash  this  appeal  and  we  reserve  expression  of  opinion 
upon  it. 

The  order  is  afiirmed  and  the  appeal  dismissed  at  the 
cost  of  the  appellant. 


Haas  V.  Northern  Central  Railway  Company, 
Appellant. 

Negligence— Railroads — "Stop,  look  ond  listen" — Contnbtdory  negli- 
gence. 

1.  The  rule  that  the  traveler  about  to  cross  a  raihx>ad  track  must 
stop,  look  and  listen,  is  an  absolute  and  unbending  rule  of  law  founded 
on  public  policy  for  the  protection  of  passengers  in  railroad  trains  as 
much  as  travelers  on  the  common  highway,  and  such  stopping,  looking 
and  listening  must  not  be  merely  nominal  or  perfunctory,  but  sub- 
stantial, careful  and  performed  in  good  faith,  with  the  accomplishment 
of  the  end  in  view.  He  must  stop  and  look  where  he  can  see,  and  will 
not  be  allowed  to  say  that  he  did  so,  when  the  circumstances  make  it 
plain  that  by  the  proper  using  of  his  common  sense  he  must  have  seen 
his  danger. 

2.  The  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam  road 
at  grade  is  not  in  all  cases  confined  to  his  stopping,  looking  and  listen- 
ing for  the  approach  of  a  train,  he  must  stop  at  a  proper  place,  and 
when  he  proceeds  he  should  continue  to  look  and  to  observe  the  pre- 
cautions which  the  danger  of  the  situation  requires.  He  should  stop 
again  if  there  is  another  place  nearer  the  tracks,  from  which  he  can 
better  discern  whether  there  is  danger.  But  whether  the  place  at 
which  he  stopped  was  the  proper  place  at  which  to  stop,  and  whether 
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tiiere  is  a  second  place  at  which  he  should  stop,  are  questions  of  fact 
Ux  the  jury  and  not  matters  of  law  for  the  court. 

3.  A  person  cannot  be  convicted  of  contributory  negligence  as  a 
matter  of  law  in  driving  a  team  over  a  railroad  at  a  highway  crossing, 
?^ere  the  evidence  shows  that  he  stopped  his  team  twenty  feet  dis- 
tant from  the  tracks  at  a  point  from  which  he  had  a  view  of  the  track 
of  from  300  to  400  feet;  that  this  was  the  usual  and  proper  place  to 
stop;  that  he  looked  and  listened  at  this  point  for  an  approaching 
train;  that  he  then  started  his  team  at  a  walk  continuing  to  look  in 
the  direction  from  which  a  train  came,  which  struck  him,  and  tiiat 
the  train  approached  the  crossing  at  the  rate  of  thirty  or  forty  miles 
an  hour  without  giving  a  signal. 

Argued  Oct.  23,  1911.  Appeal,  No.  263,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Northumberland 
Co.,  Feb.  T.,  1910,  No.  80,  on  verdict  for  plaintiff  in  case 
of  E.  Claud  Haas  v.  Northern  Central  Railway  Company. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orladt, 
Head,  Beaver  and  Porter,  JJ.    Afl&rmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore AUTEN,  J. 

The  facts  relating  to  the  accident  are  stated  in  the  opin- 
ion of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $1,235.  Defend- 
ant appealed. 

Error  assigned  among  others  was  in  refusing  binding 
instructions  for  defendant. 

/.  Simpson  Kline,  with  him  Geo.  B.  Reimensnyder,  for 
appellant. — Plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law:  Myers  v.  R.  R.  Co.,  150  Pa.  386; 
Dehoff  V.  Ry.  Co.,  229  Pa.  192;  Urias  v,  R.  R.  Co.,  152 
Pa.  326;  Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1;  Ritzman 
V.  R.  R.  Co.,  187  Pa.  337;  Muckinhaupt  v.  R.  R.  Co.,  196 
Pa.  213;  Corcoran  v.  R.  R.  Co.,  203  Pa.  380;  McKahan 
V.  R.  R.  Co.,  223  Pa.  1;  Bistider  v.  R.  R.  Co.,  224  Pa.  615; 
Hamilton  v.  Cent.  R.  R.  of  New  Jersey,  227  Pa.  137;  Mc- 
Clure  V.  Ry.  Co.,  41  Pa.  Superior  Ct.  227;  Paul  v.  Ry. 
Co.,  231  Pa.  338;  Kinter  v.  R.  R.  Co.,  204  Pa.  497;  Penna. 
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R.  R*  Co.  V.  Beale,  73  Pa.  504;  Moose  Brewing  Co.  v. 
R.  R-  Co.,  36  Pa.  Superior  Ct.  549. 

/.  Mai.  GiUespie  with  him  /.  W.  Oillespie,  for  appellee. 

Opinion  by  Orlady,  J.,  March  1, 1912: 

The  plaintiff  recovered  a  verdict  in  the  court  below  as 
damages  for  injuries  sustained  by  him  in  a  grade  crossing 
collision,  at  a  time  when  he  was  driving  a  two-horse  de- 
livery team  over  a  crossing  with  which  he  was  familiar, 
as  well  as  its  surroundings,  as  he  had  frequently  used  it. 

From  the  plaintiff's  testimony  it  appears  that  when  he 
approached  the  crossing  he  stopped  his  team  twenty  feet 
distant  from  the  tracks,  at  a  place  designated  by  several 
witnesses  as  the  customary  one  to  stop,  look  and  listen 
for  an  approaching  train,  and  from  which  he  had  a  view 
of  the  track  of  300  or  400  feet.  He  was  driving  his  team  at 
a  walk,  continuing  to  look  in  the  direction  from  which  the 
train  approached,  and  when  he  arrived  at  the  track,  the 
train  was  so  close  upon  him  that  he  realized  he  could  not 
cross  in  safety,  and  turned  his  team  to  the  left — ^in  the 
opposite  direction  from  which  the  train  was  coming — ^in 
the  effort  to  avoid  a  collision.  The  engine  struck  and 
killed  one  of  the  horses  and  injured  the  plaintiff  to  such  a 
degree  that  there  was  no  complaint  made  of  the  amount 
of  the  verdict.  The  plaintiff  was  corroborated  by  a  young 
man  who  was  riding  with  him  in  the  wagon  and  by  several 
disinterested  witnesses,  as  to  having  stopped  his  team. 

It  was  insisted  in  behalf  of  the  plaintiff  that  no  signal 
was  given  by  the  approaching  train,  and  that  it  was  going 
at  a  rate  of  thirty  or  forty  miles  an  hour  at  the  time  of  the 
collision. 

A  motion  for  a  new  trial  was  overruled  and  the  court 
refused  to  enter  a  judgment  non  obstante  veredicto. 

The  principal  contention  of  the  defendant  was,  that  the 
plaintiff  was  guilty  of  contributory  n^ligence.  There  can 
no  longer  be  any  controversy  in  regard  to  the  duty  of  a 
traveler  in  approaching  a  grade  crossing.    The  author- 
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ities  are  numerous,  and  the  duty  has  been  so  repeatedly 
explained  as  to  meet  every  contingency,  yet  cases  fre- 
quently occur,  and  this  appears  to  be  one  of  them,  which 
stand  on  the  border  line,  in  which  the  respective  func- 
tions of  the  court  and  the  jury  are  not  clear  of  doubt.  The 
rule  that  the  traveler  about  to  cross  a  railroad  track  must 
stop,  look  and  listen,  is  an  absolute  and  unbending  rule  of 
law  f oimded  on  public  policy  for  the  protection  of  passen- 
g^B  in  railroad  trains  as  much  as  travelers  on  the  common 
highway,  and  such  stopping,  looking  and  listening  must  not 
be  merely  nominal  or  perfunctory,  but  substantial,  careful 
and  performed  in  good  faith,  with  the  accomplishment  of 
the  end  in  view.  He  must  stop  and  look  where  he  can  see, 
and  will  not  be  allowed  to  say  that  he  did  so,  when  the  cir- 
cumstances make  it  plain  that  by  the  proper  using  of  his 
common  sense  he  must  have  seen  his  danger. 

The  application  of  these  principles  to  the  infinite  vari- 
ety of  accident  cases  is  not  always  easy,  and  the  announced 
declarations  of  the  court  are  to  be  applied  to  the  exact 
facts  which  elicit  them.  A  number  of  cases  of  which  Penna. 
Railroad  Co.  v.  Beale,  73  Pa.  504;  Penna.  Railroad  Co.  v. 
Ackerman,  74  Pa.  265;  Ellis  v.  Raikoad  Co.,  138  Pa.  506; 
Lehigh  Valley  Railroad  Co.  v.  Brandtmaier,  113  Pa.  610; 
Einter  v.  Railroad  Co.,  204  Pa.  497,  are  leading  ones,  de- 
clare it  to  be  the  duty  of  the  traveler  before  crossing,  to  not 
only  stop,  look  and  listen  for  the  approach  of  trains  imme- 
diately before  entering  upon  the  railroad  crossing,  but  that 
if  he  cannot  see  up  and  down  the  track  from  any  point 
upon  the  road  before  reaching  the  rails,  it  is  his  duty  to  get 
out  of  his  conveyance  and  make  the  investigation  from  a 
point  where  he  can  intelligently  look  for  and  observe  an 
approaching  train.  However,  it  would  be  an  unreasonable 
exaction,  to  hold  that  this  extreme  measure  of  duty  applied 
to  ordinary  conditions,  where  the  traveler  has  an  opportu- 
nity of  observing  the  approaching  train  from  a  safe  place, 
which  is  a  reasonable  distance  from  the  track,  and  where 
the  traveling  public  have  been  accustomed  to  stop  and  look 
for  that  purpose. 
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We  feel  that  the  testimony  in  this  case  fairly  warranted 
the  finding  of  the  jury;  the  plaintiff  stopped  at  a  proper 
place  from  which  he  had  an  imobstructed  view  of  300  or 
400  feet  when  he  was  but  twenty  feet  distant  from  the 
track.  The  every  day  conmion  sense  of  the  average 
driver  of  horses  teaches  that  to  leave  a  team  at  such  a 
point,  and  go  forward  to  see  a  greater  distance  along  the 
track,  and  then  return  to  bring  up  the  team,  would  more 
likely  result  in  the  loss  of  life  and  destruction  of  property, 
than  be  an  additional  guard  for  his  safety:  Buckman  v. 
Railway  Co.,  232  Pa.  351.  The  facts  in  that  case  are 
quite  similar  to  those  in  this  one,  and  the  comment  of 
Judge  Brown  is  specially  applicable  here. 

Under  the  testimony  the  jmy  were  not  bound  to  find 
that  he  was  guilty  of  contributory  negligence  in  not  stop- 
ping at  a  point  within  sixteen  feet  of  the  railroad.  While 
the  jury  might  most  fairly  have  foimd  that  the  driver  was 
guilty  of  contributory  neghgence,  it  was,  under  all  the 
testimony  their  province  to  pass  upon  that  question,  and 
not  for  the  court  to  decide  it  as  a  matter  of  law. 

As  stated  in  Muckinhaupt  v.  Railroad  Co.,  196  Pa.  213, 
the  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam 
road  at  grade  is  not  in  all  cases  confined  to  his  stopping, 
looking  and  listening  for  the  approach  of  a  train,  he  must 
stop  at  a  proper  place,  and  when  he  proceeds  he  should 
continue  to  look  and  to  observe  the  precautions  which  the 
danger  of  the  situation  requires.  He  should  stop  again  if 
there  is  another  place  nearer  the  tracks,  from  which  he  can 
better  discern  whether  there  is  danger. 

But  whether  the  place  at  which  he  stopped  was  the 
proper  place  at  which  to  stop,  and  whether  there  is  a  sec- 
ond place  at  which  he  should  stop,  are  questions  of  fact  for 
the  jury  and  not  matters  of  law  for  the  court. 

The  place  where  the  plaintiff  stopped  was  in  some  sense 
approved  by  the  fact  that  it  was  the  usual  place  for  the 
drivers  to  make  the  same  observations  he  was  interested 
in,  and  the  disputed  facts  as  to  his  looking,  the  speed  of 
the  train  and  its  signaling,  the  intervening  objects  and  his 
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conduct  at  the  time  he  attempted  to  avoid  the  collision, 
by  diverting  his  team  along  the  side  of  the  track,  were 
fairly  left  to  the  jury,  and  the  verdict  was  fairly  warranted 
by  the  evidence. 
The  judgment  is  affirmed 


Snyder,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

Beneficial  associatUma — Railroads — InatUtUion  of  suit  by  widow — 
Judgment  of  nonsuit. 

Where  the  by-laws  of  a  railroad  beneficial  association  provide  that 
if  a  member  or  his  legal  representative  brought  suit  against  the  rail- 
road company  on  account  of  injury  or  death  of  such  member,  a  judg- 
ment in  such  suit  shall  preclude  any  claim  upon  the  rehef  fund,  a  widow 
of  a  member  who  brings  an  action  of  trespass  against  the  railroad 
company,  to  recover  damages  for  the  death  of  her  husband  under  the  act 
of  April  15, 1851,  P.  L.  669,  is  the  "legal  representative'*  of  the  member 
within  the  meaning  of  the  by-laws;  and  if  such  action  results  in  a  non- 
suit, the  judgment  of  nonsuit  is  a  "judgment  in  such  suit,"  within 
the  meaning  of  the  by-laws.  Thereafter  the  widow  cannot  maintain 
an  action  against  the  company  for  death  benefits;  and  this  is  the  case 
altiiough  she  may  have,  after  the  nonsuit  had  been  entered,  gone 
through  the  form  of  witiidrawing  her  claim  in  the  trespass  case  and 
disoonthiuing  that  suit. 

Argued  Oct.  25,  1911.  Appeal,  No.  74,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  Northumberland  CJo., 
May  T.,  1910,  No.  261,  refusing  to  take  off  nonsuit  in  case 
of  Catharine  L.  Snyder  v.  Pennsylvania  Railroad  Com- 
pany. Before  Rice,  P.  J.,  Henderson,  Morrison,  Or- 
LADY,  Head,  Beaver  and  Porter,  JJ.    AflSrmed. 

Assumpsit  to  recover  death  benefits.    Before  Auten,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  refusing  to  take  off  nonsuit. 
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/.  Fred.  Sduiffer,  for  appellant. — ^The  appellant  con- 
tends that  the  learned  court  below  erred  in  construing  the 
fifty-eighth  regulation.  If  the  construction  of  the  learned 
judge  of  the  court  below  is  correct, — ^it  amounts  to  a  con- 
tract by  the  insurer  and  the  insiured,  that  the  widow  and 
children  of  the  insured  should  not  avail  themselves  of  the 
provisions  of  the  acts  of  1851  and  1855,  upon  pain  of  for- 
feiture of  the  relief,  even  though  there  might  not  be  any 
recovery  in  the  suit  against  the  employer  company.  K 
the  contract  means  this,  it  is  against  pubUc  policy  and 
void,  because  in  its  deterrent  effect  it  is  violative  of  the 
rights  of  the  widow  and  children  or  parents  of  the  insured 
employee  under  those  acts,  and  is  an  indirect  attempt  by 
reason  of  such  deterrence,  at  exemption  from  liability  for 
negligence:  Keatley  v.  Ins.  Co.,  187  Pa.  197;  Enders  v. 
Enders,  164  Pa.  266. 

No  claim  has  been  made  against  the  company  by  the 
*' member  or  his  legal  representative."  No  suit  has  been 
brought  against  the  company  by  the  ''member  or  his 
legal  representative.''  The  words  "legal  representatives " 
are  here  used  with  reference  (a)  to  personal  property  and 
(b)  actions  to  recover  damages  (personal  property)  for 
negligence;  they,  therefore,  must  be  construed  to  mean 
executors  or  administrators:  Black  v.  B.  &  O.  R.  R.  Co., 
224  Pa.  619. 

Under  the  statutes  the  widow  of  Charles  H.  Snyder, 
the  insured,  was  the  only  person  entitled  to  sue:  Lehigh 
Iron  Co.  V.  Rupp,  100  Pa.  95;  Phila.  W.,  &  B.  R.  R.  Co.  v. 
Conway,  112  Pa.  511;  North  Pa.  R.  R.  Co.  v.  Robmson,  44 
Pa.  176;  Huntingdon  &  Broad  Top  R.  R.  Co.  v.  Decker,  84 
Pa.  419. 

Under  the  facts,  neither  the  compulsory  nonsuit,  nor 
the  refusal  to  take  it  off  are  within  the  meaning  of  the  word 
"judgment"  as  used  in  the  fifty-eighth  regulation:  Com. 
V.  Everts,  19  Pa.  Superior  Ct.  419;  Kaufman  v.  Abeles,  11 
Pa.  Superior  Ct.  616. 

Even  though  the  negligence  suit  by  the  widow  came 
within  the  meaning  of  the  term  "legal  representative," 
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still,  the  suit  having  been  withdrawn  and  discontinued 
within  the  limitary  period  for  an  appeal  from  the  refusal 
to  take  off  the  nonsuit,  and  since  a  nonsuit  does  not  bar 
another  action  for  the  same  thing,  the  appellant  is  within 
the  saving  clause  of  the  fifty-eighth  regulation. 

/.  Simpson  Kline,  with  him  Geo.  B.  Reimensnyder,  for 
appellee. — The  plaintiff  having  brought  suit  against  the 
defendant  company  for  damages  for  the  death  of  her  hus- 
band, and  not  having  discontinued  the  same,  but  having 
proceeded  therein  until  judgment  was  entered  against  her 
and  in  favor  of  the  defendant  company,  she  has  disentitled 
herself  to  the  benefits:  Otis  v.  Penna.  Co.,  71  Fed.  Repr. 
136;  Johnson  v.  R.  R.  Co.,  163  Pa.  127;  Ringle  v.  Penna. 
R.  R.  Co.,  164  Pa.  529. 

The  attempt  to  discontinue  the  suit  for  judgment  and 
without  leave  of  court  is  futile:  Schuylkill  Bank  v.  Macal- 
ester,  6  W.  &  S.  147;  Pollock  v.  Hall,  3  Yeates,  42;  Broom 
V.  Fox,  2  Yeates,  530;  Evans  v.  Clover,  1  Grant  (Pa.), 
164;  Henry  v.  Fisher,  2  Pa.  Dist.  Rep.  71;  Riverside  Glass 
Works  V.  Ins.  Co.,  36  Pitts.  Leg.  J.  366;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261. 

Opinion  by  Beaver,  J.,  March  1, 1912: 

The  appellant,  who  was  the  plaintiff  below,  being  the 
beneficiary  last  designated  by  her  husband,  who  was  a 
member  of  the  reUef  association  of  the  defendant  com- 
pany, brought  suit  against  the  said  company  in  trespass, 
for  the  recovery  of  damages  arising,  as  she  claimed,  out  of 
the  death  of  her  husband,  who  was  a  conductor  in  its  em- 
ploy at  the  time  of  his  death.  Upon  the  trial  of  that  cause, 
a  judgment  of  nonsuit  against  the  plaintiff  was  entered, 
which  the  court,  upon  motion  duly  made,  refused  to  take 
off,  from  which  judgment  no  appeal  was  taken.  Before 
the  time  for  appeal  had  expired,  the  plaintiff  entered,  by 
praecipe  in  the  prothonotary's  oflSce,  without  authority  of 
the  court  first  had,  a  withdrawal  of  'Hhe  claim  made  in 
this  case"  and  a  discontinuance  of  the  suit,  directing  the 
Vol.  xux — ^8 
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prothonotary  "to  so  mark  the  same  of  record."  She  sub- 
sequently brought  suit  for  the  death  benefit  imder  the 
membership  of  her  husband  in  the  relief  association.  An 
affidavit  of  defense  was  filed  by  the  defendant,  and,  upon 
motion  for  judgment  for  want  of  sufficient  affidavit  of 
defense,  the  court  discharged  the  rule  granted  thereon  and 
filed  a  carefully  prepared  opinion.  Upon  the  trial  of  the 
cause,  the  plaintiff's  testimony  established  the  facts  set 
forth  in  the  defendant's  affidavit  of.  defense  and,  upon 
motion,  at  the  conclusion  of  the  plaintiff's  case,  the  court 
granted  a  nonsuit  which  it  subsequently  refused  to  take 
off.  The  case  before  us  for  consideration  is  the  appeal  of 
the  plaintiff  from  this  refusal  of  the  court. 

The  sixty-fifth  section  of  the  rules  governing  the  relief 
association  of  the  defendant,  which  provides  for  the  sub- 
mission of  a  claim  on  the  part  of  the  beneficiary,  first  to  the 
superintendent  of  the  association  and,  in  case  of  his  deci- 
sion against  the  beneficiary,  by  appeal  to  the  advisory  com- 
mittee within  certain  time  limits,  is  strenuously  opposed 
by  the  appellant,  on  the  groimd  that  it  is  void,  first,  be- 
cause the  beneficiary  has  an  inherent  and  constitutional 
right  of  trial  by  jury  which  she  alone  can  waive,  which  she 
has  not  done  and  no  one  can  do  it  for  her;  second,  because 
in  effect  it  constitutes  the  appellee  company,  a  party  in 
interest,  the  judge  of  its  own  suit;  and,  third,  it  is  against 
public  policy,  because  it  ousts  the  jurisdiction  of  courts 
in  advance  of  any  controversy  and,  consequently,  "robs 
the  courts  of  their  jurisdiction  to  finally  determine  the 
ultimate  question  of  liability  or  nonliability  imder  the 
contract  as  a  matter  of  law." 

It  is  not  necessary  for  us  to  pass  upon  the  question 
of  the  validity  of  the  sixty-fifth  section,  because,  as  we 
view  it,  the  question  is  settled  by  the  fifty-eighth  section 
of  the  rules  governing  the  relief  fimd,  which  is  as  follows: 
"  Should  a  member  or  his  l^al  representative  make  claim, 
or  bring  suit,  against  the  CJompany,  or  against  any  othet 
corporation  which  may  be  at  the  time  associated  there^ 
with  in  administration  of  the  Relief  Departments,  in 
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accordance  with  the  tenns  set  forth  in  Regulation  No.  6, 
for  damages  on  account  of  injury  or  death  of  such  member, 
payments  of  benefits  from  the  relief  fimd,  on  accoimt  of 
the  same,  shall  not  be  made,  imtil  such  claim  shall  be 
withdrawn  or  suit  discontinued.  Any  compromise  of 
such  claim  or  suit,  or  judgment  in  such  suit,  shall  preclude 
any  claim  upon  the  Relief  Fund  for  benefits  on  accoimt 
of  such  injury  or  death,  and  the  acceptance  of  benefits 
from  the  Relief  Fund  by  a  member  or  his  beneficiary  or 
beneficiaries,  on  accoimt  of  injury  or  death,  shall  operate 
as  a  release  and  satisfaction  of  all  claims  against  the  Com- 
pany and  any  and  all  of  the  corporations  associated  there- 
with in  the  administration  of  their  Relief  Department, 
for  damages  arising  from  such  injury  or  death." 

The  appellant  claims  that  the  action  of  trespass  brought 
by  the  widow  against  the  defendant  for  damages  sustained 
by  the  death  of  her  husband  was  not  brought  as  his  legal 
representative  and  that  the  judgment  of  nonsuit  entered 
therein  was  not  such  a  judgment  as  is  contemplated  in 
this  fifty-eighth  regulation,  so  as  to  bar  her  claim  upon  the 
relief  fund  for  the  death  benefits  due  because  of  the  death 
of  her  husband.  As  we  understand  it,  the  widow  was  not 
the  administratrix  of  the  decedent.  She  brought  her  action 
under  the  Act  of  April  15, 1851,  P.  L.  669,  for  damages  by 
reason  of  his  death.  This  question  has  been  dealt  with 
and  practically  settled  in  Jack  v.  Penna.  R.  R.  Co.,  43  Pa. 
Superior  Ct.  337,  in  which  this  fifty-eighth  section  of  the 
rules  governing  the  relief  fund  was  considered  and  passed 
upon.  It  is  perhaps  true  that  ordinarily  the  phrase  '^egal 
representative"  refers  to  the  administrators  or  executors 
of  a  decedent,  but  the  term  is  not  confined  exclusively  to 
such  representatives.  In  the  case  under  consideration, 
the  law  fixes  the  representative  of  the  decedent  as  the 
widow,  and,  inasmuch  as  she  is  named  by  the  law  as  the 
representative  of  the  decedent,  she,  of  course,  is  for  that 
purpose  the  legal  representative. 

As  was  said  in  Hughes  v.  D.  &  H.  Canal  Co.,  176  Pa. 
254:  '' Plaintiff  had  no  claim  until  he  died,  and  then  the 
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foundation  of  her  claim  was  the  injury  to  him,  for  which 
he  might  have  sued  in  his  lifetime.  If  the  defendant  would 
not  have  been  liable  to  him  in  the  first  instance,  it  was 
not  made  liable  to  her  after  his  death.  We  are  not  aware 
of  any  case,  certainly  our  attention  has  not  been  called  to 
any,  in  which  a  widow  has  recovered  for  injuries  to  her 
husband  where  he  could  not  have  done  so  himself,  if  he 
had  siu^ved.  And,  on  principle,  it  is  perfectly  clear  that 
she  never  can  do  so,  for  the  original  right  of  action  is  in  him 
and  hers  is  but  the  succession  or  substitution  for  his,  where 
he  has  not  asserted  it  himself.  If  he  has  done  so,  his  action 
survives,  if  he  has  not,  then  by  virtue  of  the  statute  she 
brings  hers  in  its  place,  but  for  the  same  cause:  Birch  v. 
Pittsburg,  etc.,  Ry-  Co.,  165  Pa.  339." 

So  in  Hill  v.  Penna.  R.  R.  CJo.,  178  Pa.  223,  Mr.  Justice 
Green,  in  considering  the  eighteenth  and  nineteenth  sec- 
tions of  the  act  of  1851,  supra,  says:  "It  will  be  observed 
that  in  both  these  sections  the  ri^t  of  action  conferred  is 
for  the  death  of  the  party  injured.  The  eighteenth  section 
provides  for  the  case  of  a  party  injured  who  has  brought 
an  action  for  his  injury,  but  subsequently  dies,  and  directs 
that  in  such  case  the  action  shall  not  abate  by  reason  of 
the  death  but  shall  survive  to  his  personal  representatives. 
Section  19  provides  that,  if  no  action  has  been  brought 
for  the  injury  during  the  life  of  the  party  injured,  the 
widow,  or  if  there  is  no  widow,  the  personal  representatives 
may  maintain  an  action  and  recover  damages  for  the  death 
thus  occasioned.  Thus  both  classes  of  cases  are  provided 
for,  the  one,  where  an  action  was  brought  by  the  injm^ 
party  during  his  life  but  the  plaintiff  died  pending  the  ac- 
tion, and  the  other  where  no  action  had  been  brought  at  the 
time  of  the  death  of  the  party  injured.  While  it  is  very  true 
that  the  injured  party  could  in  no  circumstances  recover 
damages  for  his  own  death,  yet  it  is  equally  true  that  the 
course  of  action  provided  for  by  both  sections  is  death  re- 
sulting from  injuries.  The  act  did  not  undertake  to  give 
a  cause  of  action  to  the  party  injured  for  the  injuries  he 
had  sustained,  because  such  a  right  of  action  already 
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e3dsted,  independently  of  the  act.  Hence  it  cannot  be 
argued  that  the  intention  of  the  eighteenth  section  was  to 
^ve  one  right  of  action  to  the  party  injured  and  another 
and  independent  right  of  action  for  the  same  injmy  to 
his  widow.  The  cause  of  action  is  the  same  in  both  sec- 
tions, to  wit,  the  death  of  the  party,  the  only  di£ference 
being  that  the  eighteenth  section  provided  for  an  action 
already  pending,  that  it  should  not  abate  but  should  sur- 
vive to  the  personal  representative,  and  the  nineteenth 
section  provided  that,  in  case  no  action  had  been  brought 
before  the  death  of  the  party,  an  action  might  be  brought 
by  the  widow,  or  if  there  was  no  widow,  then  by  the  per- 
sonal representatives."  Whether  by  the  widow,  or,  in  the 
absence  of  such  a  party,  by  the  personal  representatives 
they  were  both  in  their  order  the  legal  representatives  of 
the  party,  because  their  status  was  fixed  by  law  and  that 
law  made  them  the  legal  representatives  of  the  party  for 
damages  for  the  death  of  whom  the  action  could  be 
brought. 

Was  the  judgment  of  nonsuit  a  judgment  in  the  case 
such  as  is  contemplated  in  the  fifty-eighth  section,  supra? 
We  think  it  was.  The  plaintiff  exhausted  her  legal  right 
in  the  presentation  of  her  case.  The  coiuli  held  that  pres- 
entation insufficient  for  her  recovery  and  entered  a  non- 
suit upon  which  judgment  was  entered.  This,  of  course, 
was  conclusive,  so  far  as  it  went.  It  carried  the  costs  and 
settled  the  question,  so  far  as  that  suit  was  concerned,  and 
was  a  final  judgment  therein.  True,  the  defendant  had 
a  right  to  bring  another  suit  and  was  not  precluded  from 
doing  so  by  the  judgment  of  nonsuit,  but,  so  far  as  the 
suit  then  pending  was  concerned,  the  judgment  of  nonsuit 
was  a  final  disposition  of  it,  and,  in  our  opinion,  clearly 
constituted  a  conclusive  judgment  in  the  case.  The  plain- 
tiff had  a  right  to  appeal,  of  course,  but  she  did  not  appeal, 
and,  as  the  coiui;  well  says  in  its  opinion  discharging  the 
motion  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense,  her  withdrawal  of  the  suit  and  discontinuance 
thereof  was  a  nullity,  because  there  was  nothing  to  with- 
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draw  and  nothing  to  discontinue.  The  case  had  been 
ultimately  disposed  of  by  a  conclusive  judgment,  and 
that  was  the  end  of  it,  so  far  as  that  suit  was  concerned. 

Prolonged  discussion  will  not  in  any  way  clarify  the 
judgment  of  the  coiui;,  as  expressed  in  its  opinion  upon 
the  motion  for  want  of  a  suflScient  affidavit  of  defense, 
nor  will  it  add  to  its  logical  conclusiveness.  We  are  clearly 
of  the  opinion  that  the  court  gave  the  proper  construction 
to  the  fifty-eighth  section  of  the  rules  of  the  relief  associa- 
tion and  that  being  so  the  sixty-fifth  section  becomes  im- 
important,  inasmuch  as  the  superintendent  and  the  advi- 
sory committee  on  appeal  held  that  the  judgment  in  the 
action  in  trespass  for  damages  for  the  death  of  the  plain- 
tiff's husband  was  conclusive  as  to  her  right  to  share  in  the 
relief  fimd  imder  her  husband's  membership  in  the  associa- 
tion. 

The  case  has  been  most  elaborately  argued  and  every 
phase  of  it  presented  for  our  consideration.  We  think, 
however,  that  the  question  is  fully  met  by  the  considera- 
tion of  the  fifty-eighth  section  and  the  conclusiveness  of  the 
judgment  entered  in  the  action  of  trespass  brought  by  the 
widow  for  the  death  of  her  husband. 

Judgment  afiirmed. 


Correll  v.  Mount  Jewett  Borough. 

Road  Iau>—Sidewalk9— Change  of  grade — Acts  of  April  S,  1861, 
P.  L.  320,  May  U,  1878,  P.  L.  129,  May  22, 188S,  P.  L.  39,  June  13, 
1874,  P.  L.  288,  and  May  26, 1891,  P.  L.  116. 

1.  Municipal  authorities  cannot  impose  upon  property  owners  the 
burden  of  grading  sidewalks  to  meet  substantial  changes  in  the  grade 
of  the  cartway.  . 

2.  A  petition  for  appointment  of  viewers  to  assess  damages  for  a 
change  of  grade  of  a  sidewalk  to  conform  to  street  level,  is  sufficient 
to  give  the  court  of  common  pleas  jurisdiction,  which  avers  that  the 
cartway  of  the  street  had  t)een  cut  away  and  lowered  gradually  from 
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time  to  time  within  the  past  six  yean,  and  that  in  order  to  make  the 
sidewalk  grade  conform  to  this  changed  grade  of  the  cartway,  it  was 
lowered  "over  two  feet  below  the  natural  and  ori^al  level  of  the 
ground  and  sidewalk,"  theretofore  in  conmion  use.  Such  a  proceeding 
is  properly  brought  under  the  Acts  of  May  24, 1878,  P.  L.  129. 

3.  The  Act  of  May  24, 1878,  P.  L.  129,  was  not  repealed  by  the  Act 
of  May  16, 1891,  P.  L.  75,  nor  supplanted  by  the  Act  of  May  22, 1883, 
P.  L.  39. 

4.  An  appeal  from  an  award  of  viewers  in  a  proceeding  under  the 
Act  of  May  24,  1878,  P.  L.  129,  must  be  taken  within  thirty  days  of 
the  filing  of  the  report  as  provided  by  the  Act  of  June  13, 1874,  P.  L.  283. 

Ai^ed  Oct.  26,  1911.  Appeal,  No.  94,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  McKean  Co.,  striking 
oflf  appeal  from  report  of  viewers  in  case  of  H.  J.  Correll  v. 
Moimt  Jewett  Borough.  Before  Rice,  P.  J.,  Henderson, 
MoBBisoN,  Orladt,  Head,  Beaveb  and  Pobteb,  JJ. 
Affirmed. 

Appeal  from  report  of  viewers.    Before  Bouton,  P.  J. 

From  the  record  it  appeared  that  the  proceeding  was 
under  the  Act  of  May  24, 1878,  P.  L.  129,  for  the  appoint- 
ment of  viewers  to  assess  damages  for  the  change  of  grade 
of  a  sidewalk. 

The  court  struck  off  the  appeal  because  it  was  not  taken 
within  thirty  days  from  the  filing  of  the  report. 

Error  assigned  was  the  order  of  the  court. 

Rvfus  B.  Stone,  for  appellant,  cited:  Chartiers  Boro.'s 
App.,  19  W.  N.  C.  46;  Greensburg  Boro.  v.  Young,  53  Pa. 
280;  Protestant  Orphan  Asylum's  App.,  Ill  Pa.  135; 
Steelton  Boro.  v.  Booser,  162  Pa.  630;  Philadelphia  v. 
Weaver,  14  Pa.  Superior  Ct.  293;  Philadelphia  v.  Ceme- 
tery Co.,  147  Pa.  170;  Brink  v.  Dunmore  Boro.,  174  Pa. 
395. 

No  printed  brief  for  appellee. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 
In  Steelton  Boro.  v.  Booser,  162  Pa.  630,  it  was  held 
that  the  '' grading"  referred  to  in  clause  5,  sec.  2,  of  the 
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Act  of  April  3,  1861,  P.  L.  320,  was  intended  to  cover  the 
"ordinary  leveling'*  which  is  almost  always  necessary  when 
a  lot  owner  is  required  by  a  borough  to  grade  and  pave  the 
sidewalk  in  front  of  his  premises.  Judge  McPhebson, 
whose  opinion  was  adopted  by  the  Supreme  Court,  said 
that  the  phrase  was  chosen  because  its  meaning  is  elastic 
and  seems  to  be  sufficiently  extensive;  further,  that  the 
subject  does  not  admit  of  precision  and,  as  often  happens, 
each  case  must  be  left  for  consideration  in  the  light  of  its 
own  facts.  When  the  later  remark,  that  "the  owner  must 
do  ordinary  leveling — a  foot  or  two,  perhaps  more,"  is 
read  in  connection  with  these  explanatory  remarks,  it 
becomes  apparent  that  the  court  did  not  intend  to  lay 
down  an  invariable  rule  that  an  excavation  of  two  feet 
is,  under  all  circumstances,  ordinary  leveling.  Here,  the 
petition  averred  that  the  cartway  of  the  street  had  been 
cut  away  and  lowered  gradually  from  time  to  time  within 
the  past  six  years,  and  that,  in  order  to  make  the  sidewalk 
grade  conform  to  this  changed  grade  of  the  cartway,  it 
was  lowered  "over  two  feet  below  the  natural  and  original 
level  of  the  ground  and  sidewalk"  theretofore  in  common 
use.  Following  the  doctrine  of  Steelton  Boro.  v.  Booser, 
we  held,  in  Phila.  v.  Weaver,  14  Pa.  Superior  Ct.  293, 
that  municipal  authorities  cannot  impose  upon  property 
owners  the  burden  of  grading  sidewalks  to  meet  substan- 
tial changes  in  the  grade  of  the  cartway.  Therefore,  it 
cannot  be  said,  in  this  case,  that  the  appellee  is  seeking 
to  recover  damages  for  that  which  it  was  his  duty  to  do. 
Prima  facie,  the  petition  was  sufficient  to  sustain  a  re- 
covery of  damages  for  change  of  grade,  if  the  evidence 
warranted  such  recovery.  Nor  do  we  think  the  appellee 
went  into  the  wrong  fonun  or  chose  the  wrong  remedy. 
Sec.  27  of  the  act  of  1851  is  referred  to  as  providing  for 
an  appeal  to  the  quarter  sessions  by  the  person  aggrieved 
in  consequence  of  any  ordinance,  regulation,  or  act  done 
or  purporting  to  be  done  in  virtue  of  the  act,  and  making 
the  determination  and  order  of  the  court  thereon  conclu- 
sive.   The  section  was  evidently  intended  to  give  the 
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court  of  quarter  sessions  certain  supervisory  jurisdiction 
over  the  action  of  council.  This  was  the  purpose  for  which 
the  section  was  invoked  in  Chartiers  Boro.'s  Appeal,  4 
Sadler,  464.  But  it  did  not  provide  specifically  an  ade- 
quate remedy  for  the  assessment  of  damages  caused  by 
change  of  grade.  This  remedy  was  given  by  the  Act  of 
May  24, 1878,  P.  L.  129,  and  we  cannot  agree  with  counsel 
for  the  appellant  in  his  contention  that  the  act  only  ap- 
plies to  a  change  of  grade  of  the  entire  width  of  the  street. 
It  might  well  be  that  the  change  of  the  grade  of  the  cart- 
way did  not  cause  damage  to  the  appellee's  property,  but 
that  the  subsequent  cutting  down  of  the  portion  set  apart 
for  the  sidewalk  did.  The  act  of  1878  is  broad  enough,  in 
terms  and  in  intent,  to  authorize  the  appointment  of 
viewers  to  assess  the  damages,  if  any  be  sustained  by  such 
a  change  of  grade.  This  act  was  not  repealed  by  the  Act 
of  May  16, 1891,  P.  L.  75:  Seaman  v.  Washington  Boro., 
172  Pa.  467;  Bowers  v.  Braddock  Boro.,  172  Pa.  596; 
Maxler  v.  Freeport  Boro.,  48  Pa.  Superior  Ct.  146.  See 
also  Klenke  v.  W.  Homestead  Boro.,  216  Pa.  476.  Nor 
was  it  supplanted  by  the  Act  of  May  22,  1883,  P.  L.  39, 
amending  sec.  27  of  the  act  of  1851.  We  conclude  that  the 
court  was  right  in  refusing  the  borough's  application  to 
set  aside  the  proceedings  and  strike  ofif  the  judgment 
entered  upon  the  report  of  viewers. 

The  right  of  appeal  from  the  assessment  of  damages 
in  such  cases  was  given  by  the  Act  of  June  13,  1874,  P.  L. 
283,  and,  by  that  act,  was  to  be  exercised  within  thirty 
days  from  the  ascertainment  of  the  damages  or  the  filing 
a  report  thereof  in  court,  and  not  afterwards.  As  the  pro- 
ceeding was  not  in  the  quarter  sessions,  the  Act  of  May  26, 
1891,  P.  L.  116,  does  not  apply.  Bowers  v.  Braddock 
Boro.,  which  we  have  cited  for  another  purpose,  also  de- 
cides that  the  appeal  must  be  filed  within  thirty  days 
from  the  filing  of  the  report.  This  was  not  done  in  the 
present  case,  and,  therefore,  the  court  was  right  in  striking 
off  the  borough's  appeal. 

The  order  is  aflSrmed. 
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Kline's  Estate. 

AtJuUtorg — Findinga  of  fad — Counsel  fees — CommisHonB — Execur 
tore  and  adminiatratora. 

1.  An  auditor's  findings  of  fact  based  upon  oral  and  documentary 
evidence  that  certain  coiinsel  fees  which  an  administrator  had  allowed 
to  be  taken  from  the  estate  were  excessive  will  not  be  reversed  by  the 
appellate  court  where  the  findings  were  confirmed  by  the  orphans' 
court  and  there  was  no  manifest  error. 

2.  Where  an  administrator  charges  himself  with  the  whole  amount 
of  a  fund  received  by  him  after  litigation,  and  takes  credit  for  the  fees 
retained  by  the  attorneys,  and  it  is  made  to  appear  that  such  fees  were 
excesnve,  he  will  be  liable  to  surcharge  for  the  excess,  especially  where 
it  is  shown  that  he  made  no  objection  to  the  fees  retained,  and  made 
no  investigation  as  to  their  appropriateness. 

3.  An  allowance  of  more  than  five  per  cent  conmiissions  to  an  ad- 
ministrator on  an  estate  of  S3,600  will  not  be  permitted  unless  there 
was  an  unusual  amount  of  labor. 

Ajgued  Oct.  26,  1911.  Appeal,  No.  120,  Oct.  T.,  1911, 
by  Arthur  B.  Bewley,  Administrator  of  William  B.  Tomp- 
kins, deceased,  who  was  administrator  of  the  Estate  of 
Martha  J.  Kline,  deceased,  from  decree  of  0.  C.  Blair 
Co.,  Dec.  T.,  1910,  No.  73,  dismissing  exceptions  to  ad- 
judication in  Estate  of  Martha  J.  Kline,  deceased.  Be- 
fore Rice,  P.  J.,  Henderson,  Morrison,  Orladt,  Head, 
Beaver  and  Porter,  JJ.    AflBrmed. 

Exceptions  to  report  of  Charles  Geesey,  Esq. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  diamisslng  exceptions  to  auditor^s 
report. 

James  Gay  Gordon,  with  him  J.  S.  Black,  Thomas  H. 
Greevy  and  E.  G.  Brotherlin,  for  appellant. — ^The  adminis- 
trator cannot  be  surcharged  with  money  which  never 
came  into  his  possession  imless  he  has  been  guilty  of  gross 
negligence:  Calhoun's  Est.,  6  Watts,  185;  Webb's  App., 
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165  Pa.  330;  Chambersburg  Saving  Fund  Assn.'s  App.,  76 
Pa.  203;  Schilskey's  Est.,  12  Pa.  Dist.  Rep.  181 ;  Hemphill's 
Est.,  19  Pa.  Dist.  Rep.  606. 

The  attorneys  had  a  lien  upon  the  fund  for  their  com- 
pensation and  had  a  right  to  retain  the  same  out  of  moneys 
collected:  Balsbaugh  v.  Frazer,  19  Pa.  95;  Seybert  v. 
Salem  Twp.,  22  Pa.  Superior  Ct.  459;  Quakertown  &  East- 
em  R.  R.  Co.  V.  Guarantors'  Liability  Ind.  Co.,  206  Pa. 
350. 

This  fimd  was  really  created  by  counsel:  Walters's  Est., 
19  Pa.  Dist.  Rep.  293. 

George  M.  Meyers  and  H.  A.  Davis,  with  them  Samuel  J. 
Houston  and  A.  V.  Dively,  for  appellees. — ^The  burden  is 
on  accoimtant  to  show  that  the  sum  paid  for  the  services 
and  advice  of  counsel  is  reasonably  necessary  and  proper, 
and  fully  warranted  by  the  natiu^  and  character  of  the 
professional  services  rendered:  Mutchmore's  Est.,  9  Pa. 
Dist.  Rep.  293;  Heflfner's  Est.,  134  Pa.  436;  McCann's 
Est.,  11  Pa.  Dist.  Rep.  244. 

Findings  of  fact  of  an  auditor  will  not  be  reversed,  ex- 
cept for  clear  error:  Hayes's  Est.,  23  Pa.  Superior  Ct.  570; 
Union  Traction  Co.  v.  Grubb,  24  Pa.  Superior  Ct.  345; 
Powel's  Est.,  208  Pa-  505;  Kern's  Est.,  18  Pa.  Superior 
a.  506. 

Opinion  bt  Rice,  P.  J.,  March  1, 1912: 

Martha  J.  Kline,  the  decedent,  filed  a  bill  in  equity,  in 
the  court  of  common  pleas  of  Blair  county,  against  John 
G.  Kline,  her  husband,  and  obtained  a  d2?:;ree  in  her  favor 
for  the  payment  of  $2,000,  together  with  interest  for  a 
period  of  years.  Some  years  later,  in  the  settlement  of 
the  estate  of  John  G.  Kline,  deceased,  in  York  coimty, 
an  amicable  arrangement  was  entered  into  whereby  there 
was  awarded  to  her  estate,  in  settlement  of  this  claim  and 
interest,  the  sum  of  $3,330.75.  After  some  delay  this 
was  paid  to  the  attorney  in  York  county  to  whom  the 
claim  had  been  sent.    He  deducted  for  the  legal  services 
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in  York  county,  $838.65,  and  remitted  to  the  attorney 
who  had  obtained  the  decree  in  Blair  county  and  who  had 
been  instrumental  in  having  him  employed  to  represent 
the  estate  of  Martha  J.  Kline  in  York  county,  one-half 
of  these  fees.  He  also  remitted  to  him,  as  attorney  for 
the  administrator  of  Martha  J.  Kline,  $2,408.65,  the 
balance  of  the  amount  collected.  The  latter  attorney 
deducted  from  that  sum  $1,000  for  the  services  rendered  by 
him  "in  establishing  the  decree  and  judgment  in  equity/' 
and  paid  the  balance,  $1,498.05,  to  the  administrator. 
In  his  account  filed  in  Blair  coimty  the  administrator 
charged  himself  with  $3,619.52,  in  which  was  included 
the  item,  ''amount  paid  at  York,  Pa.,  $3,330.75,"  and 
claimed  credit  for  the  two  items  above  alluded  to  ($838.65 
and  $1,000),  for  an  item  of  $300  as  compensation  for 
his  own  services,  and  for  another  item  of  $100  paid  his 
local  attorney  for  services  rendered  him  as  administrator. 
These  items,  aggregating  $2,238  for  attorneys'  fees  and 
administrator's  commissions,  consumed  sixty-one  per 
cent  of  the  entire  estate,  and,  taken  with  some  other  credit 
items  aggregating  $266.47,  left  for  distribution  $1,114.40. 
If  there  be  deducted  from  this  balance  the  further  sum  of 
$270,  the  costs  and  expenses  of  the  audit,  there  will  be 
left  for  distribution  to  the  children  of  Martha  J.  Kline 
the  sum  of  $844.40.  Such  result,  however  disappoint- 
ing it  might  be  to  them,  might  not,  of  itself,  compel,  nor 
even  justify,  the  conclusion  that  the  credits  claimed  by 
the  accountant  were  improper  or  excessive;  but  it  did 
invite  and  require  very  careful  scrutiny  of  them  by  the 
administrator  rpd  by  the  orphans'  court,  and  the  same 
duty  devolves  on  tins  court.  The  auditor  who  was  ap- 
pointed to  pass  upon  the  exceptions  to  the  account  and 
make  distribution,  reduced  the  first  mentioned  item  from 
$838.65  to  $300,  the  second  from  $1,000  to  $500,  and 
the  third  from  $300  to  $180,  that  being  five  per  cent  of 
$3,619.52,  the  entire  fund  for  which  the  accountant 
charged  himself.  All  of  the  other  credits  were  allowed, 
and  none  of  them  is  brought  in  question  on  this  appeal 
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by  the  administrator  from  the  decree  of  the  orphans' 
court  approving  and  confirming  absolutely  the  report 
of  the  auditor. 

As  to  the  first  mentioned  item,  the  auditor  found  that 
there  were  not  such  services  rendered  as  would  warrant 
the  payment  of  $838.65.  We  will  not  recite  the  evidence 
as  to  the  extent  and  character  of  the  services  for  which 
this  sum  was  charged.  It  is  enough  to  say  that  the  evi- 
dence as  to  that  matter,  taken  in  connection  with  the 
great  preponderance  of  opinion  evidence  given  by  mem- 
bers of  the  bar,  warranted  the  auditor's  finding  and  his 
reduction  of  the  credit  to  $300. 

As  to  the  second  item,  the  auditor  found  that  the  pre- 
ponderance of  the  testimony  showed  that  the  attorney 
intended  to  charge  only  $500  for  services  rendered  the 
decedent  in  her  lifetime.  This  finding  is  supported  by 
the  fact  that  after  the  decree  in  equity  the  attorney  filed 
in  that  case  an  assignment  to  himself  of  $500  ''of  the  sum 
of  money  adjudged  and  decreed.  ...  I  having  been 
attorney  for  the  said  Martha  J.  Kline  in  the  above  stated 
case,  said  sum  of  $500  being  the  amount  due  me  for  pro- 
fessional services  therein."  Further,  two  of  the  daughters 
of  the  decedent  testified  that  after  her  death  the  attorney 
said  to  them  ''that  he  was  to  get  $500  if  he  obtained  a 
judgment;  he  didn't  mention  how  much  the  judgment 
was  to  be."  Still  further,  the  attorney  for  the  defendant 
in  the  equity  suit  testified,  in  substance,  that  at  the  ter- 
mination of  that  suit  he  and  the  attorney  for  the  plaintiff 
decided,  upon  consultation,  that  a  fee  of  $500  for  each 
would  be  fair  and  reasonable.  The  executor  of  the  estate 
of  John  G.  Kline  also  testified  that  the  attorney  told  him, 
during  the  negotiations  in  settlement  of  that  estate,  that 
he  was  going  to  charge  $500  for  the  equity  suit.  The 
attorney  admits  that  he  told  Martha  J.  Kline  that  he  was 
going  to  charge  her  $500  for  his  services,  but  testified 
that  she  said,  in  reply,  "It  was  satisfactory  if  he  would 
charge  her  one-half."  Passing  the  objection  to  the  com- 
petency of  the  witness  to  testify  as  to  a  contract  between 
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Iiitn  and  the  decedent,  the  objection  remams  that  this 
testimony  did  not  establish  a  contract  to  pay  him  one- 
half  of  the  sum  recovered,  nor  overthrow  the  efifect  of  his 
own  act  in  fixing  his  fee  at  $500.  As  bearing  upon  the 
question  of  the  attorney's  good  faith,  it  is  due  to  him  to 
call  attention  to  his  testimony  to  the  effect  that  he  origi- 
nally fixed  the  fee  at  $500,  without  examining  the  decree 
carefully,  thus  overlooking  the  fact  that  it  carried  interest 
on  the  $2,000  for  a  considerable  period.  He  says:  "I  never 
knew  that  instead  of  recovering  $2,000  I  had  got  $3,900. 
Judge  Bell  had  dated  the  interest  back  thirteen  years 
and  therefore  when  I  collected  the  claim  I  made  my 
fee  $1,000,  which  I  think  is  reasonable."  We  have  given 
due  consideration  to  this  testimony,  but  we  think  it  in- 
sufficient, in  view  of  the  meagemess  of  the  testimony 
as  to  the  services  rendered  in  obtaining  the  decree,  to 
overcome  the  presimiption  that  the  fee  originally  fixed 
by  the  attorney  was  conmiensurate  to  those  services. 

With  regard  to  the  third  item,  the  auditor  reported: 
*'The  main  portion  of  this  estate  is  derived  from  one  item, 
namely,  the  amount  received  by  the  administrator  from 
the  settlement  of  the  John  G.  Kline  estate  in  York  county. 
The  items  of  credit  are  the  usual  ones  in  any  ordinary 
account,  and  there  is  no  service  which  would  warrant 
the  administrator  in  charging  more  than  what  might  be 
termed  the  regular  or  fixed  fees  in  a  personal  estate,  to 
wit,  five  per  centum.  The  auditor  therefore  feels  it  his 
duty  to  say  that  $180  would  have  been  a  correct,  reason- 
able and  proper  fee  for  the  administrator  in  this  accoimt; 
and  he  therefore  surcharges  the  administrator  with  the 
sum  of  $120."  After  an  examination  of  the  account  and 
the  evidence,  we  are  unable  to  say  this  conclusion  was 
incorrect.  In  Wistar's  Estate,  192  Pa.  289,  there  will  be 
found  collected  in  the  brief  of  appellee's  coimsel  a  large 
number  of  cases  relating  to  commissions  of  accountants, 
and  a  review  of  these  and  other  cases  will  show,  as  Jus- 
tice Mitchell  said,  that  there  is  no  set  rule  as  to  percent- 
age on  the  estate.    ^'The  rule  is  for  compensation  for 
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the  amount  and  character  of  the  labor."  Undoubtedly, 
cases  have  arisen,  and  wiU  arise,  where,  comparing  the 
smallness  of  the  estate  with  the  amount  and  character 
of  the  labor,  five  per  cent  would  be  inadequate  compen- 
sation. But  it  is  safe  to  say  with  regard  to  an  estate 
of  this  size,  as  was  said  in  Tustin's  Account,  176  Pa.  382, 
that  '^the  circumstances  that  will  justify  an  allowance 
in  excess  of  5  per  centum  must  be  such  as  i^ow  an  unusual 
amount  of  labor."  No  such  circumstances  are  shown 
in  this  case. 

With  r^^ard  to  all  these  items  it  is  to  be  observed  that 
the  auditor,  having  all  the  facts  and  circumstances  be- 
fore him,  fixed  what  he  deemed  fair  compensation  for  the 
attorneys  and  the  accountant,  and  that  the  court,  upon 
review  of  his  findings,  approved  them.  These  findings 
involved  the  determination  of  questions  of  fact  depending 
upon  both  oral  and  documentary  evidence;  and  the  rule 
ia  well  settled  that,  in  such  cases,  the  findings  wiU  not 
be  overruled  on  appeal,  except  for  manifest  error.  We 
are  unable  to  conclude  that  there  was  such  error. 

But  it  is  argued  that,  although  the  findings  of  fact  rela- 
tive to  the  attorneys'  fees  would  not  be  overturned  if  the 
issue  were  between  the  attorneys  and  the  administrator, 
yet,  in  determining  whether  the  administrator  should  be 
surcharged  with  the  excess  of  fees  retained  by  them,  the 
principle  should  be  observed  that  an  administrator  is  not 
liable  beyond  what  he  actually  receives,  unless  in  case 
of  gross  negligence;  and  that  when  he  acts  as  others  do 
with  their  own  goods  and  with  good  faith,  and  is  not  guilty 
of  gross  negligence,  he  is  not  liable.  We  have  not  over- 
looked this  principle,  nor  do  we  find  any  evidence  in  the 
case  reflecting  on  the  administrator's  honesty.  But  it 
is  to  be  noticed  that  he  charged  himself  with  the  whole 
amount  and  took  credit  for  the  fees  retained  by  the  at- 
torneys, as  if  he  had  actually  paid  them.  In  view  of  the 
way  in  which  he  has  stated  his  account,  we  cannot  see 
that  the  case  is  different  from  what  it  would  be  if  he  had 
actually  received  the  whole  amount  and  then  paid  the 
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fees.  He  presents  the  case  in  that  way,  and  there  is 
nothing  to  require  us  to  look  at  it  di£Ferently.  For  it  is 
to  be  observed  further,  that  there  is  no  evidence  whatever 
that  he  made  any  objection  to  the  retention  of  these 
fees,  or,  indeed,  that  he  made  any  investigation  as  to  their 
appropriateness.  When  we  consider  the  gross  discrep- 
ancy between  the  amount  which  he  permitted  to  be  re- 
tained and  the  amount  which  the  auditor  and  court 
have  found  to  be  reasonable  and  adequate,  it  is  difficult 
to  avoid  the  conclusion  that  he  did  not  exercise  ordinary 
care  and  diligence.  Indeed,  we  have  no  hesitation  in 
sajring  that,  in  view  of  all  of  the  facts  and  circumstances 
involved  in  the  findings  of  the  auditor  and  court,  the  ad- 
ministrator was  guilty  of  that  degree  of  negligence  which 
fully  warranted  the  decree  made. 

A  motion  was  made  to  quash  the  appeal  because  of  the 
defectiveness  of  the  assignments  of  error.  We,  however, 
permitted  amended  assignments  of  error  to  be  filed  at 
bar,  and  have  considered  the  case  upon  the  merits  as 
thereby  presented;  and  now  formally  overrule  the  motion 
to  quash. 

All  of  the  assignments  of  error  are  overruled,  and  the 
decree  is  affirmed  at  the  costs  of  the  appellant. 


Buck  V.  Mutual  Building  &  Loan  Association  of 
Altoona,  Appellant. 

Interest — Payment — Sale  of  real  estate — Contract. 

1.  Where  an  article  of  agreement  for  the  purchase  of  real  estate 
provides  for  the  payment  of  a  certain  amount  upon  the  signing  of 
the  agreement,  and  that  the  balance  shall  be  paid  with  mterest  at  the 
rate  of  Sll.OO  per  month  thereafter,  the  monthly  payment  of  Sll.OO 
is  to  be  applied  first  to  the  payment  of  the  interest  due,  and  the  balance 
to  be  applied  to  the  payment  of  the  principal. 

2.  Where  money  is  paid  generally  upon  a  debt  the  rule  is  to  apply 
it  first  to  the  interest,  if  any,  in  arrears,  and  then  to  the  extinguish- 
ment of  the  principal. 
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Argued  Oct,  26, 1911.  Appeal,  No.  130,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Blair  Co.,  Oct. 
Tenn,  1910,  No.  107,  for  plaintiff  on  case  stated  in  suit  of 
Mrs.  F.  J.  Buck,  Administratrix  of  F.  J.  Buck,  deceased,  v. 
Mutual  Building  and  Loan  Association  of  Altoona.  Be* 
fore  Rice,  P.  J.,  Henderson,  Morrison,  Orladt,  Head, 
Beaver  and  Porter,  JJ.    Reversed. 

Case  stated  to  determine  liability  on  an  article  of  agree- 
ment.   Before  Baldriqe,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  entering  judgment  for  plaintifif  for 
$115.97  on  case  stated. 

J.  F.  SuUivarif  with  him  Charles  Oeesey,  for  appellant. — 
While  it  has  been  held  that  compound  interest  as  a  com- 
pensation merely  for  the  detention  of  money  cannot  be 
allowed  in  Pennsylvania,  yet  if  there  be  a  special  agree- 
ment to  so  pay,  and  in  such  form  as  is  valid,  it  may  be 
recovered:  Phila.  &  Reading  R.  R.  Co.  v.  Smith,  105  Pa. 
195;  Stokely  v.  Thompson,  34  Pa.  210;  Wilson  v.  Wilson, 
16  W.  N.  C.  439. 

The  application  of  payments  was  not  properly  followed: 
Spires  v.  Hamot,  8  W.  &  S.  17;  Bower  v.  Walker,  220  Pa. 
294;  HoweU's  Est.,  13  W.  N.  C.  15;  Moore  v.  Kiff,  78  Pa. 
96. 

E.  H.  Flick^  for  appellee. 

Opinion  by  Henderson,  J.,  March  1, 1912: 
This  cause  was  heard  on  a  case  stated  from  which  it 
appears  that  the  defendant  sold  to  the  husband  of  the 
plaintiff  on  March  25,  1897,  by  article  of  agreement  a 
piece  of  land  in  Clearfield  county,  the  price  of  which  was 
$1,200.  The  payment  of  the  purchase  money  was  pro- 
vided for  in  the  contract  as  follows:  ''One  hundred  and 
fifty  ($150.00)  dollars  cash  upon  the  signing  of  this  agree- 
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ment,  the  receipt  of  which  is  hereby  acknowledged,  and 
the  balance,  with  interest,  payable  at  the  rate  of  eleven 
dollars  each  and  every  month  hereafter,  the  first  payment 
to  be  made  on  the  25th  day  of  Apnl  a.  d.  1897,  and 
subsequent  pajrments  monthly  thereafter  on  said  date, 
with  permission,  if  party  so  desires,  to  enlarge  said  pay- 
ments, or  pay  the  entire  balance  due  at  any  time."  Pay- 
ments were  made  on  the  contract  until  November  30, 1909, 
at  which  time  a  payment  of  $437.1 1  was  made  and  a  settle- 
ment demanded.  The  defendant  thereupon  rendered  a 
statement  containing  a  computation  of  interest  which 
showed  a  balance  of  $95.65  still  due  on  the  contract. 
The  plaintiff  contending  that  interest  should  be  computed 
on  the  whole  of  the  unpaid  purchase  money  from  the  date 
of  the  contract  to  the  date  of  the  last  payment  and  that 
interest  on  all  payments  from  their  respective  dates  to  the 
same  time  should  be  computed  and  added  to  the  pay- 
ments, claimed  an  over  pajrment  of  $115.97  and  this  ac- 
tion was  brought  for  the  recovery  of  that  amount.  The 
only  question,  therefore,  is,  how  should  the  interest  on  the 
debt  be  computed?  The  rule  in  this  state  is  in  harmony 
with  that  prevailing  generally  throughout  the  country 
that  a  partial  payment  on  a  contract  bearing  interest  is  to 
be  applied  to  the  interest  in  the  first  place  and  in  the  second 
place  to  the  principal.  In  this  way  the  interest  on  the 
principal  is  settled  as  it  accrues  periodically  and  the  prin- 
cipal is  diminished  by  the  excess  of  the  payment  over  the 
amount  of  interest  due.  This  has  been  the  rule  of  com- 
putation in  this  state  since  Penrose  v.  Hart,  1  Dallas, 
378,  and  is  said  in  Spires  v.  Hamot,  8  W.  &  S.  17,  to  be  in 
accordance  with  aU  the  English  decisions  since  Chase  v. 
Box,  2  Freem.  261,  decided  in  1702.  In  Moore  v.  Kiff, 
78  Pa.  96,  it  was  said:  "Where  money  is  paid  generally 
upon  a  debt  the  obvious  rule  is  to  apply  it  first  to  the 
interest,  if  any,  in  arrears  and  then  to  the  extinguishment 
of  the  principal."  This  is  recognized  as  a  general  rule 
in  Bower  v.  Walker,  220  Pa,  294.  The  same  method  is 
adopted  in  Illinois.    McFadden  v.  Fortier,  20  HI  509, 
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holds  the  rule  to  be  now  nearly  universal  that  in  casting 
interest  on  notes,  bonds,  etc.,  upon  which  partial  pay- 
ments have  been  made,  every  payment  is  to  be  first  applied 
to  keep  down  the  interest,  but  the  interest  is  never  allowed 
to  form  a  part  of  the  principal  so  as  to  carry  interest. 
Dean  v.  Williams,  17  Mass.  417;  Stoughton  v.  L]mch, 
2  Johnson's  Chancery  Reports,  209;  Drew  v.  Towle,  30  N. 
H.  531,  and  Hopper  v.  Williams,  95  Md.  734,  are  to  the 
same  effect.  This  is  also  the  rule  as  expressed  in  Roberts' 
Appeal,  92  Pa.  407,  on  which  the  learned  judge  of  the  court 
below  relied  in  entering  judgment  for  the  plaintiff.  It  was 
Uiere  said:  ''The  rule  as  to  partial  payments  is  well  set- 
tled, and  there  is  no  reason  why  it  should  not  be  applied 
to  tiiis  case.  According  to  that  rule  the  application  is  to 
be  made  first  to  the  interest  then  due,  and  the  balance 
to  the  reduction  of  the  principal."  The  part  of  the  opinion 
of  the  coiut  in  that  case  which  impressed  the  trial  judge 
was  this:  "It  must  be  admitted,  however,  that  the  law  is 
settled  that  imless  there  is  a  special  agreement  or  an  ao- 
coimt  stated  and  a  balance  struck  interest  upon  interest 
cannot  be  recovered.  This  is  the  undoubted  rule  as  be- 
tween debtor  and  creditor."  An  examination  of  the  case 
shows  the  bearing  of  that  remark.  The  claim  was  to 
recover  interest  due  the  legal  representative  of  the  Alex- 
ander estate  on  an  indebtedness  which  Roberts  owed 
interest  on  which  he  declined  to  pay,  he  alleging  that  he 
was  not  chai^eable  with  interest.  The  amount  demanded 
at  the  audit  was  interest  on  this  debt  and  interest  was 
claimed  on  the  interest.  The  auditor  awarded  payment 
of  the  amount  of  interest  due  but  refused  to  allow  interest 
thereon  for  the  reason  that  it  would  be  compounding  the 
interest.  The  comt  below  overruled  the  auditor  and  al- 
lowed interest  on  the  claim  for  interest  and  it  was  with 
reference  to  this  state  of  facts  that  the  language  referred 
to  was  used  by  Justice  Shakswood,  but  he  held  in  the 
same  connection  that  pajrment  by  Roberts  of  the  principal 
sum  was  a  partial  payment;  that  the  law  appUed  as  much 
of  the  first  payment  as  was  necessary  to  the  liquidation 
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of  the  interest  to  the  time  of  payment  and  that  the  im- 
paid  interest  was  still  standing  as  a  part  of  the  principal 
remaining  due  and  therefore  would  bear  interest.  The  case 
is  therefore  in  entire  harmony  with  the  decisions  in  Spires 
V.  Hamot  and  Moore  v.  Kiflf,  78  Pa.  96.  The  indebtedness 
out  of  which  this  controversy  arises  was  whoUy  due  from 
the  plaintifif  to  the  defendant.  The  defendant  did  not  owe 
anything  to  the  plaintiff  and  was  not  bound  to  pay  inter- 
est, therefore,  on  any  amount.  It  received  the  payments 
as  made  in  accordance  with  the  contract  and  applied 
them  as  the  law  directs.  There  is  no  authority,  therefore, 
for  the  appUcation  of  the  method  adopted  in  this  case  to 
the  computation  of  the  amoimt  due  on  the  contract.  It 
is  a  mistake  to  suppose  that  the  interest  in  such  a  com- 
putation is  compounded  in  a  legal  sense.  Interest  accrues 
from  day  to  day,  and  the  payment  of  it  at  stated  times  is 
not  a  compounding.  If  interest  were  added  to  the  prin- 
cipal and  then  interest  was  charged  on  the  aggregate 
amount  a  case  of  compounding  would  exist,  but  where  the 
money  paid  is  appUed  in  part  to  the  payment  of  interest 
due  up  to  that  time  the  computation  of  interest  is  all  the 
time  on  the  principal  and  not  on  added  interest. 

The  judgment  is  reversed  and  in  accordance  with  the 
stipulation  of  the  case  stated  judgment  is  now  entered  for 
the  defendant  for  the  sum  of  $95.65,  with  interest  from 
November  30,  1909,  with  costs. 


Chisolm  V.  Moore,  Appellant. 

Deed9—^<m8ideratum — Fraiuivient  conveyances — Rights  of  creditor — 
Deed  from  parent  to  child — Evidence — Burden  of  proof, 

1.  A  person  in  debt  cannot  convey  to  his  child  or  children  all  of  his 
property  without  an  adequate  consideration,  nor  so  dispose  of  it  as  to 
hinder  and  delay  creditors,  inasmuch  as  the  statute  of  13  Elis.  is 
aimed  not  only  at  conveyances  made  with  an  actual  intention  to 
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cheat,  but  against  such  as  hinder  and  delay  creditors  in  the  collection 
of  their  debts. 

2.  If  a  conveyance  is  made  without  any  consideration,  the  trans- 
action is  fraudulent  on  its  face,  and  no  evidence  is  necessary  to  show 
a  fraudulent  intent,  or  to  avoid  the  deed  as  to  existing  creditors. 
Where  a  valuable  consideration  exists  not  expressed  in  the  conveyance 
the  burden  is  on  the  grantee  to  show  that  it  is  of  such  character  as  to 
save  the  transaction  from  the  prohibition  of  the  statute. 

3.  Where  a  mother  makes  a  deed  of  all  her  real  estate  and  gives  all 
her  personal  property  to  her  two  sons  shortly  before  her  death,  such 
deed  will  be  set  aside,  at  the  instance  of  a  creditor  of  the  mother,  where 
there  is  no  evidence  of  a  consideration  passing  from  the  sons  to  the 
mother,  and  a  claim  that  they  had  agreed  to  pay  their  mother's  debts 
is  not  supported  by  any  testimony.  A  finding  of  fact  that  there  had 
beoi  such  an  agreement,  filed  two  months  after  the  final  decree  in  the 
equity  suit  setting  aside  the  decree,  is  too  late.  Even  if  there  had 
been  such  an  agreement  to  pay  debts  it  would  have  been  immaterial, 
inasmuch  as  the  conveyance  hindered  and  delayed  the  credit(Hr  in 
the  collecticm  of  his  claim. 

Argued  Oct.  26, 1911.  Appeal,  No.  57,  Oct.  T.,  1911,  by 
defendant,  from  decree  of  C.  P.  Huntingdon  Co.,  Feb.  T., 
1909,  No.  154,  on  bill  in  equity  in  case  of  H.  C.  Chisolm  v. 
W.  A.  Moore.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orladt,  Head,  Beaver  and  Porter,  JJ.  Affirmed. 

Bill  in  equity  to  set  aside  a  deed.    Before  Woods,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  entered  the  following  decree: 

And  now  November  10,  1910,  this  cause  came  on  to  be 
heard  at  the  regular  argument  court  and  was  argued  by 
co\msel.  Whereupon  it  is  considered,  adjudged  and  de- 
creed that  the  deed  from  Mary  Jane  Moore  to  W.  S.  Moore, 
dated  May  10,  1908,  recorded  in  Huntingdon  county, 
Pennsylvania,  December  14,  1908,  m  Deed  Book  ''K" 
No.  271,  conveying  all  that  certain  messuage  piece,  or 
parcel  of  groimd  situate  in  West  township,  said  county, 
being  two  lots  of  ground  with  a  two-story  brick  house 
thereon  in  the  village  of  Mooresville,  more  particularly 
described  and  referred  to  in  the  bill,  be  and  the  same  is 
hereby  declared  null  and  void  as  against  the  complain- 
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ant,  Dr.  H.  C.  Chisolm;  that  the  said  piece  or  parcel  of 
land  in  said  described  deed  be  and  the  same  is  hereby  made 
subject  to  the  payment  of  said  claim  to  the  amoxmt  of 
$201.76  with  interest  from  July  3, 1908;  that  the  injunction 
heretofore  issued  be  made  perpetual,  unless  the  defendant, 
W.  S.  Moore,  within  sixty  days  from  filing  of  this  dec^^e 
shall  pay  said  claim  with  interest  as  aforesaid;  together 
with  the  costs  of  these  proceedmgs;  and  in  case  payment 
shall  not  be  made  within  sixty  days,  that  the  said  house 
and  lot  or  lots  of  ground  be  sold  by  W.  S.  Moore,  adminis- 
trator, for  that  purpose;  the  proceeds  to  be  applied  first, 
to  the  payment  of  the  said  claim  with  interest,  and  then 
to  the  costs  of  this  proceedmg,  and  the  defendant,  W.  S. 
Moore,  is  further  directed  to  pay  the  costs  of  this  proceed- 
ing, imless  same  be  paid  from  the  said  sale. 

Error  assigned  was  the  decree  of  the  court. 

Thos.  F.  Bailey,  for  appellant — ^That  a  transaction  of 
this  sort  is  not  a  fraudulent  one  under  the  statute  of  13 
Elizabeth,  has  been  held  in  a  long  line  of  cases  in  Pennsyl- 
vania: Pattison  v.  Stewart,  6  W.  &  S.  72;  Shontz  v.  Brown, 
27  Pa.  123;  Stafford  v.  Stafford,  27  Pa.  144. 

Wm.  Wallace  Chisolm,  for  appellee. — ^If  the  consideration 
mentioned  in  the  deed  was  not  paid  at  the  time  the  deed 
was  delivered,  it  became  the  duty  of  the  defendant  to 
show  that  it  was  paid  afterwards;  that  it  was  a  full  price, 
and  that  it  was  agreed  upon  with  no  intent  either  to  hinder, 
delay  or  defraud  creditors:  Kaine  v.  Weigley,  22  Pa.  179; 
Livermore  v.  McNair,  34  N.  J.  Eq.  478;  Grieb  v.  Caraker, 
69  111.  App.  236;  Buell  v.  Rope,  6  N.  Y.  App.  Div.  113 
(39  N.  Y.  Supp.  475) ;  Clark  v.  Depew,  25  Pa.  509;  Thomp- 
son V.  Crane,  73  Fed.  Repr.  327. 

If  the  conveyance  made  by  Mrs.  Moore  to  her  son  is 
valid  then  the  property  is  placed  absolutely  beyond  reach 
of  her  creditor,  and  his  statutory  lien  upon  the  real  estate 
destroyed:  Hennon  v.  McClane,  88  Pa.  219;  Houseman  v. 
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Grossman,  177  Pa.  453;  Shakely  v.  Guthrie,  2  Pa.  Superior 
CL414. 

Opinion  by  Henderson,  J.,  March  1,  1912: 
The  deed  from  Mary  Jane  Moore  to  the  defendant,  her 
son,  appears  on  its  face  to  have  been  a  voluntary  convey- 
ance and  the  plaintiff  was  a  creditor  of  the  grantor  at  the 
time  of  the  conveyance.  The  land  described  in  the  deed 
was  ail  the  real  estate  owned  by  the  grantor  and  all  of  her 
personal  property  was  given  to  her  two  sons  at  about  the 
same  time.  It  is  a  well-established  principle  that  a  person 
in  debt  cannot  convey  to  his  child  or  children  all  of  his 
property  without  an  adequate  consideration  nor  so  dispose 
of  it  as  to  hinder  and  delay  creditors,  for  the  statute  of  13 
Eliz.  is  aimed  n9t  only  at  conveyances  made  with  an  actual 
intention  to  cheat  but  against  such  as  hinder  and  delay 
creditors  in  the  collection  of  their  debts.  If  a  conveyance 
is  made  without  any  consideration  the  transaction  is  fraud- 
ulent on  its  face  and  no  evidence  is  necessary  to  show  a 
fraudulent  intent  or  to  avoid  the  deed  as  to  existing  cred- 
itors. Where  a  valuable  consideration  exists  not  expressed 
in  the  conveyance  the  burden  is  on  the  grantee  to  show 
that  it  is  of  such  character  as  to  save  the  transaction  from 
the  prohibition  of  the  statute.  As  the  defendant's  title 
was  a  voluntary  conveyance  the  burden  was  cast  on  him 
to  show  that  he  paid  an  adequate  price  and  that  the 
transaction  was  without  intent  to  hinder,  delay  or  defraud 
creditors.  This  he  failed  to  do.  He  called  no  witness  to 
show  that  a  valuable  consideration  was  paid  for  the  prop- 
erty. If  any  evidence  was  presented  in  the  case  which  was 
competent  to  establish  the  character  of  the  transfer  it 
showed  that  Mrs.  Moore  gave  all  of  her  property  to  her 
two  sons  a  short  time  before  she  died  as  a  settlement  of  her 
estate.  This  under  all  the  authorities  would  leave  the 
real  estate  subject  to  the  payment  of  the  claim  of  any  cred- 
itor to  whom  Mrs.  Moore  was  indebted.  The  learned 
trial  judge  found  as  a  fact  that  the  deed  was  without  con- 
sidarstion  as  affecting  the  plaintiff  and  that  the  execution 
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of  the  deed  hindered  and  delayed  the  plaintiff  in  the  col- 
lection of  the  sum  justly  due  him.  These  findings  are  in 
harmony  with  the  presumptions  of  law  on  the  facts  and 
are  the  only  consistent  findings  from  the  evidence  in  the 
case.  It  is  said,  however,  by  the  appellant  that  the  testi- 
mony of  the  plaintiff  disclosed  the  fact  that  a  valuable 
consideration  for  the  grant  wias  a  verbal  agreement  of  the 
defendant  and  his  brother,  R.  B.  Moore,  that  they  would 
pay  the  debts  of  their  mother  and  the  finding  of  fact  by 
the  trial  judge  that  the  sons  assumed  the  payment  of  the 
plaintiff's  bill  at  the  time  the  deed  was  given  by  Mrs. 
Moore  is  relied  on  to  support  his  position.  This  finding 
of  fact  was  not  made,  however,  during  the  trial  of  the 
case  but  more  than  two  months  after  the  decree  was 
entered.  Whether  the  coimsel  for  the  plaintiff  had  notice 
that  it  was  filed  does  not  appear,  but  as  the  record  is  pre- 
sented the  request  for  the  finding  and  the  answer  thereto 
came  too  late.  Moreover,  the  answer  is  inconsistent  with 
the  answers  to  the  ninth,  tenth  and  sixteenth  requests 
for  findings  of  fact  made  by  the  plaintiff  and  is  imsupported 
by  competent  evidence.  The  sixteenth  request  for  finding 
of  fact  by  the  plaintiff  was  that  there  i»no  evidence  that 
W.  S.  Moore  or  R.  B.  Moore  agreed  or  bound  themselves 
to  pay  the  bill  due  the  plaintiff  or  any  part  thereof  and  the 
court  so  found.  This  was  in  strict  accord  with  the  testi- 
mony in  the  case.  The  only  evidence  on  the  subject  was 
that  of  Emma  D.  Myton  and  Mrs.  George  W.  Myton  who 
were  witnesses  called  by  the  plaintiff.  The  first  named 
stated  that  she  was  not  present  when  the  deed  was  signed; 
that  she  did  not  see  the  transfer  of  the  property — ^the  deed. 
This  question  was  asked  her  on  cross-examination: 

'^Q.  What  was  your  aunt's  understanding  and  direc- 
tion as  to  the  payment  of  any  debts  that  might  be  due  by 
her  or  her  estate  after  her  death?  A.  W.  S.  Moore  was  to 
pay  her  funeral  expenses  and  place  a  marker  on  her  grave, 
and  they  were  to  divide  the  doctor's  bill  between  them. 
Q.  W.  S.  Moore  and  R.  B.  Moore?  A.  They  were  each 
to  pay.    Q.  That  was  part  of  the  consideration  for  the 
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exchange  for  this  transfer  of  this  property?  A.  I  think  so, 


As  there  was  no  suggestion  in  this  testimony  that  either 
of  the  sons  named  ever  promised  to  pay  plaintiff's  debt  or 
any  other  debt  in  the  presence  of  the  witness  and  particu- 
larly no  promise  to  the  mother  at  the  time  the  deed  was 
delivered  to  that  effect  it  cannot  be  seriously  contended 
that  any  consideration  in  the  form  of  a  promise  to  pay 
debts  appears  in  this  testimony.  The  testimony  of  the 
second  witness  is  of  less  consequence.  This  witness  was 
not  present  at  the  time  the  deed  waa  delivered  and  of 
course  did  not  know  what  took  place  at  that  time.  She 
says  she  knows  there  was  an  understanding  that  the  two 
sons  were  to  pay  the  doctor's  bill  but  when  or  how  made 
or  what  the  inducement  was  for  such  an  understanding 
she  does  not  state.  She  does  not  say  that  the  defendant 
or  R.  B.  Moore  or  any  other  person  ever  told  her  that  the 
sons  would  pay  "a  proper  and  reasonable  doctor  bill." 
The  witness  doubtless  heard  some  conversation  in  the 
family  about  the  settlement  of  the  estate  of  her  sister, 
whose  death  was  imminent,,  but  she  does  not  testify  to 
anjrthing  which  was  competent  evidence  to  charge  either 
of  the  sons  with  liability  for  their  mother's  debts.  The 
following  question  and  answer  throw  light  on  the  extent 
of  the  knowledge  of  the  witness :  "  Q.  State  whether  she  in- 
structed that  her  just  debts  be  paid.  A.  I  suppose  she  did. 
That  would  be  very  natural."  But  even  if  there  had  been 
this  verbal  agreement  to  pay  debts  the  court  was  justified 
in  finding  that  the  conveyance  hindered  and  delayed  the 
creditor  in  the  collection  of  his  claim.  Instead  of  a  resort 
to  the  property  of  the  debtor  through  his  lien  in  the  or- 
phans' comrt  he  was  remitted  to  an  action  at  law  against 
the  sons  of  the  decedent  and  to  proof  not  only  of  the  ex- 
istence of  his  claim  but  of  the  contract  of  the  sons  to  pay 
their  mother's,  debts  of  which  contract  no  evidence  has 
thus  far  been  shown  to  exist.  This  is  a  method  of  hinder- 
ing and  delaying  considered  in  Dnmi  v.  Painter,  27  Pa. 
148. 
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This  bill  was  evidently  drawn  with  Fowler's  Appeal, 
87  Pa.  449,  and  Houseman  v.  Grossman  et  al.,  177  Pa.  453, 
in  view  and  is  supported  by  these  cases.  The  decree  en- 
tered is  in  consonance  with  all  of  the  competent  evidence 
and  the  legal  principles  announced  in  the  cases  referred  to. 

The  assignments  of  error  are  overruled  and  the  decree 
is  affirmed. 


Counciknan  v.  Galeton  Borough,  Appellant. 

Negligence — Borough— Sidewalk — ConJtnbviory  negligence — Caee  for 
jury. 

In  an  action  against  a  borough  to  recover  damages  for  personal 
injuries  caused  by  stepping  off  a  sidewalk  at  a  point  where  it  was 
about  two  feet  above  the  ground  and  unprotected  by  a  guard  rail, 
the  question  of  plaintiff's  contributory  negligence  is  for  the  jury  where 
the  evidence  shows  that  the  night  was  dark,  that  the  plaintiff  was 
unfamiliar  with  the  place  of  the  accident,  and  that  he  walked  slowly  and 
with  caution,  although  he  had  a  feeling  that  something  might  happen. 

Argued  Oct.  27,  1911.  Appeal,  No.  187,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Potter  Co.,  Dec.  T., 
1908,  No.  11,  on  verdict  for  plaintiflf  in  case  of  Frwik  D. 
Councilman  v.  Galeton  Borough.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    AflSrmed. 

Trespass  to  recover  damages  for  personal  injiuries.  Be- 
fore Ormerod,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Coiul;. 

Verdict  and  judgment  for  plaintiff  for  $1,160.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  answer  to  defendant's  tenth 
point,  quoted  in  opinion  of  Superior  Court,  and  (2)  refusal 
of  binding  instructions  for  defendant. 

W.  F.  DuBois,  with  him  C.  R.  Richrrumd  and  F.  D. 
Acker y  for  appellant,  cited:  Dwyer  v.  Port  Allegheny 
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Boro.,  216  Pa.  22;  Boyle  v.  Mahanoy  City  Boro.,  187  Pa, 
1;  Decker  v.  East  Washington  Boro.,  21  Pa.  Superior  Ct. 
211;  Hentz  v.  Somerset  Boro.,  2  Pa.  Superior  Ct.  226; 
Easton  v.  Philadelphia,  26  Pa.  Superior  Ct.  617;  Crescent 
Twp.  V.  Anderson,  114  Pa.  643;  Robb  v.  Connellsville 
Boro.,  137  Pa.  42;  Snyder  v.  Penn  Twp.,  14  Pa.  Superior 
Ct.  146;  Scowden  v.  Erie  R.  R.  Co..  26  Pa.  Superior  Ct.  15; 
Raibroad  v.  Norton,  24  Pa.  465. 

W.  K.  Swetland,  with  him  Nelson  L.  Alien,  for  appellee, 
cited:  Clark  v.  Philadelphia,  46  Pa.  Superior  Ct.  253; 
Iseminger  v.  York  Haven  Water  &  Power  Co.,  206  Pa. 
591;  Merriman  v.  Phillipsburg  Boro.,  168  Pa.  78;  Altoona 
V.  Lotz,  114  Pa.  238;  Mussehnan  v.  Hatfield  Boro.,  202  Pa. 
489. 

Opinion  bt  Beaveb,  J.,  March  1, 1912: 

The  only  question  raised  in  this  case  is  that  of  the  con- 
tributory negligence  of  the  plaintiff.  Was  the  conduct  of 
the  plaintiff  of  such  a  character  that  the  court  could  say, 
as  matter  of  law,  that  it  constituted  contributory  negli- 
gence? 

The  alleged  error  of  the  court,  as  set  forth  in  the  two 
assignments  relied  upon  by  the  appellant,  was  the  failure 
to  direct  a  verdict  for  the  defendant,  and  the  answer 
to  its  tenth  point  for  charge,  the  point  and  the  answer 
being  as  follows:  ''10.  That,  under  the  evidence  of  the 
plaintiff,  wherein  he  testified  that  he  had  gone  over  the 
sidewalk  in  dayhght;  that  he  knew  the  walk  was  bad; 
that  he  knew  it  was  a  bad  place  and  was  very  careful  to 
watch  the  sidewalk;  that  he  had  a  peculiar  feeling  for 
three  or  four  steps  that  he  was  going  to  step  off  the  side- 
walk; that  he  did  not  attempt  to  get  on  the  roadway;  that 
lie  felt  that  something  was  going  to  happen,  the  plaintiff 
was  guilty  of  contributory  negligence  in  causing  the  ac- 
cident and,  therefore,  he  cannot  recover,  and  the  verdict 
of  the  jury  must  be  for  the  defendant."  Answer:  "We 
say  to  you,  in  answer  to  this  point  that,  if  at  the  time  of 
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the  accident,  you  find  the  plaintiff  knew  of  the  condition 
of  this  sidewalk,  or  of  the  conditions  whereby  he  might 
step  off  and  go  down  the  distance  there  was  from  the  top 
of  the  sidewalk  to  the  ground  below  on  the  lower  side, 
and  that  he  knew  he  was  in  danger  of  stepping  off  at  that 
time,  and  continued  on  in  the  way  he  was  going,  taking 
his  chances  on  stepping  off,  then  he  was  guilty  of  contribu- 
tory negligence  and  he  cannot  recover  in  this  case;  but, 
if  he  did  not  know  of  the  condition  of  the  sidewalk,  and 
he  did  not  expect  he  was  liable  to  step  off  of  the  edge  of 
this  walk,  then  he  would  not  be  guilty  of  contributory  neg- 
ligence and  he  could  recover  in  this  case.'* 

The  plaintiff  had  passed  over  the  sidewalk  in  question 
the  same  evening  prior  to  his  injiuy  and  was  returning 
to  his  hotel,  when  the  accident  occurred.  At  the  time  he 
passed  over  it,  on  his  way  to  his  destination,  however, 
it  was  dark,  or  sufficiently  dark  to  prevent  his  seeing  or 
taking  particular  notice  of  the  condition  of  the  walk  at 
the  place  at  which  he  was  hurt.  The  walk  was  in  good 
condition,  in  itself  considered,  but  on  the  one  side  was  the 
road  which  was  higher  than  the  walk  and  from  which 
mud  had  accmnulated,  and  on  the  lower  side  was  descend- 
ing ground  variously  testified  to  be  from  eighteen  inches 
to  thirty  inches  below  the  sidewalk.  There  was  no  guard 
rail  on  the  side  from  which  the  plaintiff  stepped  off,  caus- 
ing the  accident  from  which  he  suffered.  There  were 
lights  in  the  street,  but  they  were  over  400  feet  apart  and 
gave  no  sufficient  light  at  the  point  at  which  the  accident 
occurred  to  reveal  the  limits  of  the  sidewalk.  It  may  be 
that,  in  avoiding  the  mud  which  ran  from  the  road  upon 
the  sidewalk,  the  plaintiff  may  have  thought  that  he  was 
encroaching  upon  the  road  and  tiuned  a  little  too  much 
to  the  left,  so  that  he  stepped  off  the  other  side  of  the  side- 
walk which  was  at  that  point  only  f oudt  feet  and  six  inches 
wide.  He  testified,  however,  that  he  was  walking  with 
extreme  care  and  that  he  stopped  in  order  to  be  certain 
of  his  direction,  and,  although  he  felt  nervous  and  as  if 
something  were  about  to  happen,  that  he  was  at  the  same 
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time  very  careful.  Under  the  circumstances,  we  cannot 
see  how  the  court  could  have  said  to  the  jury  that  the 
plaintiff  was  guilty  of  contributory  negligence,  if  he  be- 
lieved, as  he  testified,  that  he  was  taking  unusual  care  and 
precaution.  Indeed  the  plaintiff's  point  seems  to  as- 
sume that  he  "was  very  careful  to  watch  the  sidewalk.'' 

There  is  no  allegation  on  the  part  of  the  appellant  that 
a  guard  rail  was  not  needed  at  that  point,  and  the  negli- 
gence of  the  borough,  therefore,  seems  to  be  conceded. 
Under  these  circumstances,  we  fail  to  see  that  this  was  a 
case  in  which  the  court  could,  as  a  matter  of  law,  direct 
the  jury  to  find  for  the  defendant,  because  of  the  con- 
tributory negligence  of  the  plaintiff,  which  could  be  so 
declared  as  a  question  of  law.  As  was  said  by  the  present 
chief  justice  in  Iseminger  v.  New  Haven  Water  &  Power 
Co.,  206  Pa.  591,  ''It  is  only  in  clear  cases  where  the  facts 
and  the  inferences  to  be  drawn  from  them  are  free  from 
doubt  that  the  court  is  warranted  in  saying  that  there 
was  contributory  negligence." 

So  in  Stock  v.  City  of  Allegheny,  213  Pa.  573,  and  in 
our  late  case  of  Clark  v.  Philadelphia,  46  Pa.  Superior  Ct. 
253,  our  Brother  Oeladt  said:  ''The  question  was  purely 
one  for  the  jury  under  the  authorities.  To  justify  the 
court  in  giving  binding  instructions  or  in  directing  a 
verdict  non  obstante  veredicto  the  controlling  facts  must 
be  established  beyond  doubt  and  the  conclusions  to  which 
they  lead  must  be  so  clear  and  unquestionable  that  they 
may  be  judicially  declared.  It  is  only  when  the  facts  and 
inferences  therefrom  are  undisputed  and  where  the  pre- 
cise measure  of  duty  is  determinate  that  the  question  is 
for  the  court:  Hedricks  v.  Schuylkill  Twp.,  16  Pa.  Su- 
perior Ct.  508;  Esher  v.  R.  R.  &  Mming  Co.,  28  Pa.  Su- 
perior Ct.  387;  Keile  v.  Kahn,  30  Pa.  Superior  Ct.  416; 
Giovanelli  v.  Erie  R.  R.  Co.,  228  Pa.  33;  ColUns  v.  Phila- 
delphia, 227  Pa.  121;  Rementer  v.  Philadelphia,  41  Pa. 
Superior  Ct.  354;  Sturtz  v.  D.,  L.  &  W.  R.  R.  Co.,  225  Pa. 
249." 

We  think  the  answer  to  the  defendant's  point,  by  reason 
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of  which  the  question  of  contributory  ne^gence  was  prac* 
tically  left  to  the  jury,  covered  the  case  as  fully  as  the 
defendant  had  a  right  to  ask,  in  view  of  the  evidence  of 
the  plaintiff,  as  contained  in  the  point  itself,  that  he  was 
walking  very  carefully. 

A  part  of  the  cross-examination  of  the  plaintiff  and  of 
his  redirect  examination  we  think  make  clear  the  fact 
that  the  case  was  for  the  jury  and  that  the  plaintiff  could 
not  have  been  charged  with  contributory  negligence  as  & 
matter  of  law.  He  said,  on  cross-examination:  "Q.  You 
realized,  did  you  not,  before  you  stepped  off  there  that 
you  were  in  a  dangerous  place?  A.  I  did  not  know  how 
dangerous  a  place  there  was.  Q.  You  realized  you  were  in 
a  dangerous  place,  did  you  not?  A.  No,  I  did  not  realize 
I  was  in  a  dangerous  place.  Q.  Did  you  have  any  peculiar 
feeling  just  before  you  stepped  off  the  walk?  A.  I  had  a 
feeling  for  three  or  f oudt  steps  that  I  was  going  to  step  off 
that  sidewalk.  Q.  Did  you  realize  you  were  going  to  step 
off  on  the  left-hand  side  of  the  sidewalk?  A.  I  did  not. 
Q.  You  kept  right  on  walking?  A.  Why  I  did,  but  I 
walked  very  cautious.  Q.  Did  you  stop?  A.  I  can't 
remember  whether  I  stopped  or  not.  Q.  You  are  a  person 
who  has  been  in  the  habit  of  smoking?  A.  Why,  yes, 
some.  Q.  Did  you  smoke  at  that  time?  A.  I  think  I 
did.  Q.  You  undoubtedly  had  matches  in  youDT  pocket 
at  that  time?  A.  I  do  not  know  whether  I  did  or  not. 
Q.  You  did  not  stop  to  feel  whether  you  had  any  matches 
or  not?  A.  I  do  not  think  I  did.  Q.  You  did  not  attempt 
to  get  into  the  roadway  off  from  the  sidewalk?  A.  No, 
sir.  Q.  Yet  you  say  you  took  three  or  four  steps  for- 
ward after  you  realized  that  you  were  going  to  step  off? 
A.  I  did  not  realize  that  I  was  going  to  step  off,  but  I  had 
a  funny  feeling  that  something  was  going  to  happen — ^I 
cannot  explain  it.  I  think  I  stopped,  and  then  went  on 
very  slow  watching  the  sidewalk.  Q.  How  far  had  you 
gone  slow  when  you  stepped  off?  A.  I  knew  the  sidewalk 
was  bad  along  there  and  I  was  going  very  carefully. 
Q.  You  had  known  that  for  some  time,  had  you  not? 
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A.  Why,  no.  It  was  dark  there  and  I  was  gohig  very  care- 
fully. I  did  not  know  how  bad  it  was;  I  knew  it  was  dark, 
and  that  there  was  a  bad  place  there,  and  I  was  being 
careful,  and  walked  very  slow  and  watched  the  sidewalk." 
And,  on  redirect  examination:  "Q.  I  understood  you  to 
say  you  had  been  over  this  street  sometimes  in  an  auto- 
mobile and  possibly  once  or  twice  afoot?  A.  When  I 
went  over  there,  I  usually  went  in  an  automobile.  I  don't 
know  how  many  times  I  walked  up  by  there.  Q.  As  you 
approached  this  place,  I  understood  you  to  say  that  you 
thought  you  could  see  the  walk?  A.  Yes,  sir.  Q.  And 
that  you  hesitated  and  then  that  you  saw  the  walk  and 
went  ahead?  A.  Yes,  sir.  Q.  Do  you  remember  of  cross- 
ing where  it  is  marked  driveway  on  the  map,  between 
Dr.  Bentley's  and  the  Low  residence?  Do  you  remember 
what  character  of  walk  there  was  there?  A.  There  was 
some  mud  on  that  cross  walk  there.  Q.  And  then  you 
say  you  proceeded  very  cautiously  two  or  three  steps, 
when  you  fell?    A.  I  did,  yes,  sir." 

We  think  that  this  and  other  similar  testimony  elicited 
from  the  plaintiff  upon  further  cross-examination,  with 
practically  nothing  to  contradict  it,  made  it  incumbent 
upon  the  court  to  leave  the  question  of  contributory  negli- 
gence to  the  jury,  and  the  manner  in  which  it  was  left, 
under  the  answer  to  the  defendant's  tenth  point,  of  which 
it  complains,  was  all  that  the  appellant  had  the  right  to 
ask. 

Judgment  affirmed. 
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Bond;  Appellant,  v.  Cole. 

Evidence — LeUer — Comment  on  letter — Trial. 

1.  A  trial  judge  cannot  be  convicted  of  error  in  refusing  counsel 
pennisBion  to  comment  on  a  letter,  where  it  appears  that  the  existence 
of  the  letter  was  developed  on  cross-examination,  that  counsel  had 
the  letter  in  his  own  possession  at  the  trial,  and  could  have  offered  it 
in  evidence  if  he  so  desired. 

Judgment— Opening  judgment — laatie  to  determine  validity  of  judg^ 
ment — Promissory  note — Alteration. 

2.  On  an  issue  to  determine  the  validity  of  a  judgment  entered  on 
a  judgment  note,  it  was  admitted  that  the  consideration  of  the  note 
was  in  part  payment  for  a  horse  that  was  bought  for  stock  purposes. 
The  defendant  testified  that  there  had  been  a  guarantee  in  writing 
that  the  horse  was  sound  for  stock  purposes  but  that  this  writing  had 
been  destroyed  in  a  fire  at  his  father's  store.  There  had  been  written 
into  the  note  the  following  words:  ''As  part  pas^ient  on  a  horse  that 
was  not  guaranteed."  It  was  testified  by  both  makers  that  these 
words  had  been  written  into  the  note  after  execution  and  delivery. 
The  note  was  dated  twelve  years  prior  to  the  entry  of  judgment  on  it. 
Held,  that  the  case  was  for  the  jury  and  that  a  verdict  and  judgment 
for  plaintiff  should  be  sustained. 

Argued  Oct.  27,  1911.  Appeal,  No.  188,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Clearfield  Co.,  Dec. 
Term,  1909,  No.  336,  on  verdict  for  plaintiff  in  case  of  J.  L. 
Bond  V.  C.  W.  Cole  and  W.  W.  Cole.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Aflarmed. 

Issue  to  determine  the  validity  of  a  judgment  entered 
on  a  judgment  note.  Before  A.  0.  Smith,  P.  J. 
At  the  trial  the  following  offer  was  made: 
Mr.  Pentz:  Counsel  for  plaintiff  at  this  time  in  argiiing 
question  to  the  jury  proposes  to  argue  on  the  testimony  of 
George  A.  Lukehart  who  was  a  witness  for  plaintiff,  and 
on  cross-examination  he  was  asked  if  he  had  any  letters 
and  stated  that  he  had  had  a  letter.  "  Q.  You  say  you  got 
both  those  notes  at  the  same  time?    A.  Yes,  Jim  brought 
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them  in  and  a  letter,  too.  Q.  Did  he  want  you  to  collect 
them  both?    A.  No,  sir." 

The  Court:  "You  say  he  brought  them  in  and  a  letter 
too?    A.  Yes,  a  letter  with  them." 

Mr.  Cole:  "Q.  A  letter  from  who?  A.  A  letter  from 
C.  M.  Cole.  Q.  Where  is  that  letter?  A.  I  don't  know. 
Q.  What  did  that  letter  have  in  it?  A.  It  stated  he  was 
pleased  with  the  horse.  Q.  What  was  the  date  of  it? 
A.  I  don't  remember  that.  It  was  along  about  the  time 
these  notes  were  made.  Q.  The  time  which  note  was 
made?  A.  Well,  there  isn't  very  much  difference  between 
the  dates  of  these  notes.  It  was  along  about  that  time. 
Q.  The  time  of  the  first  note  or  second  note?  A.  I  think 
it  was  between  when  the  first  note  was  made  and  second 
one  probably.  Q.  What  do  you  say  became  of  that  letter? 
A.  What  do  I  say  became  of  it?  Q.  Yes,  where  is  it? 
A.  I  think  I  tiuned  that  letter  over  to  Pentz  with  the  notes. 
I  think  I  tinned  it  over  to  him  with  the  notes."  After 
the  reading  of  the  testimony  of  George  A.  Lukehart  on 
cross-examination  with  reference  to  a  letter,  the  plaintiff's 
counsel  proposes  to  argue  that  fact  to  the  jmy,  stating 
what  the  witness  said  the  letter  showed  in  his  argument 
before  the  jury  in  arguing  the  facts. 

The  Court:  The  letter  being  brought  out  as  a  voluntary 
statement  by  witness,  and  the  cross-examination  of  coun- 
sel for  defendant  being  simply  to  show  where  the  letter  was, 
we  do  not  think  the  contents  can  be  argued  to  the  jury  by 
the  coimsel  and  so  rule.    Exception  noted  for  plaintiff.  [2] 

The  court  charged  in  part  as  follows: 

[That  this  guarantee  has  failed  and  that  the  horse  which 
he  bought  and  for  which  this  note  was  given  as  part  pay- 
ment, was  worthless  for  a  stock  horse  or  for  any  other 
purposes,  and  that  the  consideration  therefore  failed.  This 
would  be  a  good  defense  to  this  note  if  true,  and  it  is  for  the 
jury  to  ascertain  the  facts.  On  the  part  of  the  defendant 
it  is  allied  that  on  or  about  March  3,  1897,  C.  M.  Cole, 
one  of  the  defendants,  went  to  William  C.  Bond,  who  was 
Vol.  xux — 10 
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a  dealer  in  horses  at  Brockwayville,  and  looked  at  this 
horse,  which  was  in  a  dark  stable,  and  that  he  entered 
into  a  contract  there  to  purchase  this  horse  and  was  given 
a  written  guarantee  that  he  was  a  good  stock  horse.]  [3] 

[There  is  another  defense  in  this  case  which  is  offered 
and  which  will  be  for  your  consideration.  As  you  will 
notice,  there  is  written  in  this  note,  following  the  number 
of  dollars,  ''as  part  payment  on  a  horse  that  is  not  guar- 
anteed," and  it  is  alleged  on  part  of  both  of  these  defend- 
ants that  when  this  note  was  signed  by  them  on  March  31, 
1897,  it  did  not  have  those  words  on  it,  that  they  signed  it 
without  those  words.  The  law  is  that  if  a  note  is  changed, 
doctored  or  interfered  with  in  a  material  matter,  that 
defeats  the  right  of  recovery  for  any  part  of  that  note, 
and  if  this  note  was  changed  and  the  words  inserted,  ''as 
part  payment  for  a  horse  that  is  not  guaranteed,"  as 
alleged  by  these  two  defendants,  I  say  to  you  that  the 
plaintiff  cannot  recover  anything  in  this  case.  That,  as 
you  can  see,  is  a  material  part  of  this  note.  It  would  have 
a  tendency  to  prove  that  there  was  no  guarantee  and 
hence  is  material  to  the  note  in  every  way  and  if  you  find 
from  the  weight  of  testimony  in  this  case  that  is  true,  that 
this  note  is  not  as  it  was  originally  given,  has  been  tam- 
pered with  and  altered  to  the  extent  alleged,  then  this 
plaintiff  cannot  recover  in  any  amount  in  this  case.]  [4] 

Verdict  and  judgment  for  defendants.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  (2)  refusal  to  permit  counsel  to 
argue  as  to  the  letter  above;  (3,  4)  portions  of  charge  as 
above,  quoting  them. 

W.  C.  PerUz,  with  him  W.  L.  Calkins,  for  appellant. 

J.  Singleton  BeU,  with  him  A.  L.  Cole  and  L.  E.  Boyer, 
for  appellees. 

Opinion  bt  Orlady,  J.,  March  1,  1912: 
The  plaintiff  entered  judgment  on  a  note  dated  twelve 
years  prior  thereto,  and  issued  an  execution  thereon,  when 
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W.  W.  Cole,  one  of  the  defendants,  promptly  presented  his 
I)etition  to  the  court  below  and  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  opened. 

After  a  full  hearing  on  petition,  answer  and  proof,  the 
judgment  was  opened.  No  exception  was  taken  to  this 
action  of  the  court  and  the  case  was  tried  before  a  jury, 
the  defense  UDrged  to  it  being  that  there  had  been  a  material 
alteration  made  in  the  body  of  the  note  after  it  was  signed 
and  delivered.  The  consideration  of  the  note  was  in  part 
payment  for  a  horse  that  was  bought  for  stock  purposes, 
and  which  was  guaranteed  by  a  writing  of  the  owner  ''to 
be  a  sound  horse  for  stock  purposes."  This  written  guar- 
antee was  not  produced,  but  the  defendant  explained  its 
loss  in  having  been  destroyed  in  a  fire  of  his  father's  store, 
where  all  of  his  papers  had  been  kept,  and  the  failuDre  to 
produce  it  and  the  attendant  explanation  were  submitted 
to  the  jury.  This  guarantee  totally  failed,  as  the  horse 
was  thoroughly  worthless  for  all  purposes;  the  alleged 
alterations  were  in  the  following  words  written  into  the 
body  of  the  note,  "as  part  pajrment  on  a  horse  that  was 
not  guaranteed."  This  declaration  was  in  direct  conflict 
with  the  testimony  of  the  makers  as  well  as  the  admitted 
piupose  for  which  the  horse  was  bought. 

During  the  argument  to  the  jury  the  counsel  of  plaintiff 
was  not  permitted  to  conmient  on  a  part  of  the  testimony 
of  one  of  plaintiff's  witnesses  in  relation  to  a  letter  which 
had  been  given  to  the  witness  by  the  plaintiff  and  alleged 
to  have  been  written  by  one  of  the  defendants.  The  ex- 
istence of  the  letter  was  developed  on  cross-examination 
of  the  witness  for  the  purposes  of  showing  where  it  was 
at  the  time  of  the  trial.  It  was  not  offered  in  evidence 
and  its  contents  were  not  shown;  it  further  appeared  that 
it  had  been  deUvered  to  the  counsel  of  the  plaintiff.  If  he 
wanted  to  use  it  for  any  purpose  he  could  have  had  it 
properly  presented  in  evidence,  when  it  would  have  been 
a  subject  for  conmient  by  either  side,  and  the  court  rightly 
restricted  the  argument  to  the  facts  in  proof  before  the 
jury. 
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The  third  assignment  of  error  is  not  considered  for  the 
reason  that  it  does  not  represent  the  whole  of  the  court's 
expression  on  the  subject.  It  stops  at  a  seniicolon,  and 
when  read  with  the  balance  of  the  sentence  is  free  from 
error. 

The  fourth  assignment  is  open  to  the  same  objection, 
and  the  quotation  in  the  argument  of  appellant  of  a  part 
of  sec.  124,  of  the  negotiable  instruments  act  of  May  16, 
1901,  P.  L.  194,  while  purporting  to  be  complete,  is  but 
one  of  several  sections  relating  to  the  same  subject,  and 
sec.  125,  provides  that  any  change  or  addition  which  alters 
the  effect  of  the  instrument  in  any  respect,  is  along  with 
several  other  suggested  matters,  a  material  alteration. 

If  the  words  complained  of  in  this  case  were  placed  on 
the  note  after  execution  and  delivery,  it  is  manifest  that 
they  contradicted  the  alleged  guarantee  and  if  found  to  be 
so,  they  entirely  destroyed  the  consideration  of  the  note. 
The  verdict  did  not  depend  upon  the  testimony  of  one 
witness,  but  of  both  makers  of  the  note,  the  interlineation 
of  material  words,  as  well  as  the  unusual  length  of  time 
the  plaintiff  held  it  without  demand  for  payment.  Each 
one  of  the  defenses  was  vital  to  the  plaintiff's  case,  and 
the  disputed  facts  were  fully  and  clearly  submitted  to  the 
jmy  in  a  fair  and  adequate  charge. 

The  judgment  is  affirmed. 


Dixon  V.  Snyder  Township,  Appellant. 

Negligence — Totvnshipa — Steam  roUers — Repair  of  roads. 

1.  The  Act  of  June  30, 1885,  P.  L.  251,  entitled,  ''An  act  to  i^^te 
the  movement  of  machinery  propelled  by  steam  upon  the  public  roads 
and  highways  of  this  commonwealth/'  applies  to  township  authorities 
using  a  steam  roller  in  the  ordinary  construction  and  repair  of  the 
public  roads. 

2.  A  steam  roller  constantly  traveling  up  and  down  a. given  section 
of  a  highway  in  the  work  of  repairing  it,  is  in  every  way  within  the  sense 
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and  spirit  of  the  statute  as  fully  as  if  it  were  on  a  journey  from  one 
end  of  the  township  to  the  other;  and  the  township's  officers  and  serv- 
ants in  control  of  the  machine  are  bound  to  the  performance  of  those 
duties  in  such  cases  prescribed  by  the  statute. 

Practice,  C,  P. — Trial — Oversight  of  judge  as  to  an8u>ering  a  point — 
Duty  of  coimsel. 

3.  Where  a  judge  writes  answers  to  several  points  submitted  to  him, 
but  inadvertently  fails  to  read  one  of  the  points  and  its  answer  to  the 
jury,  it  is  the  duty  of  coimsel  to  call  t\^e  judge's  attention  to  the  over- 
sight, and  if  this  is  not  done,  the  judgment  will  not  be  reversed  because 
of  the  failure  of  the  judge  to  read  the  point  and  answer. 

Argued  Oct.  26,  1911.  Appeal,  No.  107,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Blair  Co.,  March 
Term,  1911,  No.  285,  on  verdict  for  plaintiff  in  case  of 
John  Dixon  v.  Snyder  Township.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  the  loss  of  a  horse  and 
injiuies  to  a  buggy  and  harness.    Before  Baldrige,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $206.  Defendant 
appealed. 

Errors  assigned  were  various  instructions,  and  in  not 
answering  one  of  the  several  points  which  the  defendant 
submitted. 

W.  L.  Pascoe,  of  Stevens  &  Pascoe  and  J.  Banks  Kurtz, 
for  appellant. — Irrespective  of  the  statute,  there  can  be 
no  question  that  the  township  authorities  were  not  only 
authorized,  but  legally  compellable  to  keep  the  roads  in 
good  order  and  repair;  that  the  steam  roller  they  were  us- 
ing was  "a  necessary  means  to  a  lawful  end — a  means 
essential  to  the  performance  of  a  duty  imposed  by  law;*' 
and  that,  in  the  absence  of  negligence  in  its  management — 
which  was  not  attempted  to  be  established — ^the  township 
is  not  liable  for  damages  occasioned  by  a  horse  becoming 
frightened  at  it:  Keeley  v.  Shanley,  140  Pa.  213;  Dist.  erf 
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Columbia  v.  Moulton,  182  U.  S.  676  (21  Sup.  Ct.  Repr. 
840);  Spaxr  v.  St.  Louis,  4  Mo.  App.  573,  Appx.;  Mc- 
Mulkin  V.  Chicago,  92  111.  App.  331;  Lane  v.  Lewiston,  91 
Me.  292  (39  Atl.  Repr.  999);  Elam  v.  Mt.  Sterling,  20 
L.  R.  A.  (N.  S.)  512  (117  S.  W.  Repr.  250). 

It  is  submitted,  therefore,  that  when  the  act  of  1885  was 
enacted,  steam  rollers  for  making  roads  were  imknown 
and  unused;  that  the  legislature  did  not  anticipate  their 
future  use  by  municipal  authorities  for  building  and  re- 
pairing roads;  and  therefore  could  not  have  intended  the 
provisions  of  the  statute  to  be  extended,  by  implication,  to 
such  authorities,  who,  without  negligence,  might  there- 
after employ  such  machinery  in  repairing  the  roads,  they 
were  legally  boimd  to  keep  in  order:  Clulow  v.  McClel- 
land, 151  Pa.  583;  Coulter  v.  Pme  Twp.,  164  Pa.  543;  Com. 
V.  Allen,  148  Pa.  358. 

The  extension  of  an  enactment  by  implication  is  con- 
fined to  its  strictly  necessary  incidents,  or  logical  conse- 
quences. 

J.  D.  Hicks,  with  him  E.  A.  Henderson  and  A.  V.  Dively, 
for  appellee. 

Opinion  by  Head,  J.,  March  1, 1912: 

The  first  and  chief  question  involved  in  this  appeal  is 
whether  or  not  the  Act  of  June  30,  1885,  P.  L.  251,  applies 
to  township  authorities  using  a  steam  roller  in  the  ordinary 
construction  and  repair  of  the  public  roads.  If  it  does  not, 
it  must  be  because  the  language  of  the  statute  is  not  suffi- 
ciently broad  to  include  such  municipal  authorities;  or 
because,  if  first  included  in  the  general  language  of  the 
enacting  portion  of  the  statute,  they  are  later  excluded  by 
some  clause  or  proviso  exempting  persons  or  classes  who 
would  otherwise  be  boimd  by  it. 

The  title  of  the  statute  is  "  An  Act  to  regulate  the  move- 
ment of  machinery  propelled  by  steam  upon  the  public 
roads  and  highways  of  this  Commonwealth."  So  far  as 
the  legislative  intent  may  be  gathered  from  this  alone,  it 
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appears  to  have  been  its  purpose  to  deal  with  the  move- 
ment of  such  machinery  generally  rather  than  with  persons 
or  classes  of  persons  owning  or  operating  it.  The  title  is  as 
broad  and  comprehensive  as  language  could  well  make  it. 
The  first  section  provides  that  '^It  shall  not  be  lawful  for 
any  person  or  persons  owning  or  controlling,  for  himself 
or  others,  to  move  any  machinery  propelled  by  steam  over 
any  public  road  or  highway  excepting  under  the  provisions 
of  this  Act,  &c.''  The  second  and  remaining  section  then 
undertakes  to  specify  the  duties  to  be  performed  by  "the 
owner  or  owners  or  piersons  in  charge  of  such  machinery 
upon  the  approach  of  travelers  in  vehicles,  &c.'^ 

We  think  it  cannot  be  successfully  denied  that  the  broad 
and  sweeping  language  of  the  first  section  clearly  em- 
braced mxmicipal  officers,  their  servants  and  agents,  within 
its  prohibition.  ''It  shjJl  not  be  lawful  for  any  person  or 
persons''  is  the  declaration  of  the  statute.  Manifestly 
then,  any  person  or  persons  seeking  to  escape  its  obligation 
must  be  able  to  point  to  some  other  portion  of  the  act 
lifting  the  burden  so  clearly  imposed  by  the  first  section. 
As  we  read  the  act,  there  is  none.  Nor  can  we  find  any 
clause  or  provision  in  any  portion  of  the  statute  which, 
by  any  proper  judicial  interpretation  or  construction,  can 
be  said  to  create  any  such  exemption  by  necessary  implica- 
tion. In  such  cases  we  may  well  follow  the  path  marked 
out  by  the  Supreme  Court  in  Emerson  v.  Commonwealth, 
108  Pa.  Ill,  in  the  following  language  quoted  by  the 
learned  counsel  for  the  appellant  in  support  of  his  argu- 
ment on  another  aspect  of  the  statute:  ''The  judicial 
power  of  the  government  may  sometimes  impute  a  legisla- 
tive intent  not  expressed  with  perfect  clearness  where  the 
words  \ised  import  such  intent,  either  necessarily  or  by  a 
plain  and  manifest  implication.  But  it  would  be  a  danger- 
ous excess  of  judicial  authority,  not  to  be  justified  by  any 
considerations,  for  a  court  to  declare  a  law  by  the  imputa- 
tion of  intent,  when  the  words  used  do  not  import  it, 
either  necessarily  or  by  plain  implication,  Ac." 

The  conclusion  thus  necessarily  forced  on  us  from  an 


Digitized  by 


Google 


152  DIXON  V.  SNYDER  TWP.,  Appellant. 

Opinion  of  the  Court.  [49  Pa.  Suptfior  Ct. 

examination  of  the  language  of  the  act  is  greatly  strength- 
ened when  we  consider  the  mischief  to  be  remedied.  The 
danger  to  those  using  the  highways  in  ordinary  vehicles 
drawn  by  horses  when  steam  propelled  machinery  came 
into  use  was  obvious.  This  danger  would  be  greatly  in- 
creased as  the  use  of  the  machinery  extended.  Mxmicipal 
authorities  of  the  various  classes  are  charged  with  the  duty 
of  constructing  and  maintaining  the  roads  and  highways. 
In  the  performance  of  this  duty  the  use  of  steam  propelled 
machinery  is  a  valuable  adjunct.  K  by  judicial  construc- 
tion that  entire  class  should  be  taken  outside  the  operation 
of  the  statute,  its  beneficial  effects  would  be  to  a  consider- 
able extent  destroyed.  We  must  conclude,  therefore,  that 
township  officers  using  steam  propelled  machinery  on 
the  public  highways,  in  the  manner  contemplated  by  the 
act,  must  be  bound  to  the  performance  of  the  duties 
imposed  by  the  act  on  those  using  such  machinery. 

This  brings  us  to  the  second  question,  to  wit,  was  the 
steam  road  roller  in  the  present  case  being  used  on  the 
public  highway  in  the  manner  contemplated  by  the  stat- 
ute? It  will  be  observed  that  what  is  forbidden,  except 
when  done  in  the  manner  provided  by  the  act,  is  *'  to  move 
any  machinery  propelled  by  steam  over  any  public  road 
or  highway.^'  It  is  argued  that  the  legislature  contem- 
plated that  the  act  should  apply  only  when  such  machinery 
was  being  transported  under  its  own  steam  from  one 
definite  point  to  another.  The  argmnent  seems  to  be  more 
plausible  than  sound.  It  is  at  once  apparent  that  the 
danger  arising  from  such  machinery,  which  the  legislatiu^ 
sought  to  obviate,  exists  when  the  machinery  is  in  opera- 
tion or  motion  as  distinguished  from  a  state  of  rest.  And 
a  steam  roller,  constantly  traveling  up  and  down  a  given 
section  of  the  highway  in  the  work  of  repairing  it,  is  in 
eveiy  way  within  the  sense  and  spirit  of  the  statute  as 
fully  as  if  it  were  on  a  journey  from  one  end  of  the  town- 
ship to  the  other.  Again  the  language  of  the  statute  seems 
to  be  sufficiently  clear  to  mark  its  meaning  without  the 
necessity  for  the  application  of  any  rules  of  interpretation. 
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It  declares  that  when  machinery  propelled  by  steam  is 
being  moved  over  any  public  highway,  it  is  the  machinery 
which  is  the  subject  of  the  legislation,  and,  as  already  in- 
dicated, it  would  savor  too  much  of  refining  to  so  consider 
this  language  as  to  hold  that  a  steam  road  roller,  engaged 
in  the  work  for  which  it  was  designed,  was  not  being  moved 
upon  a  public  highway. 

In  Keeley  v.  Shanley,  140  Pa.  213,  the  court  had  to 
consider  the  liability  of  a  turnpike  company  for  the  re- 
sult of  an  accident  caused  by  a  horse  taking  fright  at  a 
steam  roller,  not  in  operation  but  at  rest,  on  a  Sunday. 
Mr.  Chief  Justice  Paxson,  after  quoting  the  provisions 
of  the  Act  of  1885,  used  this  significant  language:  "These 
provisions  apply  only  to  the  operation  of  the  machine; 
the  act  is  silent  as  to  the  duty  of  the  owner  when  his  ma- 
chine is  at  rest  at  night  and  upon  a  Sunday."  We  may 
agree  with  the  learned  counsel  for  the  appellant  that  the 
court  was  not  there  called  upon  to  decide  the  exact  ques- 
tion before  us,  but  it  was  engaged  in  considering  the 
meaning  of  the  statute.  The  language  we  have  just  quoted 
is  hardly  capable  of  other  interpretation  than  that  the 
court,  on  a  view  of  the  whole  purpose  of  the  statute,  must 
have  reached  the  conclusion  that  when  the  legislature 
spoke  of  machinery  "in  motion,"  it  used  that  term  as 
distinguished  from  a  state  of  rest  and  not  as  expressive 
of  the  idea  that  the  machinery  was  being  transported  from 
one  point  to  another.  We  are  of  opinion  therefore  that  the 
steam  machinery  operated  by  the  defendant  township  in 
the  present  case  was  being  moved  within  the  meaning  of 
the  statute,  and  that  the  defendant's  officers  and  servants 
in  control  of  that  machinery  were  boimd  to  the  perform- 
ance of  those  duties  in  such  cases  prescribed  by  the  statute. 

As  the  case  was  submitted  to  the  jury  their  verdict 
establishes  that  there  was  a  failure  in  such  performance 
and  that  this  was  the  proximate  cause  of  the  accident. 
Unless  such  verdict  was  the  result  of  material  errors  on  the 
part  of  the  trial  judge,  the  case  has  been  properly  disposed 
of.   It  is  seriously  urged  upon  us  that  the  judgment  should 
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be  reversed  because  of  the  court's  answer  to  the  defendant's 
third  point  for  charge.  The  point  and  answer  are  as  fol- 
lows: ''Even  if  the  court  should  be  of  the  opinion  that  the 
act  of  June  30, 1885,  is  applicable  to  the  township  authori- 
ties, yet  if  the  jury  believe  from  the  weight  of  the  evidence 
in  the  case  that  the  said  authorities  were  operating  the 
steam  roller  in  the  repair  of  their  roads,  without  any 
negligence  in  its  management,  upon  the  road  leading  to- 
wards Warrior's  Mark,  at  a  point  more  than  300  feet 
distant  from  where  the  horse  is  alleged  to  have  frightened, 
then  the  verdict  of  the  jury  must  be  for  the  defendant. 
Answer:  That  we  afiBrm.  If  you  gentlemen  conclude  that 
the  horse  had  been  frightened  prior  to  the  time  of  seeing 
the  engine,  then  it  would  be  your  duty  to  find  for  the 
defendant."  If  the  failure  of  the  towndiip  authorities  to 
perform  the  duties  imposed  by  the  statute  be  negUgence, 
there  was  no  conflict  in  the  testimony  that  there  had  been 
such  a  failure  at  the  time  of  the  accident.  It  is  indeed  true 
that  the  officers,  apparently  recognizing  their  obligation 
to  comply  with  the  statute,  had  provided  a  man  stationed 
at  the  point  prescribed  in  the  act  to  carry  out  its  provi- 
sions. Unfortunately,  at  the  moment  of  this  serious  ac- 
cident he  had  left  his  post  temporarily  to  perform  some 
other  service  in  connection  with  the  work  on  hand.  But 
it  was  seriously  contended  in  the  evidence  by  the  defendant 
that  the  horse  frightened  before  he  came  near  the  road 
roller  and  from  some  other  cause,  and  it  is  this  contention 
which  was  being  brought  conspicuously  to  the  attention 
of  the  jury  in  the  point.  It  was  first  of  all  affirmed.  What 
was  added  by  the  learned  trial  judge,  as  we  read  it,  was 
but  an  elaboration  of  the  idea  embraced  within  the  point, 
and  an  attempt  to  make  it  clearer  and  more  emphatic  to 
the  jury.  We  are  imable  to  see  that  the  jury  could  have 
been  misled  in  any  way  to  the  detriment  of  the  defendant 
by  that  portion  of  the  answer  complained  of,  and  we  can- 
not therefore  say  that  this  constituted  reversible  error. 

It  appears  from  the  record  that  the  defendant  presented 
in  all  six  written  points.    Each  of  them  was  answered  in 
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writing  by  the  learned  trial  judge^  as  the  statute  requires, 
and  the  printed  record  so  shows.  The  fourth  point,  still 
further  outlining  the  defendant's  contention  under  the  evi- 
dence, was  as  follows : '' If  the  jury  believe  from  the  weight 
of  the  evidence  in  the  case  that  the  fright  of  the  horse  was 
not  caused  by  the  steam  roller  at  all,  then  the  verdict  of 
the  jury  must  be  for  the  defendant.  Answer:  AflSrmed." 
Now  it  appears  that  when,  at  the  conclusion  of  the 
general  charge,  the  learned  trial  judge  undertook  to  read 
the  several  points  and  answers  to  the  jury,  by  some  over- 
sight, he  omitted  entirely  to  read  the  fourth  point  and 
its  answer.  Manifestly  he  did  not  intentionally  withhold 
the  point,  as  is  often  properly  done  where  it  is  refused, 
because  he  had  in  fact  aflSrmed  it.  Had  his  attention  been 
called  to  this  oversight  at  the  time,  there  is  no  room  for 
contention  that  the  point  and  its  answer  would  not  have 
been  read.  Under  such  circiunstances  we  think  it  was  the 
duty  of  counsel  to  call  the  attention  of  the  court  to  this 
manifest  oversight  just  as  it  would  have  been  to  an  uncon- 
scious misstatement  of  a  fact.  The  trial  court  is  entitled 
to  have  such  aid  from  coimsel.  And  where,  as  here,  the 
whole  contention  of  the  defendant  on  the  evidence  had 
been  clearly  and  fairly  reviewed  in  the  general  charge,  the 
administration  of  justice  does  not  require  a  reversal  of  a 
judgment  for  an  apparent  mistake  of  the  character  indi- 
cated. 

After  a  patient  examination  of  the  entire  record,  we 
are  of  opinion  that  it  presents  no  reversible  error.  The 
assignments  are  all  overruled. 

Judgment  afiBrmed. 

MoBRisoN,  J.,  dissents. 
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Dominco  v.  The  Prudential  Insurance  Company  of 
America,  Appellant. 

Insurance— Life  insurance — Premiums — Premium  receipt  book — 
Failure  to  enter  premiums. 

1.  A  provision  in  a  life  insurance  policy  that  "payments  to  be  recog- 
nised by  the  company  must  be  entered  at  the  time  of  payment  in  the 
premium  receipt  book  belonging  with  this  policy/'  cannot  be  used  to 
defeat  the  policy  where  it  appears  that  the  company,  through  its  agent, 
actually  received  the  premiums  and  by  fraud,  accident  or  mistake 
they  were  not  entered  in  the  book. 

2.  In  an  action  on  such  a  policy  where  the  plaintiff  shows  that  the 
policy  in  question  was  on  the  life  of  his  wife,  and  that  there  was  also 
another  policy  on  his  wife's  life  and  one  on  his  own  life  in  the  same 
company,  and  that  after  a  dispute  had  arisen  during  his  wife's  life- 
time as  to  an  abandonment  of  one  of  the  policies,  the  company  had 
requested  the  possession  of  the  book  so  as  to  adjust  the  matter,  and 
that  the  plMntiff  had  regularly  paid  the  premiums  while  the  company 
had  possession  of  the  book,  the  plaintiff  has  sufficiently  explained  the 
omission  of  entries  in  the  receipt  book  during  the  time  it  was  out  of 
his  possession,  and  has  presented  a  case  which  the  court  is  bound  to 
submit  to  the  jury. 

Argued  Oct.  20,  1911.  Appeal,  No.  22,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
Sept.  T.,  1908,  No.  838,  on  verdict  for  plaintiff  in  case  of 
Pasquale  Dominco,  Administrator  of  the  Estate  of  Fannie 
Dominco,  deceased,  v.  The  Prudential  Insurance  Company 
of  America.  Before  Rice,  P.  J.,  Henderson,  Morioson, 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Afl5rmed. 

Assmnpsit  on  a  policy  of  life  insurance.  Before  Br^gy, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $184.  Defendant 
appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
defendant. 
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Frederick  J.  Shoyer^  with  him  Henry  Arronaon^  for  ap- 
X>ellant. — ^The  parties  to  a  contract  under  which  payments 
of  money  are  required  have  a  right  to  make  an  agreement 
as  to  the  manner  in  which  such  payments  shall  be  proved : 
Wood  V.  Worsley,  2  H.  BL  574;  McNicholas  v.  Ins.  Co., 
191  Mass.  304  (77  N.  E.  Repr.  756) ;  U.  S.  v.  Robeson,  34 
U.  S.  319;  Hutson  v.  Ins.  Co.,  50  S-  E.  Repr.  1000;  Lauze 
V.  life  Ins.  Co.,  74  N.  H.  334  (68  Atl.  Repr.  31) ;  Langstafif 
V.  Ins.  Co.,  54  Atl.  Repr.  518;  Ins.  Co.  v.  Davis,  95  U.  S. 
425. 

It  is  well  settled  by  a  multitude  of  authorities  that  as 
to  waiver  and  estoppel  arising  during  the  life  of  the  policy 
agents  have  no  authority  to  bind  the  company  where  it 
appears  by  the  terms  of  the  policy  that  they  had  no  au- 
thority to  do  so:  Jenkins  v.  Ins.  Co.,  58  Mo.  App.  210; 
Porter  v.  Ins.  Co.,  160  Mass.  183  (35  N.  E.  Repr.  678); 
Ins.  Co.  V.  Norton,  96  U.  S.  234;  Northern  Assurance 
Co.  V.  Bldg.  Assn.,  183  U.  S.  308  (22  Sup.  Ct.  Repr. 
133). 

Where  there  is  a  limitation  in  the  policy  as  to  the  au- 
thority of  an  agent,  parol  evidence  is  not  admissible  to 
contradict  or  vary  the  terms  of  the  policy  or  to  show  that 
an  entirely  different  contract  was  made  with  the  agent. 
Our  own  cases  are  sufficient  to  fully  sustain  this  position: 
Susquehanna  Ins.  Co.  v.  Perrine,  7  W.  &  S.  348;  Pottsville 
Mut.  Fire  Ins.  Co.  v.  Horan,  11  W.  N.  C.  198;  Pottsville 
Mut.  Fire  Ins.  Co.  v.  Fromm,  100  Pa.  347;  Susquehanna 
Ins.  Co.  V.  Swank,  102  Pa.  17;  Cooper  v.  Ins.  Co.,  50  Pa. 
299;  Meyer-Bums  v.  Ins.  Co.,  189  Pa.  579;  Rinker  v. 
iBtna  life  Ins.  Co.,  214  Pa.  608;  Scientific  American  Com- 
piling Department  v.  Creighton,  32  Pa.  Superior  Ct.  140; 
Russell  V.  Prudential  Ins.  Co.,  176  N.  Y.  178  (68  N.  E. 
Repr.  252). 

Joseph  R.  Emberyy  for  appellee. — ^This  case  is  the  same  as 
East  V.  Prudential  Ins.  Co.,  11  N.  Y.  App.  Div.  190  (42 
N.  Y.  Supp.  684). 

A  dmilar  question  arose  in  the  case  of  McNicholas  v* 
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Prudential  Ins.   Ck).,   191   Mass.  304  (77  N.  E.  Repn 
756). 

Opinion  by  Head,  J.,  March  1,  1912: 

On  July  16, 1906,  the  defendant  company  issued  to  one 
Fannie  Dominco  its  policy  numbered  22,087,370  insuring 
her  life  in  the  sum  of  $100.  In  accordance  with  the  re- 
quirements of  the  policy  and  the  custom  of  the  company 
it  then  delivered  to  her  a  book  in  which  the  agent  of  the 
company  collecting  the  weekly  premiums  was  to  enter  the 
same  with  his  name  or  initials  showing  the  receipt  of  the 
premiima  by  the  company.  The  book  was  prepared  with  a 
caption  of  three  columns,  the  first  of  which  contained 
the  number  of  the  policy,  the  second  the  name  of  the  in- 
siu*ed,  and  the  third  the  amount  of  the  weekly  premium. 
On  November  19, 1906,  the  company  issued  a  second  policy 
to  the  same  insiu*ed  nmnbered  22,517,444  insuring  her 
life  in  the  like  amount  of  $100,  each  of  the  policies  carrying 
a  weekly  premium  of  ten  cents. 

The  woman  whose  life  was  insiu*ed  by  these  two  policies 
died  in  February,  1908.  Upon  the  receipt  of  proofs  of 
death  the  company  promptly  paid  the  amount  of  the 
policy  first  named  but  declined  to  recognize  its  liability 
under  the  second  one  mentioned.  The  surviving  husband, 
having  first  taken  out  letters  of  administration  on  the  es- 
tate of  his  wife,  brought  this  action  to  enforce  the  pay- 
ment of  the  insurance  covered  by  the  second  policy.  The 
company  filed  an  affidavit  of  defense,  which,  along  with 
some  general  allegations  that  the  insured  had  not  complied 
with  the  obligations  imposed  upon  her  by  the  policy,  spe- 
cifically averred  as  follows:  ''That  no  premiums  were  paid 
on  said  policy  since  March  18,  1907,  and  according  to 
provision  3  as  contained  in  the  third  page  of  the  said 
policy,  which  was  made  a  part  of  the  contract,  to  wit: 
*3. — ^Policy  when  void. — ^This  policy  shall  be  void  if  the 
said  weekly  premium  shall  not  be  paid  according  to  the 
terms  hereof,'  as  is  more  fully  set  forth  in  a  copy  of  the 
said  policy  set  out  in  and  attached  to  the  plaintiff's  state- 
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ment  of  claim/'  A  plea  having  been  entered,  the  cause 
went  to  trial  on  the  issue  thus  raised  and  resulted  in  a  ver- 
dict for  the  plaintiff  upon  which  judgment  was  entered 
and  the  defendant  takes  this  appeal. 

The  able  counsel  for  the  appellant  rests  his  case  mainly 
on  two  grounds,  (1)  that  the  learned  trial  judge  under  the 
evidence  should  have  given  a  binding  direction  to  the  jury 
to  render  a  verdict  for  the  defendant,  or,  failing  in  this, 
should  have  subsequently  granted  a  motion  for  judgment 
non  obstante  veredicto;  (2)  that  it  was  error  under  the 
provisions  of  the  policy  for  the  trial  judge  to  have  received 
evidence  of  the  plaintiff  and  his  witnesses  tending  to  show, 
that  at  a  period  of  time  before  the  death  of  the  insiu*ed,  the 
receipt  book,  at  the  request  of  the  company,  had  been  sur- 
rendered for  the  piupose  of  correcting  some  mistake  and 
that  during  that  period  he  had  paid  the  proper  premiums 
to  the  collecting  agent,  taking  loose  receipts  therefor, 
which,  upon  the  retmn  of  the  book,  were  delivered  to  the 
agent. 

1.  It  must  be  apparent,  we  think,  that  if  the  plaintiff, 
by  himself  and  lids  witnesses,  produced  oral  testimony 
tending  to  show  that  the  policy  on  which  the  smt  was 
brought  had  not  been  permitted  to  lapse  for  nonpayment 
of  the  premium,  either  at  the  date  set  up  in  the  affidavit 
of  defense  or  at  any  other  time  prior  to  the  death  of  the 
insured,  the  learned  trial  judge  could  not  have  done  other- 
wise than  submit  the  question  of  fact  to  the  jury  imder 
proper  instructions.  It  is  not  for  us  to  discuss  or  con- 
sider the  credibility  of  the  witnesses  nor  to  determine  on 
which  side  of  the  issue  raised  the  preponderance  of  the 
testimony  existed.  To  do  this  would  be  to  invade  what 
every  one  concedes  is  the  exclusive  province  of  the  jury. 

An  examination  of  the  receipt  book  which  was  offered  in 
evidence  first  of  all  shows,  in  so  far  as  the  book  speaks  for 
itself,  that  all  of  the  moneys  therein  receipted  were  on  ac- 
count of  the  policies  on  the  life  of  Fannie  Dominco  and  on 
no  other  account.  Its  caption  contained  her  name  twice 
and  no  other  name;  the  numbers  of  her  two  policies  and 
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no  reference  to  any  other.  From  the  date  of  the  issue  of 
the  first  policy  down  to  December  3,  1906,  it  shows  a 
regular  weekly  charge  against  her  of  ten  cents,  the  pre- 
mium on  her  first  policy  and  the  payment  of  these  sums. 
On  the  day  last  mentioned,  which  was  shortly  after  the  is- 
sue of  the  second  policy,  the  amount  was  increased  to 
twenty  cents,  and  from  that  date  down  to  December  30, 

1907,  months  after  the  time  when  the  company  asserts 
her  second  policy  lapsed,  it  shows  a  continuous  weekly 
charge  of  twenty  cents,  the  premium  on  two  policies,  and 
the  payment  of  those  simas.     Beginning  with  January, 

1908,  the  book  shows  that  the  weekly  charge  and  payment 
fell  to  ten  cents.  The  testimony  furnishes  no  explanation 
of  anything  happening  at  that  time,  from  the  standpoint 
of  the  company,  which  would  warrant  the  conclusion  that 
the  second  policy  had  been  then  abandoned.  There  was 
also  evidence  that  at  some  time  subsequent  to  the  death 
of  the  insured  an  attempt  had  been  made  to  mutilate  the 
receipt  book  by  obliterating  from  the  caption  the  record  of 
the  second  policy  issued  to  the  insured.  Apart  from  any 
inferences  that  may  thus  be  drawn  from  an  examination  of 
the  book  itself,  it  further  appears  that  the  present  plain- 
tiff had  at  one  time  taken  out  a  policy  on  his  own  life. 
Presumably  there  was  issued  to  him  at  that  time  a  receipt 
book  of  the  form  and  character  indicated,  setting  forth  his 
name  as  the  insured,  the  number  of  his  policy,  and  the 
amount  of  the  weekly  premium,  and  containing  the  r^ular 
weekly  charges  and  receipts  for  such  premium  as  he  had 
paid.  He  testifies  that  at  or  about  the  time  his  wife  had 
taken  the  second  policy  he  concluded  to  abandon  his, 
gave  notice  of  his  intention  to  the  company,  and  ceased 
paying  the  premiimas  thereon.  What  became  of  his  book 
the  testimony  fails  to  show.  Neither  he  nor  the  agents 
of  the  company  admit  any  knowledge  on  the  subject.  He 
further  qsl^  that  there  was  some  dispute  between  him  and 
the  agents  as  to  whether  the  abandoned  policy  was  the  one 
on  his  life  or  the  second  one  on  that  of  his  wife,  and  that 
for  the  pmpose  of  clearing  up  the  situation  and  making  the 
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various  records  correspond  with  the  facts,  he  was  re- 
quested to  deliver  up  his  book  to  the  collecting  agent  and 
did  so  on  January  5,  1908.  This  was  but  a  short  time  be- 
fore the  death  of  his  wife  and  while  she  was  in  a  precarious 
condition  of  health.  He  testifies  himself  and  proves  by 
other  witnesses  that  he  made  payments  to  the  agent  while 
the  latter  had  possession  of  his  book  and  that  these  were 
evidenced  by  loose  receipts,  his  last  payment  being  eighty 
cents  which  paid  the  premium,  as  he  and  they  declare,  on 
the  two  policies  on  the  life  of  his  wife  to  a  period  beyond 
the  date  of  her  death.  Under  this  state  of  the  evidence  we 
are  unable  to  see  how  the  learned  trial  judge  could  have 
given  a  binding  direction  to  the  jury  to  find  for  the  defend- 
ant or  could  have  afterwards  entered  judgment  for  the 
latter  non  obstante  veredicto.  The  assignments  of  error 
complaining  of  the  refusal  of  the  court  to  do  either  or  both 
must  be  dismissed. 

2.  The  policies  issued  by  the  defendant  company  con- 
tained a  provision  in  respect  to  the  payment  of  premiums 
as  follows:  'Payments  to  be  recognized  by  the  company 
must  be  entered  at  the  time  of  payment  in  the  premium 
receipt  book  belonging  with  this  policy."  By  reason  of 
this  provision  it  is  contended  that  even  if  the  plaintiff 
were  abundantly  able  to  satisfy  the  jury  by  parol  testi- 
mony that  the  premiums  had  in  fact  been  paid,  such  evi- 
dence could  not  avail  if  such  payments  were  not  noted  in 
the  premium  receipt  book.  In  other  words,  the  failure  of 
the  book  to  exhibit  the  evidence  of  the  payments  alleged 
is  conclusive  upon  the  plaintiff  and  estops  him  from  show- 
ing otherwise  the  fact  of  payment.  We  cannot  accept  this 
conclusion  as  a  sound  one.  It  was  the  payment  of  the 
premiums  in  fact  that  kept  the  policy  in  force.  The  evi- 
dence of  such  payment  in  the  receipt  book,  as  provided 
for  in  the  policy,  would  be  of  the  utmost  value  to  the 
plaintiff  and  of  course  a  reasonable  measure  of  protection 
to  the  company.  But  if  the  latter,  through  its  agents,  ac- 
tually received  the  premiums  and  by  fraud,  accident,  or 
mistake,  they  were  not  entered  in  the  book,  it  could  hardly 
Vol.  xlix — 11 
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be  contended  that  the  company  could  receive  and  retain 
the  premiums  and  repudiate  its  liability  on  the  policy.  In 
East  v.  Prudential  Insurance  Company  of  America,  11 
N.  Y.  App.  Div.  190,  where  a  similar  question  arose, 
the  court,  after  reciting  the  same  stipulation  of  the  policy 
which  we  have  already  quoted,  said:  "The  payment  was 
the  essential  act  to  be  performed  by  the  policy  holder.  The 
entry  in  the  book  was  m  the  nature  of  a  receipt  to  be  given 
by  ttie  defendant's  agent,  and  while  it  was  contemplated 
by  the  plaintiff  that  this  duty  would  be  performed  by  him 
and  the  book  furnish  the  evidence  of  payments,  the  omis- 
sion of  the  agent  to  make  entries  in  it  of  payments  actually 
made  could  not  prejudice  the  plaintiff  otherwise  than  as 
evidence  which  it  was  desirable  for  her  to  have  in  support 
of  the  fact  that  they  had  been  made.  It  would  be  quite 
unreasonable  to  permit  the  defendant  to  effectually  as- 
sert a  forfeiture  arising  solely  from  the  nonobservance  of  a 
condition  by  its  agent  who  may  thus  have  failed  to  per- 
form his  duty."  We  have  already  indicated  that  the  pro- 
vision in  the  policy  was  in  our  judgment  a  reasonable  one 
for  the  protection  of  the  company,  and  one  claiming  under 
a  policy  should  not  be  permitted  to  set  up  payments  in 
some  other  way  than  that  provided  in  the  policy  without 
having  first  shown  some  sufficient  reason  why  the  pre- 
miums alleged  to  have  been  paid  were  not  entered  in  the 
book  at  the  time. 

But  in  this  case  we  think  the  plaintiff,  if  his  testimony 
be  credible,  had  discharged  that  burden.  There  is  evidence 
to  show  that  some  confusion  existed  between  him  and  the 
collecting  agents  as  to  which  one  of  the  three  policies 
originally  issued  it  was  intended  to  abandon.  He  testifies 
distinctly,  and  in  this  he  is  corroborated,  that  there  was  a 
time  in  January,  1908,  when  the  book  was  not  in  his  pos- 
session, having  been  turned  over  by  him  to  the  agent  of 
the  company.  True,  the  latter  denies  having  either  re- 
quested its  surrender  or  having  at  any  time  received  it. 
This,  however,  raised  but  an  issue  of  fact  lor  the  jury. 
Certainly,  if  the  plaintiff  could  have  produced  loose  re- 
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ceipts^  signed  by  the  regular  agent  of  the  company  evi- 
dencing the  payment  of  the  premimns  necessary  to  keep 
the  policy  in  suit  alive,  the  defendant  company  would  not 
be  permitted  to  escape  liability  because  such  payments 
under  such  circumstances  were  not  entered  by  the  agent 
in  the  receipt  book.  It  is  again  true  that  the  plaintiff, 
when,  as  he  alleges,  the  book  was  finally  returned  to  him 
and  the  loose  receipts  demanded,  should  have  seen  to  it 
before  surrendering  the  latter  that  they  were  regularly 
entered  in  the  receipt  book.  He  was,  however,  an  il- 
literate foreigner,  unable  to  read  or  write  the  English 
language,  and  testified  that  he  did  not  discover  that  the 
book  showed  that  dining  the  month  of  January,  1908, 
immediately  preceding  his  wife's  death,  the  premiums  had 
been  reduced  from  twenty  cents  per  week  to  ten  cents. 

We  are  therefore  of  the  opinion  that  the  learned  trial 
court  could  not  have  withdrawn  from  the  consideration  of 
the  jury  the  evidence  of  the  payment  of  premimns  on  the 
policy  in  suit  which  were  evidenced  by  loose  receipts  be- 
cause the  receipt  book  was  not  at  that  time  in  the  posses- 
sion of  the  insured  or  her  husband  but  in  the  possession 
of  the  company.  This  being  so,  the  several  points  of  the 
defendant  on  this  branch  of  the  case  were  properly  refused 
and  the  remaining  assignments  of  error  are  dismissed. 

Judgment  afiSrmed. 


Feeney  v.  Abelson,  Appellant. 

Negligence — Master  and  servant — Vice  principal — FeUow  servant — 
Act  rf  June  10, 1907,  P.  L,  52S. 

1.  In  an  action  by  an  employee  against  his  employer,  the  owner  of 
a  junk  3rard,  to  recover  damages  for  personal  injuries,  plaintiff  is  not 
entitled  to  recover  where  the  evidence  shows  that  the  accident  was 
caused  by  the  n^;ligence  of  the  driver  of  a  team  of  the  defendant;  that 
such  driver  was  foreman  of  the  yard  during  the  defendant's  absence 
only,  but  that  at  the  time  of  the  accident  the  defendant  was  on  the 
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premises  and  at  the  immediate  place  of  the  accident  a  few  minutes 
after  it  occurred.  In  such  a  case  even  if  the  driver  had  been  the  foreman 
at  the  time  of  the  accident  the  plaintiff  could  not  fix  liability  upon  the 
defendant,  if  it  appears  that  the  negligent  act  of  the  driver  was  an  act 
done  in  performance  of  the  ordinary  work  of  a  fellow  servant  of  the 
plaintiff. 

2.  Where  a  manager  or  vice  principal  undertakes  work  in  simple 
co-operation  with  other  servants,  and  upon  precisely  the  same  footing 
with  them,  he  becomes  for  the  time  being  a  mere  fellow  servant  with 
them  acting  as  such,  and  if  in  the  performance  of  such  work  he  negli- 
gently injures  another  servant,  the  latter  cannot  recover  damages 
from  the  master  for  the  injuries  sustained. 

3.  The  Act  of  June  10,  1907,  P.  L.  523,  was  not  intended  to  impose 
liability  upon  an  employer  except  in  the  case  of  results  happening 
through  the  exercise  of  superintendency.  The  consequences  of  the 
negligence  of  the  persons  of  the  classes  named  in  the  act  are  visited 
on  the  employer  because  such  negligence  is  that  of  a  representative 
of  the  employer,  the  vice  principal,  as  to  the  particular  transaction. 
The  statute  does  not  cover  the  case  of  coemployees  engaged  in  the  ac- 
complishment of  a  common  object,  where  the  negligence  of  one  re- 
sults in  injury  to  another. 

Argued  Oct.  27,  1911.  Appeal,  No.  191,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Blair  Co.,  June  T., 
1911,  No.  136,  on  verdict  for  plaintiff  in  case  of  Chris- 
topher Feeney  v.  A.  A.  Abelson.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Hjiad,  Beaver  and 
Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injiuies.  Be- 
fore Baldrige,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $821.84.  De- 
fendant appealed. 

Error  assigned  amongst  others  was  in  refusing  binding 
instructions  for  defendant  and  in  overruling  defendant's 
motion  for  judgment  n.  o.  v. 

W.  C.  Fletcher,  with  him  Isaiah  Scheeline,  for  appel- 
lant.— ^There  was  no  pretense  on  the  part  of  the  plaintiff 
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that  the  defendant  was  away  from  the  yard  that  day.  On 
this  question  there  was  no  issue  for  the  jury.  In  this  re- 
spect the  case  is  similar  to  Greenway  v.  Conroy,  160  Pa. 
185;  Schley  v.  R.  R.  Co.,  227  Pa.  494;  Vant  v.  Roelofs,  217 
Pa.  535. 

It  is  the  character  or  natiu'e  of  the  act  of  the  employee 
which  causes  the  injury  that  determines  the  liability  of  the 
employer:  McGrath  v.  Thompson,  231  Pa.  631;  King  v. 
McClure,  222  Pa.  625. 

Thomas  H.  Greevy,  with  him  E.  G.  Brotherliny  for  appel- 
lee.— Solomon  Abelson  was  the  foreman  or  person  in 
charge  or  control  of,  or  directing  the  particular  work  in 
which  the  plaintiff  was  engaged  at  the  time  of  the  injury: 
King  V.  McClure,  222  Pa.  625;  McGrath  v.  Thompson, 
231  Pa.  631. 

Opinion  by  Henderson,  J.,  March  1,  1912: 
The  defendant  was  the  owner  of  a  junk  yard  in  which 
was  stored  a  quantity  of  scrap  and  railroad  iron.  The 
plaintiff  worked  for  him  several  years  and  was  so  employed 
at  the  time  of  the  accident,  out  of  which  the  action  arose. 
The  injury  complained  of  was  received  while  the  plaintiff 
and  two  other  employees  of  the  defendant  were  transferring 
a  steel  beam  from  one  part  of  the  yard  to  another.  The 
beam  was  eighteen  or  twenty  feet  long,  one-half  inch  thick 
and  fourteen  inches  wide  in  the  middle  and  was  narrower 
at  each  end.  A  team  of  horses  was  hitched  to  one  end  of 
the  beam  and  by  them  was  moved  to  the  place  to  which 
it  was  to  be  transferred.  A  brother  of  the  defendant  was 
driving  the  team  and  the  plaintiff  and  another  workman 
followed  along  behind  to  release  the  end  of  the  beam  if  it 
came  in  contact  with  rails  or  beams  lying  at  the  side  of  the 
driveway  along  which  it  was  taken.  In  the  process  of  re- 
moval a  projecting  part  of  the  beam  caught  on  a  steel  rail. 
The  plaintiff  alleges  that  he  was  directed  by  the  driver  of 
the  team  to  release  the  beam,  that  he  proceeded  to  do 
this  and  that  before  he  got  out  of  the  way  the  team  was 
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started  and  his  leg  was  hurt.  Whether  this  hurt  was  pro- 
duced by  the  end  of  the  beam  or  by  the  pinch  bar  which 
the  plaintiff  had  in  his  hand  does  not  clearly  appear,  but 
there  is  no  doubt  that  any  injury  which  he  received  was 
done  while  he  was  releasing  or  when  he  had  released  the 
beam  from  contact  with  the  rails.  It  is  charged  that 
the  driver  of  the  team,  was  foreman  in  the  yard  and 
therefore  a  vice  principal  and  the  case  has  this  alleged 
fact  for  its  foimdation.  The  specific  negligence  charged 
is  that  the  driver  carelessly  and  negligently  started  the 
horses  suddenly  before  the  plaintiff  could  step  aside  from 
danger.  The  defendant's  liability  is  predicated  of  his 
responsibility  for  the  act  of  the  alleged  foreman.  The 
defense  presented  was  twofold:  It  was  denied  that  the 
driver  of  the  team  was  foreman  of  the  yard  and  it  was  con- 
tended that  the  relation  of  vice  principal  was  not  involved 
in  the  act  in  which  the  plaintiff  was  engaged  at  the  time  of 
the  accident.  Whether  the  driver  was  foreman  was  of 
course  a  subject  of  proof  and  the  burden  was  on  the  plain- 
tiff to  establish  that  fact  by  the  preponderance  of  evidence. 
An  examination  of  the  testimony  shows,  however,  that  he 
failed  so  to  do.  It  is  not  pretended  that  this  employee 
was  a  general  foreman.  The  plaintiff  and  his  witnesses 
concur  in  the  statement  that  when  the  defendant  was 
around  the  yard  he  was  the  "boss,"  that  when  he  was  there 
he  gave  the  orders  and  had  charge  of  the  work  and  that  it 
was  only  when  he  was  away  at  times  that  Solomon  Abelson 
was  the  "boss";  and  the  evidence  is  not  contradicted  nor 
disputed  that  the  defendant  was  on  the  premises  at  the 
time  of  the  accident  and  at  the  place  within  a  few  minutes 
after  it  occurred.  The  uncontradicted  evidence  on  the  part 
of  the  defense  is  that  the  driver  was  employed  to  work  and 
not  to  superintend.  The  business  was  not  of  a  magnitude 
or  character  requiring  a  foreman  or  superintendent  while 
the  proprietor  was  about  the  premises  at  least,  and  it  is  not 
allied  in  the  evidence  that  any  superintendent  or  foreman 
or  boss  exercised  any  authority  or  pretended  so  to  do  while 
the  owner  was  about  the  yard.    The  plaintiff  was  not  en- 
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titled,  therefore,  to  the  instruction  contained  in  the  charge 
as  set  forth  in  the  first  assignment  of  error  which  directed 
the  jury  to  find  whether  the  defendant  was  at  the  yard  the 
day  of  the  accident  and  whether  if  he  was  not  there  his 
brother,  Solomon,  was  the  foreman  in  the  performance  of 
the  work  which  caused  the  accident.  It  is  conceded  by  the 
learned  judge  in  the  charge  that  if  the  defendant  was  on 
the  pranises  the  brother  could  not  be  considered  a  foreman 
•under  the  evidence  and  as  there  was  no  evidence  that  he 
was  not  there  and  clear  and  positive  evidence  that  he  was 
there  the  jury  should  have  been  instructed  that  the  plain- 
tiff had  failed  to  establish  the  relation  of  Solomon  Abelson 
as  superintendent  or  foreman  on  the  day  of  the  accident. 
The  case  closely  resembles  Greenway  v.  Conroy,  160  Pa. 
185,  in  this  respect  and  is  ruled  by  it. 

But  if  it  were  otherwise  and  the  evidence  justified  the 
conclusion  that  the  driver  was  the  ''boss"  at  the  yard  the 
work  in  which  the  parties  were  engaged  did  not  involve 
the  application  of  the  principle  invoked  by  the  plaintiff. 
It  is  the  character  of  the  act  of  the  employee  which  caused 
the  injxuy  which  determines  the  liability  of  the  employer. 
The  rule  as  stated  in  McKinney  on  Fellow  Servants, 
sec.  23,  is  this:  "The  true  test,  it  is  believed,  whether  an 
employee  occupies  the  position  of  a  fellow-servant  to  an- 
other raaployee  or  is  the  representative  of  the  master,  is 
to  be  found,  not  from  the  grade  or  rank  of  the  offending  or 
injured  servant,  but  it  is  to  be  determined  by  the  character 
of  the  act  being  performed  by  the  offending  servant  by 
which  another  employee  is  injured;  or  in  other  words 
whether  the  person  whose  status  is  in  question  is  charged 
with  the  performance  of  a  duty  which  properly  belongs  to 
the  master."  The  same  doctrine  is  thus  stated  in  Shear- 
man &  Redfield  on  the  Law  of  Negligence,  sec.  233:  "On 
the  other  hand  the  master  is  not  responsible  for  the  negli- 
gence of  such  an  agent  in  the  performance  of  acts  which 
are  in  no  sense  part  of  a  master's  work  and  are  precisely 
upon  a  level  with  the  work  of  the  other  servants.  When 
the  manager  or  vice  principal  undertakes  work  in  simple 
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co-operation  with  other  servants,  and  upon  precisely  the 
same  footing  with  them,  he  becomes  for  the  time  being, 
a  mere  fellow-servant  with  them,  acting  as  such."  This 
view  of  the  law  was  approved  in  Ross  v.  Walker,  139  Pa. 
42.  The  person  put  in  place  of  the  principal  is  a  vice 
principal  and  represents  him  to  the  extent  that  his  act  is 
the  act  of  the  principal,  but  this  is  limited  to  acts  in  dis- 
charge of  the  duties  which  the  principal  owes  to  his  em- 
ployees: Ricks  V.  Flynn,  196  Pa.  263;  Miller  v.  Am.  Bridge* 
Co.,  216  Pa.  559;  King  v.  McClure,  222  Pa.  625;  Martm 
V.  R.  R.  Co.,  166  U.  S.  399;  Schott  v.  Onondaga  County 
Savmgs  Bank,  63  N.  Y.  Supp.  631;  Hussey  v.  Coger,  112 
N.  Y.  614;  McLame  v.  Head  &  Dowst  Co.,  71  N.  H.  294. 
The  employer  does  not  insure  his  employees  against  each 
other  nor  is  he  required  to  supervise  all  the  details  of  their 
work.  In  the  nature  of  things  this  would  be  impossible  in 
operations  of  any  magnitude.  He  is  bound  to  provide  a 
safe  place  in  which  to  work,  taking  into  consideration  the 
nature  of  the  employment,  and  to  furnish  suitable  tools, 
machinery  and  appUances,  to  exercise  reasonable  care  in 
the  employment  of  competent  superintendents  and  fore- 
men and  to  give  instruction  in  the  use  of  dangerous  tools 
or  machines  with  which  the  servant  is  not  familiar,  but  this 
responsibility  does  not  extend  to  the  indemnif  jdng  of  em- 
ployees for  injmies  resulting  from  the  negligence  of  fellow 
employees.  The  doctrine  of  these  authorities  controls  the 
case  before  us.  The  three  men  engaged  in  removing  the 
piece  of  iron  were  engaged  in  the  same  occupation  with  a 
common  object.  Each  of  them  knew  what  was  necessary 
to  be  done  in  so  simple  and  ordinary  a  transaction.  No 
complaint  is  made  of  the  team  provided  by  .the  defendant 
and  the  chain  by  which  the  team  was  attached  to  the  beam, 
nor  is  it  pretended  that  there  was  anything  inherently 
dangerous  in  the  operation  in  which  the  plaintiff  was  en- 
gaged. He  knew  the  part  which  he  was  to  perform  and  so 
stated.  He  followed  along  behind  the  beam  to  see  that  it 
waa  not  obstructed  by  the  steel  rails  or  beams  lying  at  the 
sides  of  the  driveway.    Another  workman  was  there  with 
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him  for  the  same  purpose.  Solomon  Abelson  was  the 
driver  who  managed  the  team.  What  duty  had  the  de- 
fendant failed  to  perfonn — What  care  had  he  omitted 
to  exercise,  as  a  result  of  which  he  is  to  be  charged  with 
liability  to  the  plaintiff?  It  is  contended,  however,  that 
this  liability  is  created  by  the  Act  of  Jime  10,  1907,  P.  L. 
523.  This  act  provides  that  the  negligence  of  a  fellow 
servant  of  the  employee  shall  not  be  a  defense  in  an  action 
brought  to  recover  damages  from  an  employer  for  an 
injury  suffered  where  the  injury  was  caused  or  contributed 
to  by  any  of  the  following  causes:  ".  .  .  .  the  neglect 
of  any  person  engaged  as  superintendent,  manager,  fore- 
man, or  any  other  person  in  charge  or  control  of  the  works, 
plant,  or  machinery;  the  negligence  of  any  person  in  charge 
of  or  directing  the  pstrticular  work  in  which  the  employee 
was  engaged  at  the  time  of  the  injury  or  death;  the  negli- 
gence of  any  person  to  whose  orders  the  employee  was 
bound  to  conform,  and  did  conform,  and,  by  reason  of  his 
having  conformed  thereto,  the  injury  or  death  resulted." 
The  act  covers  other  defects  and  omissions  but  they  are  not 
material  in  the  determination  of  the  present  question. 
The  portion  of  the  statute  which  the  plaintiff  seeks  to 
apply  to  the  facts  of  his  case  is  the  second  clause  above 
quoted  relating  to  the  negligence  of  any  person  in  charge 
of  or  directing  the  particular  work.  This  clause  is  in 
pari  passu  with  the  first  clause  above  quoted  but  extends 
the  application  of  the  principle  to  a  larger  class  of  cases.  ' 
They  both  relate,  however,  to  a  situation  in  which  there  is 
the  relation  of  superior  and  inferior  of  an  employee  and 
another  exercising  control  and  directing  the  manner  in 
which  the  action  shall  be  performed.  It  was  not  intended 
that  liability  should  be  created  except  in  the  case  of  results 
happening  through  the  exercise  of  superintendency.  The 
consequences  of  the  negligence  of  the  persons  of  the  classes 
named  are  visited  on  the  employer  because  such  negligence 
is  that  of  a  representative  of  the  employer — ^the  vice  prin- 
cipal as  to  the  particular  transaction.  The  statute  does 
not  cover  the  case  of  coemployees  engaged  in  the  accom- 
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plishment  of  a  common  object  where  the  negligence  of  one 
results  in  injury  to  another.  That  this  is  so  appears  not 
only  from  the  text  of  the  statute  but  from  the  decision  in 
McGrath  v.  Thompson,  231  Pa.  631,  where  the  doctrine  of 
Ross  V.  Walker,  139  Pa.  42,  was  applied.  The  case  arose 
after  the  passage  of  the  act  of  1907  and  was  argued  in  the 
Supreme  Court  more  than  three  years  thereafter.  While 
no  reference  is  made  in  the  opinion  to  this  statute  we  may 
well  assmne  that  it  was  not  overlooked.  It  is  to  be  ob- 
served, moreover,  that  there  is  no  evidence  in  the  case 
to  show  that  even  if  Solomon  Abelson  had  been  the  fore- 
man he  directed  the  manner  in  which  the  work  should  be 
done  by  the  plaintiff,  or  the  place  in  which  he  should  stand 
in  doing  it.  With  the  large  and  varied  experience  which 
the  plaintiff  had  in  the  yard  in  the  handling  of  such 
material  he  was  certainly  as  well  able  to  judge  of  the 
proper  manner  of  doing  the  thing  he  was  called  on  to  do 
as  was  the  driver  of  the  horses,  and  much  more  so  if  all  of 
the  evidence  be  taken  into  consideration.  There  was  no 
restraint,  therefc^re,  on  the  plaintiff's  judgment  as  to  the 
manner  in  which  the  beam  should  be  freed  from  the  ob- 
struction and  he  was  boimd  to  exercise  care  in  the  adoption 
of  a  method  of  doing  the  work.  Certain  it  is  that  the 
driver  in  starting  up  the  team  which  is  the  negligence 
complained  of  was  not  acting  as  a  foreman  or  vice  principal 
but  obviously  in  the  capacity  of  a  coemployee  with  the 
other  two  men  who  were  taking  part  in  removing  the  piece 
of  iron.  Under  the  evidence,  therefore,  and  in  the  light  of 
the  legal  principles  involved  the  defendant  was  entitled  to 
an  affirmation  of  his  fourth  point  which  was  a  request  for 
binding  instructions.  As  this  point  was  reserved,  however, 
the  same  question  arose  on  the  rule  for  judgment  non 
obstante  veredicto,  and  judgment  should  have  been  en- 
tered for  the  defendant  on  that  rule.  We  need  not  consider 
the  other  assignments  of  error. 

The  judgment  is  reversed  and  judgment  is  now  entered 
for  the  defendant. 
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Horine  v.  Luria,  Appellant. 

BankrupU^ — Preference — Knavoledge  of  ineokmncy  by  a  preened 
creditor — Evidence. 

1.  In  an  acti<m  by  a  trustee  in  bankruptcy  to  recover  the  value  of 
property  transferred  to  the  defendants  as  creditors,  by  the  bankrupt 
within  four  months  prior  to  filing  the  petition,  the  plaintiff  will  be  per- 
mitted to  prove  declarations  made  shortly  after  the  transfer,  by  one 
of  the  defendants,  tending  to  show  that  the  defendants  knew  at  the 
time  the  transfer  was  made  that  the  bankrupt  was  insolvent. 

2.  In  such  a  case  where  it  appears  that  the  property  transferred 
was  book  accounts,  and  the  defendants  testify,  although  contra- 
dicted at  every  point,  that  the  transfer  was  merely  made  as  security 
for  future  advances  to  enable  the  assignor  to  carry  on  his  business,  the 
case  is  for  the  jury,  and  a  verdict  and  judgment  for  the  trustee  will  be 
affirmed. 

Argued  Nov.  13,  1911.  Appeal,  No.  283,  Oct.  T.,  1910, 
by  defendants,  from  judgment  of  C.  P.  Berks  Co.,  March 
Term,  1909,  No.  29,  on  verdict  for  plaintiff  in  case  of 
Paul  C.  Horine,  Trustee  in  Bankruptcy  of  the  Estate  of 
Wajnae  J.  Yerger,  trading  as  Hercules  Brass  Foundry, 
Bankrupt,  v.  Max  Luria,  Alexander  Luria  and  Max  Silber- 
man,  trading  as  Liuia  Brothers  &  Company,  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit  by  a  trustee  in  bankruptcy  against  a  pre- 
ferred creditor  of  the  bankrupt.    Before  Stevens,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  (1)  ruling  on  evidence  referred  to  in 
the  opinion  of  the  Superior  Court,  and  (3)  in  refusing  bind- 
ing instructions  for  defendants. 

Green  &  Green  and  C  H.  Ruhl,  for  appellants. 

E.  H.  Deysher,  with  him  John  H.  Bridehbaugh,  for  ap- 
pellee, cited:  Crawford  v.  Rumpf,  205  Pa.  154;  Gamble  v. 
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Elkin,  205  Pa.  226;  Tredway  v.  Kaufman,  21  Pa.  Superior 
Ct.  256. 

Opinion  by  Porter,  J.,  March  1,  1912: 

This  is  an  action  by  a  trustee  in  bankruptcy  to  recover 
the  value  of  property  transferred  by  the  bankrupt,  within 
four  months  prior  to  filing  the  petition,  to  these  defend- 
ants, who  were  among  his  creditors,  as  a  preference;  the 
plaintiff  alleging  that  Yerger  was  at  the  time  of  such 
transfer  insolvent  and  that  the  defendants  received  the 
preference  knowing  or  having  reasonable  cause  to  believe 
that  Yerger  was  insolvent  and  that  he  intended  by  such 
transfer  to*  give  a  preference.  The  plaintiff  recovered  a 
verdict  and  judgment  in  the  court  below  and  the  defend- 
ants appeal. 

One  of  the  questions  material  to  the  right  of  plaintiff 
to  recover  was  whether  Luria  Bros.  &  Co.  knew  of  the 
insolvency  of  Yerger  at  the  time  he  transferred  the  prop- 
erty to  them.  The  plaintiff  having  called  Yerger,  the 
bankrupt,  who  testified  that  one  of  the  members  of  the 
defendant  firm  having  examined  his  property,  the  plant,  the 
book  accounts  which  were  due  him  and  the  bills  which  he 
owed  to  the  defendants  and  others  had  then  told  him  that 
he  was  insolvent  to  the  extent  of  between  $2,000  and 
$2,500;  this  being  a  few  days  prior  to  the  date  of  the  trans- 
fer of  the  property  to  the  defendants.  The  plaintiff  by 
way  of  corroborating  Yerger,  called  a  witness  who  testified 
that  a  few  days  after  the  transfer  had  been  made  he  had  a 
conversation  with  another  member  of  the  defendant  firm 
and  proposed  to  show  what  that  conversation  was;  the 
purpose  of  the  offer  being  asked,  counsel  for  plaintiff  thus 
stated  it:  ''The  purpose  is  to  show  that  the  defendants 
knew  and  said  they  knew  all  about  Yerger's  financial 
standing."  The  offer  being  objected  to,  the  objection  was 
overruled  by  the  court  and  defendants  took  an  exception, 
upon  which  the  first  specification  of  error  is  founded.  This 
offer  was  not  to  show  that  the  witness  had,  after  the 
transfer,  told  the  defendants  something  about  the  financial 
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condition  of  Yerger;  it  was  a  distinct  oflfer  to  prove  what 
one  of  the  defendants  had  said  about  the  financial  condi- 
tion of  Yerger  shortly  after  the  transfer  of  the  property 
had  been  made.  An  oflfer  to  prove  that  the  witness  had, 
after  the  transfer,  told  the  defendants  that  Yerger  was 
insolvent,  would  not  have  been  admissible,  for  it  would 
tend  to  throw  no  Ught  upon  what  the  actual  condition  of 
their  minds  waa  at  the  time  of  the  transfer,  but  what  one 
of  the  defendants  said  concerning  the  financial  condition 
of  Yerger  about  the  time  of  the  transaction,  whether  be- 
fore or  after,  was  proper  to  be  received  in  determining  the 
question  whether  they  knew  Yerger  to  be  insolvent  at  the 
date  of  the  transfer.  If  such  a  declaration  of  a  defendant 
made  shortly  after  the  transfer  is  founded  upon  knowledge 
which  he  had  acquired  subsequently  to  accepting  the 
transfer,  that  is  for  him  to  explain.  The  testimony  re- 
ceived imder  this  exception  was  that  one  of  the  defendants 
had,  within  a  few  days  after  the  transfer,  the  conversa- 
tion being  with  regard  to  Yerger's  financial  condition, 
said:  ''You  don't  need  to  tell  me  anything  about  him,  do 
you  think  we  are  sleeping?"  This  testimony  may  not 
have  done  the  defendants  much  harm,  but  it  was  proper 
to  be  considered  for  what  it  was  worth,  as  corroborating 
the  testimony  of  Yerger,  that  the  defendant  firm  were 
acquainted  with  Yerger's  financial  condition.  The  first 
specification  of  error  is  overruled. 

The  property  which  the  bankrupt  transferred  to  the 
defendants  consisted  of  all  the  book  accounts  which  he 
held  against  solvent  parties,  amounting  to  $1,424.50,  and 
there  is  nothing  in  the  evidence  indicating  that  they  were 
not  worth  their  face;  in  fact  all  the  evidence  in  the  case 
indicates  that  they  were  all  good.  The  bankrupt  was  at 
that  time  indebted  to  the  defendant  firm  in  the  sum  of 
$1,016.68,  of  which  siun  $609.65  was  upon  an  open  book 
accoimt,  and  the  balance  of  $407.03  consisted  of  a  note, 
with  an  indorser,  which  the  bankrupt  had  given  to  the  de- 
fendants in  the  preceding  August  and  which  was  not  yet 
due.    Yerger  testified  that  in  the  agreement  which  was 
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made  with  the  defendants  it  was  covenanted  that  his  note 
for  $407.03,  held  by  the  defendants,  should  be  treated  as  a 
part  of  his  present  indebtedness  to  them,  and  that  when 
the  note  came  due  the  defendants  would  lift  it.  .He  testi- 
fied that  he  transferred  to  the  defendants  good  book  ac- 
counts amounting  to  $1,424.50,  that  the  transfer  was 
absolute,  and  that  it  was  agreed  at  the  time  that  the  de- 
fendants should  take  the  accoimts  at  their  face,  and  that 
the  sum  of  $1,424.50  which  the  accounts  involved  should 
be  applied  to  the  payment  of  his  entire  indebtedness  to 
them,  including  the  note,  amounting  to  $1,016.68,  thus 
leaving  a  balance  of  $407.82  due  Yerger  from  the  defend- 
ants. He  testified  that  it  was  at  the  same  time  agreed 
that  the  defendants  should  pay  him  this  balance  of  $407.82 
in  metal  or  cash,  and  would  in  the  future  purchase  ac- 
counts which  he  might  have  for  goods  sold  by  him  to  his 
customers,  and  pay  him  therefor  in  metal  or  cash;  and 
that  in  pursuance  of  this  agreement  the  book  accoimts 
amounting  to  $1,424.50  were  assigned  and  transferred  to 
the  defendants  on  September  16,  1908.  He  testified  that 
in  pursuance  of  this  agreement  he  assigned  and  transferred 
to  the  defendants,  subsequently  to  September  16,  1908, 
book  accoimts  amounting  in  the  aggregate  to  $3,117.31, 
which  assignments  were  accepted  by  the  defendants, 
which  added  to  the  balance  of  $407.82,  remaining  due  him 
upon  the  assignment  of  September  16,  entitled  him  to  a 
credit  in  his  account  with  the  defendants  of  $3,525.13. 
He  further  testified  that  the  defendants  had,  upon  these 
transactions  subsequently  to  September  16,  made  pay- 
ments to  him  in  cash  and  metal,  from  time  to  time,  giving 
the  amounts  and  dates  of  said  payments,  the  last  of  which 
was,  cash  $32.01,  on  December  4, 1908.  He  testified  that 
on  the  date  last  mentioned  he  made  a  settlement  with 
Alexander  Luria,  one  of  the  defendant  firm,  of  all  transac- 
tions which  he  had  had  with  the  firm  subsequently  to 
September  16,  and  that  it  was  agreed  and  understood 
that  the  check  for  $32.01,  which  was  given  on  that  day, 
was  in  full  of  the  balance  due  him  on  those  transactions, 
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and  closed  the  account  between  them.  The  member  of 
the  defendant  firm  with  whom  the  bankrupt  dealt  m  these 
matters  contradicted  practically  all  of  the  testimony  of 
this  witness.  He  testified  that  the  assignment  of  book 
accounts  made  by  Yerger  to  the  defendant  firm  on  Sep- 
tember 16  and  all  those  subsequently  made  were  not  made 
for  the  purpose  of  vesting  title  to  those  claims  in  the  de- 
fendants, that  the  defendants  were  to  collect  the  claims 
and  accoimt  for  them  to  Yerger,  that  at  the  time  the  first 
assignment  was  made  there  was  nothing  said  about  the 
indebtedness  due  from  Yerger  to  the  defendants,  that 
that  assignment  and  all  those  afterwards  made  were  made 
simply  as  a  seciuity  for  such  advancements  as  the  de- 
fendtmts  might  subsequently  make  to  Yerger,  and  that 
they  had  subsequently  f lunished  him  with  cash  and  metal 
to  an  amount  in  excess  of  all  that  they  had  been  able  to 
collect  upon  the  claims.  The  only  material  fact  in  the 
case  not  disputed  was  that  Yerger  had  made  the  various 
assignments  of  accounts  alleged  in  his  testimony;  the  cir- 
ciunstances  in  which  and  purpose  for  which  the  assign- 
ments were  made  were  all  disputed,  under  the  evidence. 
The  learned  trial  judge  left  these  questions  of  fact  to  the 
jury  imder  instructions  of  which  the  defendants  have  no 
groimd  to  complain. 

The  defendfmts  presented  to  the  court  the  following 
prayer  for  instruction  to  the  jury:  ''If  the  jury  should  find 
that  a  preference  was  intended,  when  the  accounts  were 
transferred  and  assigned  to  the  defendants,  and  the  de- 
fendants subsequently  extended  further  credit  to  Yerger 
for  the  purpose  of  carrying  on  his  business,  and  the  amoimt 
of  credit  so  extended  and  remaining  unpaid  and  unsecured 
on  January  11,  1909,  exceeds  the  value  of  the  securities 
which  the  defendants  subsequently  received  from  Yerger, 
such  new  credit  may  be  set  off  against  the  demand  of  the 
plaintiff  in  this  case."  This  point  the  court  affirmed. 
The  appellants  now  argue  that  although  they  had  the 
benefit  of  the  affirmance  of  this  point  the  court  should 
have  instructed  the  jury  that  under  the  evidence  the 
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money  and  metal  furnished  by  defendants  to  Yerger,  after 
September  16,  so  greatly  exceeded  the  value  of  what  they 
had  received  from  him,  as  to  wipe  out  the  entire  amount 
of  the  preference  which  they  had  received  on  Septem- 
ber 16.  They  seem  in  this  argument  to  lose  sight  of  the 
fact  that  there  was  a  balance  due  Yerger  on  September  16 
of  $407.82,  being  the  excess  of  the  value  of  the  property 
which  he  had  transferred  to  them  over  and  above  all  his 
indebtedness  at  that  time,  for  which  amount  defendants 
had  subsequently  agreed  to  pay  him  in  metal  or  cash. 
They  also  lose  sight  of  the  fact  that  Yerger  testified,  in 
substance,  that  the  assignments  of  accounts  made  after 
September  16  were  not  made  merely  as  a  security  for 
futiu'e  advances,  but  were  absolute  bargains  and  sales  of 
such  accounts,  and  that  defendants  were  to  pay  him  the 
amount  of  such  accounts,  in  metal  or  cash.  The  defend- 
ants had,  according  to  Yeager's  testimony  in  the  transac- 
tion of  September  16  treated  his  note  for  $407.03,  which 
they  held,  as  a  part  of  his  indebtedness,  it  was  necessary 
to  include  it  in  order  to  make  up  the  sum  of  $1,016.68, 
and  that  they  agreed  to  Uft  that  note  when  it  became  due. 
If  his  testimony  was  true,  the  defendants  actually  re- 
ceived payment  of  that  note,  and  if  they  had  discounted  it 
it  was  their  business  to  take  care  of  it  when  it  came  due. 
The  defendants  had  produced  a  witness  who  testified  that 
about  $400  of  the  accounts  which  Yerger  had  assigned 
subsequently  to  September  16  had  not  yet  been  collected 
by  the  defendants,  but  they  produced  no  evidence  tending 
to  establish  that  the  parties  against  whom  they  held  the 
claims  which  had  been  assigned  to  them  were  not  solvent 
or  that  the  claims  were  not  worth  their  face  value  and 
they  made  no  offer  to  reassign  those  claims  to  the  as- 
signee. They  could  not  assert,  as  against  this  assignee, 
that  they  had  returned  to  the  estate  the  amount  of  the 
preference,  and  yet  withhold  from  the  estate  a  security 
which  might  be  fully  equal  in  value  to  the  property  which 
they  had  thus  returned.  But,  waiving  this  principle,  if 
the  testimony  of  Yerger  was  true  these  defendants  had 


Digitized  by 


Google 


HORINE  i;.  LURIA,  AppelUmt.  177 

171,  (1012).]  Opinion  of  the  Court. 

not  returned  anything  to  the  estate.   The  case  was  for  the 
jury  and  all  the  specifications  of  error  are  overruled. 
The  judgment  is  aflSrmed. 


Sheetz  v.  United  Traction  Company,  Appellant. 

Negligence— Street  railways — ColUsum  between  hern  and  wagon — 
"Stop,  look  and  listen''— Death. 

1.  In  an  action  against  a  street  railway  company  to  recover  damages 
for  death  resulting  from  a  collision  between  a  street  car  and  a  wagon 
in  which  the  deceased  was  riding,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  plaintififs  will  be  sustained,  where  the  evidence  tends 
to  show  that  the  driver  of  the  wagon  drove  a  four  mule  team  from  a 
field  through  an  opening  in  a  fence  on  to  a  highway  on  which  defendant 
operated  a  street  railway;  that  the  driver,  without  stopping,  looked 
at  a  point  where  he  could  see  the  track  for  750  feet  to  the  east;  that  he 
looked  again  without  stopping  when  his  front  mules  were  about  to 
step  upon  the  track,  but  before  they  had  actually  done  so;  and  that 
seeing  nothing  he  kept  on  and  his  wagon  was  inmiediately  struck  by  a 
car  coming  from  the  east. 

2.  In  such  a  case  it  was  for  the  jury  to  determine  in  considering  the 
question,  where  and  when  and  how  far  away  the  team  was  visible  to 
the  motorman,  what,  if  anything,  he  did  in  view  of  it,  and  whether  in 
acting  as  he  did  he  miscalculated  the  chance  of  its  clearing  the  track 
before  he  reached  it. 

Argued  Nov.  14, 1911.  Appeal,  No.  295,  Oct.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  Berlffi  Co.,  April  T., 
1908,  No.  122,  on  verdict  for  plaintiffs  in  case  of  Annie  A. 
Sheetz  et  al.,  children  of  Henry  Sheetz,  deceased,  v. 
United  Traction  Company.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orladt,  Head,  Beaver  and  Por- 
ter, JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiffs' 
father.    Before  Endlich,  P.  J. 

At  the  trial  it  appeared  that  at  the  time  of  the  accident, 
deceased  was  riding  in  a  wagon  drawn  by  four  mules  which 
Vol.  xlix — 12 
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was  being  driven  by  another  person,  from  a  field  through 
an  opemng  in  a  fence,  on  to  a  highway  where  the  defend- 
ant operated  a  street  railway. 

The  circumstances  of  the  accident  are  stated  in  Judge 
Endlich's  opinion,  infra. 

Verdict  and  judgment  for  plaintiffs  for  $1,191.25. 

On  a  rule  for  judgment  for  defendant,  n.  o.  v.  Eni>- 
LiCH,  P.  J.,  filed  the  following  opinion: 

A  review  of  the  evidence  given  at  the  trial  of  this  case 
has  led  to  the  conclusion  that  the  defendant's  requests  for 
binding  instructions  in  its  favor  (and  all  except  the  first 
and  second,  which  were  affirmed,  were  that)  could  not 
properly  have  been  granted,  and  that  therefore  its  present 
application  for  judgment  n.  o.  v.  under  the  Act  of  April  22, 
1905,  P.  L.  286,  must  be  refused:  see  lightcap  v.  Nicola, 
34  Pa.  Superior  Ct.  189,  193;  Casey  v.  Canning,  39  Pa. 
Superior  Ct.  94,  98. 

Though  held  affected,  on  the  doctrine  relative  to  fellow 
servants,  with  the  acts  and  omissions  of  the  driver  of  the 
wagon  on  which  he  was  riding  when  it  was  struck  by  de- 
fendant's car,  the  deceased  was  not  upon  the  railway 
track  as  a  trespasser.  Neither  at  crossings  nor  between 
them  is  the  public's  right  upon  it  relinquished,  but  only 
subordinated  to  the  rights  of  the  company:  Beard  v.  Ry. 
Co.,  3  Pa.  Superior  Ct.  171, 175;  Raulston  v.  Traction  Co., 
13  Pa.  Superior  Ct.  412,  415;  Grupp  v.  Transit  Co.,  42 
Pa.  Superior  Ct.  271,  274.  Of  course  a  person  attempting 
to  cross  is  bound  to  exercise  due  care.  He  may  be  obliged 
before  crossing  to  stop,  look  and  listen:  see  Omslaer  v. 
Traction  Co.,  168  Pa.  519, 521 ;  Speakman  v.  Traction  Co., 
42  Pa.  Superior  Ct.  558,  564.  But  it  is  settled  that  there 
is  no  fixed  and  invariable  duty  upon  him  to  stop  and  listen 
as  well  as  to  look,  and  that,  unless  the  necessity  for  such 
precaution  be  obvious,  the  question  whether  under  the 
circumstances  it  should  have  been  taken  is  for  the  jury 
even  with  respect  to  rural  districts  :'Talley  v.  Traction  Co., 
227  Pa.  393.   He  is  boimd  to  look  in  every  event  and  if  his 
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view  is  obstructed  to  listen:  Talley  v.  Traction  Co.,  227 
Pa.  395,  and  it  is  his  absolute  duty  to  keep  up  his  watch- 
fulness and  to  look  for  approaching  cars  immediately 
before  going  upon  the  track:  Smathers  v.  St.  Ry.  Co.,  226 
Pa.  212.  The  testimony  of  the  driver  of  the  team  would 
indicate  that  he  complied  with  these  requisitions.  ^ '  Q.  You 
didn't  stop  your  team  before  you  drove  on  the  track? 
A.  No,  sir.  I  leaned  over  the  team  and  looked.  .  .  . 
Q.  How  far  from  the  track  were  you  when  you  looked?  .  .  . 
A.  About  fifteen  feet.  Q You  mean  you  were  fif- 
teen feet  inside  of  the  fence?  ....  A.  About  fifteen  feet. 
Q.  And  where  were  the  mules  then,  the  front  mules?  A. 
Inside  of  the  field  ....  about  five  feet  to  the  bars.  .  .  . 
Q.  Then  you  didn't  look  again  until  you  got  on  the  track? 
A.  I  looked  before  I  got  on  the  track.  Q.  Where  were  you 
when  you  looked  the  second  time?  A.  Coming  out  of  the 
bars  then.  .  .  .  The  front  mules  had  their  heads  just 
about  on  the  front  rail  of  the  track." 

He  further  states  (and  if  his  testimony  on  this  point  was 
not  perfectly  clear  or  consistent,  its  effect  as  a  whole  was 
still  for  the  jury:  Ely  v.  Ry.  Co.,  158  Pa.  233,  237;  Com.  v. 
Winkelman,  12  Pa.  Superior  Ct.  497,  513)  that,  having 
thus  looked  before  leaving  the  field  with  a  view  of  the 
track  for  750  feet  to  the  east  and  again  just  before  com- 
mitting himself  to  the  crossing,  he  first  saw  the  car  at  the 
distance  stated  when  ^'the  middle  of  the  wagon  was  on  the 
track"  and  the  mules  had  cleared  it.  If  Ins  testimony  is 
believed  it  must  be  imderstood  that  with  an  imobstructed 
view  of  the  track  the  driver  looked  for  an  approaching  car 
before  reachmg  the  track  and  ascertained  that  it  was  clear 
for  a  distance  of  750  feet  to  the  east;  that  he  looked  again 
when  his  front  mules  were  about  to  step*upon  the  track, 
but  before  they  had  done  so,  i.  e.,  when  they  might  still 
have  been  turned  aside  and  the  wagon  held  back;  and  that 
seeing  nothing  then  he  proceeded.  Callahan  v.  Traction 
Co.,  184  Pa.  425,  428,  and  McDyer  v.  Rys.  Co.,  227  Pa. 
641,  644,  are  authority  if  any  be  needed  that  he  was  not 
obliged,  in  the  absence  of  anything  in  sight,  to  stop  and 
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wait,  if  the  distance  he  could  see  made  it  safe  for  him  to 
assume  that  he  would  be  able  to  cross  before  a  car  coming 
along  at  a  reasonable  speed  would  strike  him,  and  that  the 
motorman  in  control  of  a  car  so  approaching  would  be 
able  to  see  the  wagon  on  the  track  in  time,  if  necessary,  to 
stop  before  striking  him.  And  that  a  car,  if  on  its  way 
towards  him,  would  be  run  at  a  proper  speed  and  that  the 
motorman  would  perform  his  whole  duty  of  vigilance  and 
care,  the  driver  of  the  wagon,  in  judging  of  the  situation, 
was  entitled  to  assume:  Reeves  v.  R.  R.  Co.,  30  Pa.  454, 
463;  Mansfield  Coal  &  Coke  Co.  v.  McEnery,  91  Pa.  186, 
191;  Callahan  v.  Traction  Co.,  184  Pa.  425,  428;  Bard  v. 
Ry.  Co.,  199  Pa.  94,  98;  Bickel  v.  R.  R.  C^.,  217  Pa.  456, 
463.  Surely  in  these  circumstances  it  was  for  the  jury  to 
determine  whether  the  driver,  even  if  somewhat  hard  of 
hearing,  was  or  was  not  guilty  of  negligence  in  going  upon 
the  track. 

When  it  comes  to  the  question  of  defendant's  negligence 
it  must  be  remembered  that,  whilst  the  burden  of  proving 
it  is  upon  the  plaintiff,  that  burden  is  met  by  proof  of 
circumstances  warranting  the  inference  of  ne^gence  by 
repelling  any  other  conclusion:  Jones  Bros.  v.  Ry.  Co.,  9 
Pa.  Superior  Ct,  66.  Hence  if  it  appears  by  the  evidence 
that  the  person  or  thing  run  into  by  a  car  must  have  been 
visible  to  the  motorman,  attending  to  his  business,  in 
time  to  have  undeniably  enabled  him,  putting  forth 
ordinary  efforts,  to  avoid  the  collision  by  stopping  the 
car,  the  fact  that  this  was  not  done  constitutes  a  sufficient 
basis  for  a  finding  of  negligence  on  his  part:  Harkins  v. 
Traction  Co.,  173  Pa.  149;  Evers  v.  Traction  Co.,  176  Pa. 
376;  McDyer  v.  Rys.  Co.,  227  Pa.  641 ;  Davidson  v.  Trac- 
tion Co.,  4  Pa.  Superior  Ct.  86;  Karahuta  v.  Traction  Co., 
6  Pa.  Superior  Ct.  319;  Distasio  v.  Traction  Co.,  35  Pa. 
Superior  Ct.  406.  Nor  can  an  error  of  judgment  in  the 
close  calculation  of  a  chance  be  set  up  in  excuse  or  relief 
of  it:  Trout  v.  Elec.  Ry.  Co.,  13  Pa.  Superior  Ct.  17,  24. 
Such  miscalculations  the  law  calls  negligence  and  visits 
with  its  consequences:  Gangawer  v»  R.  R.  Co.,  168  Pa. 
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265,  270,  whether  brought  home  to  plaintiff  or  to  defend* 
ant.  Now,  if  the  wagon  on  the  track  was  visible  to  the 
motorman  on  the  car  750  feet  away,  as  it  must  have  been 
if  the  car  was  visible  to  the  driver  of  the  wagon  at  that 
distance,  it  is,  for  the  purposes  of  this  rule,  of  no  moment 
whether  the  car  was  running  at  a  speed  of  ten  or  of  thirty 
mil^  an  hour,  so  long  as  there  is  no  evidence  that  it  was 
running  away  or  beyond  control  from  a  cause  for  which  the 
defendant  could  not  be  held  responsible.  Running  at  ten 
miles  an  hour,  as  the  motorman  says  he  ran  after  first 
perceiving  the  team  110  to  140  feet  away,  he  admits  that 
the  car  might  be  stopped  "in  a  very  short  distance,"  while 
not  agreeing  that  it  could  within  twenty-five  feet,  half  its 
own  length.  According  to  what  is  said  in  Cusick's  Elec- 
tion, 136  Pa.  469, 467,  it  might  be  permissible  for  the  court 
to  notice  that  an  electric  car  running  at  ordinary 'speed 
can  be  stopped  within  a  distance  exceeding  by  very  little 
its  own  length,  that  fact  having  appeared  in  many  ad- 
judicated cases,  as,  e.  g.,  in  the  recent  ones  of  Kennedy  v. 
Traction  Co.,  210  Pa.  215,  218,  and  McDyer  v.  Rys.  Co., 
227  Pa.  641,  645.  At  all  events,  however,  it  would  seem 
safe  to  assume  that  a  car  in  good  order  running  at  no  mat- 
ter what  possible  rate  of  speed  upon  an  ordinary  track,  even 
slightly  down  grade,  can  be  brought  to  a  standstill  inside 
of  750  feet,  fifteen  times  its  own  length.  A  car  that 
could  not  would  be  nothing  short  of  a  public  nuisance. 
Clearly,  under  the  evidence  in  this  case,  it  was  for  the 
jury  to  say  where  and  when  and  how  far  away  the  team 
upon  the  track  was  visible  to  the  motorman  on  the  car, 
what  if  anything  he  did  in  view  of  it,  and  whether  in  act- 
ing as  he  did  he  miscalculated  the  chance  of  its  clearing 
the  track  before  he  reached  it — ^in  a  word,  whether  he  was 
negligent  or  not.  These  being  questions  involving  pre- 
sumptions of  fact  exclusively  within  the  lawful  province 
of  the  jury,  the  court  has  neither  the  means  of  testing  the 
accuracy  of  their  decision  nor  the  power  of  controlling  it: 
Phila.  Trust  Co.  v.  R.  R.  Co.,  160  Pa.  590,  600. 
For  these  reasons  there  can  be  no  judgment  n.  o.  v.  f<^ 
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the  defendant  either  upon  the  ground  of  absence  of  negli- 
gence on  its  part,  or  upon  the  ground  of  contributory 
negligence  on  the  part  of  the  deceased.    That  being  the 
only  question  raised  by  the  application  before  the  court. 
The  rule  to  show  cause  is  discharged. 

Error  assigned  was  in  overruling  motion  for  judgment 
n.  o.  V. 

C.  H.  Ruhlf  with  him  R.  L.  Janes,  for  appellant. 

E.  H.  Deysher,  with  him  H.  Robert  Mays,  for  appellee. 

Opinion  by  Head,  J.,  March  1, 1912: 

The  record  presents  but  two  assignments  of  error  which 
may  be  practically  considered  as  one.  The  very  able 
argument  of  counsel  for  appellant  seeks  to  establish  the 
single  proposition  that  the  learned  trial  judge  should  have 
directed  a  verdict  for  the  defendant,  or,  failing  in  that, 
should  thereafter  have  entered  judgment  for  the  defendant 
notwithstanding  the  verdict.  In  passing  upon  a  motion 
for  such  judgment,  the  court  below  was  of  course  required 
to  review  the  whole  of  the  testimony  in  order  to  determine 
whether  or  not  the  plaintiff  had  presented  such  a  case  as 
would  demand  or  justify  its  submission  to  the  jury.  But 
in  so  doing  he  of  necessity  must  consider  the  evidence  from 
the  angle  most  favorable  to  the  plaintiff.  If  there  was 
evidence  which,  taken  by  itself  and  accepted  by  the  jury- 
as  credible,  would  have  fiu'nished  a  proper  foundation  for 
a  verdict  in  favor  of  the  plaintiff,  then  it  was  the  duty  of 
the  trial  judge  to  submit  the  case  to  the  jury.  And  this 
would  be  none  the  less  true  even  if  there  were  other  por- 
tions of  the  plaintiff's  testimony  which  in  turn,  taken 
alone  and  adopted  by  the  jury,  ought  to  have  led  to  a 
different  conclusion. 

The  learned  trial  judge,  in  his  opinion  refusing  to  enter 
judgment  for  the  defendant  n.  o.  v.,  has  in  our  opinion  so 
analyzed  and  collated  the  testimony  of  the  plaintiff's 
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witnesses  as  to  convinoe  us  that  he  could  not  properly 
have  done  otherwise  than  he  did.  For  us  to  attempt  here 
to  again  review  that  evidence  would  serve  no  good  purpose. 
We  think  it  sufficient  for  us  to  say  that  having  carefully 
gone  over  the  opinion  of  the  court  below,  in  the  light  of  all 
of  the  testimony,  we  are  satisfied  the  conclusion  he  reached 
is  the  correct  one.  The  assignments  of  error  must  there- 
fore be  dismissed. 
Judgment  affirmed. 


Neumiller  v.  The  Acme  Motor  Car  Company, 
Appellant. 

Negligence — Automobiles — Negligence  of  chauffeur. 

1.  A  corporation  which  furnishes  automobiles  with  chauffeure  for 
hire  at  a  stipulated  price  per  hour  is  liable  in  damages  for  personal 
injuries  to  the  hirer,  resulting  from  the  negligence  of  the  chauffeur. 

2.  In  an  action  by  the  hirer  of  an  automobile  against  the  owner  to 
recover  damages  for  personal  injuries  sustained  through  the  alleged 
n^ligence  of  the  chauffeur,  the  servant  of  the  owner,  the  case  is  for 
the  jury  and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained 
where  the  evidence  tended  to  show  that  the  accident  in  clear  daylight, 
on  a  broad  highway  over  which  the  chauffeur  had  many  dboiees  of 
direction  as  well  as  full  control  of  the  speed  of  his  car;  that  at  the  point 
of  the  accident  there  was  a  trolley  track  which  extended  three  or  four 
inches  above  the  street  level;  that  at  the  time  oi  the  accident  the  street 
was  wet;  that  in  going  from  one  side  of  the  street  to  the  other,  the 
course  and  speed  of  the  car  were  such  that  the  rear  wheel  caught  or 
dragged  causing  the  car  to  skid  with  such  force  that  it  struck  the  curb, 
ran  into  an  overhanging  limb  of  a  tree,  dismantled  the  car  body  by 
tearing  the  rear  seat  from  the  truck,  and  threw  the  occupants  into  the 
street. 

Argued  Nov.  14,  1911.  Appeal,  No.  54,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  April  T., 
1908,  No.  15,  on  verdict  for  plaintiff  in  case  of  Blanche 
Nemniller    v.    Acme    Motor    Car    Company.      Before 
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RiCBy  P.  J.,  Hbndbrson,  M0RRI8ON9  Orladt,  Head, 
Beavbr  and  Pobter,  JJ.    Aflirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
{ore  Enduch,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

Error  assigned  among  others  was  in  refusing  binding 
instructions  for  defendant. 

Cyrus  G.  Derr^  with  him  Walter  B.  Freed,  for  appellant. — 
A  contract  whereby  one  person  hires  to  another  an  auto- 
mobile with  a  chauffeiur  does  not  import  an  undertaking 
with  the  other  that  the  chauffeiur  shall  not  be  negligent: 
McGregor  v.  Gill,  86  S.  W.  Repr.  318;  Stanley  v.  Steele.  60 
Atl.  Repr.  640;  Vemer  v.  Sweitzer,  32  Pa.  208;  Hays  v. 
Millar,  77  Pa.  238. 

E.  H.  Deysher,  with  him  Arthur  E.  /.  Jackson^  for  ap- 
pellee.— The  defendant  was  liable  for  the  negligence  of 
the  chauffeur:  Hershberger  v.  Lynch,  11  Atl.  Repr.  642; 
Quarman  v.  Burnett,  6  Meeson  &  Welsby,  499;  Laugher  v. 
Pointer,  5  Bamewall  &  Cresswell,  547;  Hays  v.  Millar,  77 
Pa.  238;  Morris  v.  Interurban  St.  Ry.  Co.,  100  N.  Y.  App. 
Div.  296  (91  N.  Y.  Supp.  479). 

Opinion  by  Obladt,  J.,  March  1, 1912: 

The  defendant  is  a  corporation,  its  business  being  the 
manufacture,  sale,  repairing,  and  furnishing  for  hire  of 
automobiles,  and  in  response  to  a  telephone  call  from  a 
hotel,  it  furnished  an  automobile  and  chauffeiur  for  the 
use  of  the  plaintiff  and  her  friend  to  take  a  pleasure  drive 
from  Reading  to  Wannamaker  and  to  return  by  way  of 
Kutstown.  While  making  this  trip,  an  accident  occurred 
which  resulted  in  physical  injuries  to  the  ladies,  and  the 
damages  they  sustained  have  be^i  ascertained  by  a  ver- 
dict of  a  jury. 
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The  contention  of  the  appellant  is,  that  under  the  evi- 
dence, the  defendant  was  not  a  public  or  common  carrier, 
and  is  not  liable  for  the  negUgence  of  the  chauffeur,  even 
if  his  negligence  caused  their  injuries.  It  concedes  that 
there  was  a  contract  for  hire  and  carriage  but  that  it  did 
not  amount  to  more  than  ''I  will  hire  to  you  at  $4.00  per 
hour  the  automobile  with  the  chauff eiur,  and  I  guarantee 
the  goodness  of  the  vehicle  and  the  competency  of  the 
driver,  and  nothing  beyond." 

The  technical  distinctions  between  private  and  public 
carriers  are  not  material  in  this  case.  While  there  is  no 
direct  evidence  that  the  defendant  held  itself  out  to  carry 
all  persons  indifferently,  it  is  admitted  that  a  part  of  its 
business  was  to  hire  automobiles,  and  in  this  case  it 
IMTomptly  responded  to  a  call  from  a  stranger  for  a  machine 
to  take  two  persons  out  for  a  scheduled  drive,  by  sending  a 
machine  and  driver  of  its  own  selection,  to  perform  the 
service. 

In  Hays  v.  Millar,  77  Pa.  238,  it  is  held  that  a  master  is 
responsible  for  the  negUgence  of  his  servant  in  the  course 
of  his  employment,  without  regard  to  the  character  for 
care  or  skill,  except  in  the  case  of  fellow  servants,  or  of  a 
servant  employed  in  some  independent  work. 

If  the  act  is  done  within  the  scope  of  the  servant's  em- 
ployment, and  is  done  in  the  master's  service,  an  action 
lies  against  the  master,  and  he  is  liable  even  though  he 
directed  the  servant  to  do  nothing  wrong.  Under  such  cir- 
cumstances, the  master  puts  the  servant  in  his  own  stead, 
and  is  bound  by  what  he  does  in  the  effort  to  do  the  things 
which  were  committed  to  him.  Having  set  in  motion  the 
agency  for  producing  mischief  he  is  boimd  at  his  peril  to 
prevent  mischievous  results:  McClung  v.  Dearbome,  134 
Pa.  396;  s.  c,  8  L.  R.  A.  204,  and  notes;  Hower  v.  Uhich, 
156  Pa.  410. 

In  McMahen  v.  White,  30  Pa.  Superior  Ct.  169,  we 
hdd  that,  if  the  master  orders  the  thing  done,  he  is  re- 
sponsible for  the  manner  in  which  the  servant  does  it. 
It  has  been  said  that  the  rule  is  severe  at  best,  but  it  has 
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also  been  declared  with  equal  authority  to  be  very  im- 
portant that  the  principle  of  respondeat  superior  should 
be  upheld  and  maintained  for  the  sake  of  the  general  se- 
curity of  society.  At  the  foundation  of  the  rule  is  the 
broad  principle  that  every  man  in  the  management  of 
his  own  aflfairs,  whether  by  himself  or  by  his  agent  or 
servant,  shall  so  conduct  himself  as  not  to  injure  another. 

Where  the  carrier  is  a  corporation  the  application  of  the 
principle  is  simplified  and  its  reasonableness  enforced  by 
the  circumstance  that  a  corporation  can  act  only  through 
its  agents,  and  that  they  having  charge  of  its  business 
must  be  regarded  as  the  corporation  itself:  Ardesco  Oil  Co. 
V.  Gilson,  63  Pa.  146;  Wilson  v.  Union  Transfer  Co.,  30  Pa. 
Superior  Ct.  70. 

In  the  case  now  before  us,  the  defendant  held  itself  out 
as  willing  to  or  volunteered  to  hire  the  automobile  on  terms 
which  were  accepted  by  the  plaintiff  and  her  friend.  It 
had  the  right  to  select  the  vehicle  and  driver  and  exer- 
cised that  right;  there  was  no  attempt  on  the  part  of  the 
plaintiff  to  affect  or  control  the  management  of  the  ma- 
chine, and  it  was  imder  the  absolute  control  of  the  de- 
fendant's agent  or  servant.  .  The  ladies  were  passengers 
for  hire,  and  the  accident  was  not  induced  by  either  of 
them,  so  that  the  negligence  of  the  driver  could  not  be 
imputed  to  them:  Sieb  v.  Central  Penna.  Traction  Co., 
47  Pa.  Superior  Ct.  228. 

Under  the  evidence  the  jury  had  ample  authority  for 
concluding  that  the  accident  was  due  to  the  negligence  of 
the  chauffeur. 

It  happened  in  clear  daylight,  on  a  broad  highway  ovct 
which  the  chauffeur  had  many  choices  of  direction,  as 
well  as  full  control  of  the  speed  of  his  car;  he  knew  the 
special  risks  presented  by  the  wet  street  and  the  difficulty 
in  crossing  the  rails  of  the  trolley  track,  which  extended 
three  or  four  inches  above  the  street  level.  His  course 
and  speed  were  such  that  in  going  from  one  side  of  the 
street  to  the  other,  the  rear  wheel  of  the  car  caught  or 
dragged,  causing  the  car  to  skid  with  such  force  that  it 


Digitized  by 


Google 


NEUMILLER  v.  ACME  M.  CAR  CO.,  AppeUant.   187 
183,  (1912).]  Opinion  of  the  Ck>urt. 

struck  the  ciirb,  ran  into  the  overhangmg  limb  of  a  tree; 
dismantled  the  car  body  by  tearing  the  rear  seat  from 
the  truck,  and  threw  the  ladies  into  the  street. 

In  McCaughey  v.  Ice  Co.,  46  Pa.  Superior  Ct.  370,  we 
held  that,  where  the  driver  of  a  heavy  wagon  made  a  turn 
on  a  sloping  roadway  at  such  speed  that  his  wagon  skidded 
and  caused  injury  to  a  person  standing  on  the  pavement, 
the  employer  of  the  driver  was  responsible  for  his  negli- 
gent act. 

The  like  rule  was  applied  under  conditions  similar  to 
the  facts  now  presented  in  Van  Winckler  v.  Morris,  46 
Pa.  Superior  Ct.  142;  Everett  v.  Stiu-ges,  46  Pa.  Superior 
Ct.  612;  Wollaston  v.  Park,  47  Pa.  Superior  Ct.  90. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


English  V.  Acme  Motor  Car  Company,  Appellant. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

For  the  reasons  given  in  Neumiller  v.  Acme  Motor  Car 
Co.,  No.  54,  October  Term,  1911,  ante,  p.  183,  the  two 
cases  having  been  tried  together  before  the  same  jury  in 
the  court  below,  and  argued  at  the  same  time  in  this  court, 
the  judgment  is  affirmed. 


Moyer's  Estate. 

Decedents^  estates— Claim  of  surgeon — Findings  of  fad — Review. 

An  allowance  of  $50.00  by  the  orphans'  court  for  an  operation  per- 
formed by  a  surgeon  in  a  hospital  on  the  decedent  shortly  before  his 
death,  will  be  sustained  by  the  appellate  court  where  such  an  allow- 
anoe  is  based  upon  competent  expert  testimony,  and  it  appears  that 
the  decedent's  estate  was  very  small. 
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Argued  Nov.  14, 1911.  Appeal,  No.  Ill,  Oct.  T.,  1911, 
by  Frederick  E.  Howell,  M.  D.,  from  decree  of  0.  C. 
Berks  Co.,  June  T.,  1910,  No.  26,  dismissing  exceptions  to 
adjudication  in  Estate  of  Robert  S.  Moyer,  deceased. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady, 
Head,  Beaver  and  Porter,  JJ.    A£Brmed. 

Exceptions  to  adjudication.    Before  Bland,  P.  J. 

From  the  record  it  appeared  that  at  the  audit  the  appel- 
lant claimed  $148  for  professional  services  in  trephining 
decedent's  skull  on  March  3,  1909,  for  treatment  there- 
after, including  a  final  operation  on  March  7,  two  hours 
before  decedent's  death.  The  operation  was  performed 
in  a  hospital  of  which  the  claimant  was  a  visiting  surgeon. 
When  the  decedent  was  brought  to  the  hospital  he  was 
accompanied  by  his  wife  who  signed  an  agreement  pre- 
sented to  her  by  one  of  the  resident  physicians  by  which 
she  agreed  to  pay  Dr.  F.  E.  Howell  for  services  rendered 
without  stating  the  amoimt.  Mrs.  Moyer  testified  that 
when  she  signed  the  paper  she  understood  that  it  was  for 
a  private  room  for  her  husband.  The  balance  of  the  estate 
exclusive  of  Dr.  Howell's  claim  amounted  only  to  $240.64. 
The  court  allowed  Dr.  Howell  $50.00. 

Exceptions  to  the  adjudication  were  dismissed.  Dr. 
Howell  appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  ad- 
judication. 

Samuel  E.  Bertolet,  with  him  Robert  Grey  Bttshong,  for 
appellant. — ^A  physician's  reasonable  compensation  is  the 
fair  intrinsic  value  of  the  services  rendered,  without  regard 
to  their  result  or  the  financial  ability  of  the  patient  to  pay: 
Tiedeman  v.  Loewengrund,  2  W.  N.  C.  272;  Mortimer's 
Est.,  13  Pa.  Dist.  Rep.  51. 

In  hearing  and  determining  the  value  of  the  services 
rendered,  the  court  may  not  admit  and  consider  irrelevant 
and  incompetent  testimony:  East  Penna.  R.  R.  Co.  v. 
Hiester,  40  Pa.  53. 
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Harry  D.  Schaeffer,  of  Dunn  &  Schaeffer^  for  appellee. — 
The  appellate  court  will  not  disturb  a  finding  of  fact  by 
an  auditing  judge,  confirmed  by  the  court  below,  unless 
there  be  no  evidence  to  support  it,  or  it  is  clearly  so  erro- 
neous, that  to  uphold  it  would  be  injustice:  Bam^'s  Est., 
221  Pa.  399;  Gibson's  Est.,  228  Pa.  409;  Comly's  Est.,  185 
Pa.  208. 

Opinion  by  Beaver,  J.,  March  1, 1912: 

The  only  question  raised  by  the  various  assignments  of 
error  in  this  case  is  that  of  the  amount  of  the  fee  for  pro- 
fessional services  allowed  by  the  orphans'  court,  conced- 
edly  rendered  by  the  appellant  to  the  decedent  in  his  life- 
time. Inasmuch  as  this  is  a  question  of  fact  passed  upon 
by  the  adjudicating  judge  in  the  orphans'  court  and  after- 
wards aflSrmed  upon  exceptions,  we  see  no  reason  for  mak- 
ing an  exception  to  the  rule  that  where  a  decree  in  such  a 
case  is  based  upon  the  evidence  it  will  not  be  distiu'bed 
here. 

There  is  no  doubt  as  to  the  value  of  the  professional 
services  rendered  by  the  appellant.  He  performed  what 
is  known  in  surgery  as  a  major  operation,  very  delicate  in 
its  nature,  and,  so  far  as  we  know,  skillfully  performed. 
The  balance  of  the  estate  for  distribution,  however,  was 
small  and  the  testimony  of  professional  experts  supports 
the  adjudication  made  by  the  orphans'  court.  Indeed  the 
adjudicating  judge  fixes  the  fee  of  the  appellant  at  the 
exact  amount  testified  to  as  reasonable  by  the  surgeon 
of  longest  practice  and  probably  largest  experience  of  those 
who  were  examined,  and,  whilst  the  amount  testified  to  by 
other  experts,  probably  equally  skillful  and  experienced, 
was  larger,  this  was  done  in  a  way  that  would  seem  to  in- 
dicate that,  imder  the  circumstances,  it  should  be  reduced. 

Dr.  Loose,  for  example,  being  upon  the  stand,  testified, 
under  the  interrogation  of  the  court:  "Q.  You  are  not  to 
take  into  account  that  the  estate  was  considerably  in- 
debted at  this  time,  but  are  supposed  not  to  know  any- 
thing about  the  estate  one  way  or  the  other.   What  would 
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you  think  would  be  a  fair  fee  in  this  case,  not  knowing 
the  people?  A.  Well,  I  would  charge  a  pretty  fair  fee  and, 
if  I  foimd  out  afterwards  that  it  wasn't  proper,  I  would 
make  it  a  reasonable  fee.  Q.  What  would  that  reasonable 
fee  be  that  you  refer  to?  A.  I  would  say  $150.  Q.  Know- 
ing nothing  about  the  estate?  A.  Yes,  sir,  and  then  re- 
duce it,  if  it  wasn't  right." 

The  court,  by  its  decree,  reduced  the  amoimt  of  the  fee 
and  thus  made  it  what,  in  the  judgment  of  the  adjudicat- 
ing judge,  was  right,  which  was  in  exact  accordance  with 
the  later  testimony  of  Dr.  Loose,  who  said,  in  answer  to 
the  general  question  as  to  the  value  of  the  services,  "It 
strikes  me  that,  when  a  man  is  brought  to  a  hospital,  who 
has  a  family,  and  his  estate  amounts  to  only  a  few  hun- 
dred dollars  — I  was  going  to  say  that  a  man  brought  into 
a  hospital  in  that  way  and  put  into  a  ward,  that  then 
there  would  be  no  charge,  because  the  surgeons  on  duty 
are  always  supposed  to  do  a  certain  amoimt  of  charitable 
work,  and  are  supposed  to  be  willing  to  do  that  in  any  hos- 
pital where  they  do  not  know  the  condition  of  tibe  fi- 
nances of  the  patient,  because  it  is  an  easy  matter  to  trans- 
fer them  to  a  private  room  afterwards,  if  they  want  to 
pay  for  it.  Now,  then,  taking  into  consideration  the  estate 
of  the  widow — the  result  of  the  operation  was  what? 
(The  patient  died  two  hours  after  the  last  operation.) 
Well,  I  really  would  have  to  make  an  allowance  for  poor 
people  always  and  I  should  think  that  a  proper  fee  for 
that  sort  of  an  operation  would  be  $50.00  for  the  whole 
matter.  I  think  that  that  would  be  a  very  proper,  rea- 
sonable and  right  fee." 

In  view  of  the  fact  that  the  appellant  was  not  in  any 
way  responsible  for  the  fact  that  he  was  not  called  to  the 
hospital  till  about  half  past  eleven  o'clock  at  night  and 
that  he  did  not  write  the  agreement  signed  by  the  widow, 
in  which  she  agreed  to  pay  for  his  services,  to  which  he 
specifically  assented,  the  same  having  been  written  by  the 
physician  who  was  in  attendance  as  intern  at  the  hos- 
pital, we  scarcely  think  the  remarks  of  the  adjudicating 
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judge  in  reference  to  the  delay  in  the  operation,  and  the 
character  of  the  agreement  which  the  widow  said  in  her 
testimony  simply  related  to  a  private  room,  were  alto- 
gether judicial  or  necessarily  required  by  the  facts  of  the 
case.  We  do  not  regard  them,  however,  as  in  any  way  con- 
trolling the  amoimt  of  the  fee  allowed,  which,  in  our  view 
of  the  facts,  was  a  reasonable  result  of  the  testimony 
adduced  at  the  hearing.  The  remarks  of  the  judge  are 
rather  immaterial  to  the  real  issue  involved,  and,  whilst 
we  may  not  witirely  concur  in  thdr  tone,  or  as  applicable 
in  any  way  to  the  conduct  of  the  appellant,  they  do  not 
in  any  way  aflfect  the  conclusion  of  fact  reached  by  the 
adjudication. 

The  decree  is  aflSrmed  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 


Gilbert  v.  Johnson,  Appellant. 

TruBls  and  trustees — Removal  of  trustees— Judgment  bond — Attorney 
at  law. 

1.  Where  an  attorney  at  law  borrows  money  from  a  client,  and 
executes  to  another  attorney  at  law  a  judgment  bond  to  secure  the 
loan,  without  naming  the  cestui  que  trust,  and  thereafter  on  a  rule 
taken  to  remove  the  trustee,  the  cestui  que  trust  testifies  that  no  part 
of  the  debt  had  been  repaid  to  her,  and  also  offers  proof  tending  to 
show  that  a  satisfaction  of  the  judgment  entered  by  the  trustee  after 
the  rule  had  been  taken  on  him  was  fraudulent,  the  trustee  should  be 
removed  so  as  to  permit  the  cestui  que  trust  to  take  proper  action  to 
guard  her  own  interest. 

2.  A  person  to  whom  a  judgment  has  been  confessed  in  trust  for 
creditors  should  not  be  continued  as  a  trustee  after  the  confidence  of 
the  creditors  in  him  is  withdrawn.  It  is  not  material  that  he  is  inno- 
cent of  actual  misfeasance,  his  conduct  ought  to  meet  the  approval 
of  those  whose  interests  are  to  be  promoted,  for  his  whole  duty  is  to 
them. 

Argued  Nov.  16,  1911.    Appeal,  No.  34,  Oct.  T.,  1911, 


Digitized  by 


Google 


192  GILBERT  v.  JOHNSON,  Appellant. 

Statement  of  Facts— Opinion  of  the  Ck>urt.    [49  Pa.  Superior  Ct. 

by  Henrietta  Garrecht,  from  order  of  C.  P.  Lancaster  Ck)., 
Aug.  T.,  1897,  No.  363,  discharging  rule  to  remove  trustee 
in  case  of  Edwin  M.  Gilbert,  Trustee,  v.  J.  W.  Johnson. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orladt, 
Head,  Beaver  and  Porter,  JJ.    Reversed. 

Rule  to  remove  trustee.    Before  Landis,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  discharging  rule  to  remove 
trustee. 

B.  F.  Davis,  for  appellant. — ^The  trustee  should  have 
been  removed:  Bryson  v.  Wood,  187  Pa.  366;  Darlington's 
Est.,  147  Pa.  624. 

John  E.  Malone,  for  appellee. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
From  the  petitions,  answers  and  writings  attached 
thereto,  and  the  conceded  facts,  we  gather  the  following: 
On  or  prior  to  November  1,  1897,  J.  W.  Johnson,  the 
defendant,  was  attorney  for  Henrietta  Gerracht,  the  pe- 
titioner, and  he  borrowed  from  her  the  sum  of  $1,400, 
and  gave  as  security  therefor  a  judgment  bond,  dated  No- 
vember 1,  1897,  drawn  in  favor  of  E.  M.  Gilbert,  Esq.,  as 
trustee,  without  naming  the  interested  party  for  whom  he 
was  trustee.  The  amoimt  of  the  bond  was  $2,800,  but  the 
real  debt  was  $1,400.  By  virtue  of  the  warrant  contained 
in  said  bond  judgment  was  entered  thereon  by  the  pro- 
thonotary  of  the  court  of  common  pleas  of  Lancaster 
coimty  on  November  1,  1897,  for  the  penal  sum  of  $2,800, 
conditioned  to  pay  the  sum  of  $1,400  forthwith.  On 
February  24,  1898,  the  defendant  gave  the  appellant  a 
writing  imder  seal,  dated  February  24,  1898,  in  which  he 
admitted  that  the  appellant  loaned  him  the  money  and 
that  she  had  borrowed  it  from  the  People's  Trust  Company 
of  Lancaster,  and  also  that  he  gave  the  judgment  bond  to 
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E.  M.  Gilbert  as  trustee.  The  defendant  also  gave  a  simi- 
lar writing  to  Mr.  Gilbert.  The  petitioner  alleges  that  she 
never  received  any  payment  on  account  of  the  principal 
due  on  the  judgment  and  that  the  entire  amount  tibereof  is 
due  and  owing  to  her,  with  interest  from  April  1,  1910. 
Interest  seems  to  have  been  paid  on  this  judgment  until 
April  1, 1910,  although  Gilbert  claims  that  it  was  satisfied 
by  the  sheriff's  sale  of  the  year  1900.  The  trustee,  in  one 
of  his  answers,  admitted  that  he  never  received  any  money 
or  valuable  thing  on  said  judgment.  It  is  alleged  that  Mr. 
Johnson,  defendant,  who  was  called  as  a  witness  on  behalf 
of  the  petitioner,  refiised,  under  instruction  of  counsel, 
to  answer  whether  he  had  ever  paid  Mr.  Gilbert  anything 
on  the  judgment.  When  requested  by  counsel  for  the 
petitioner  to  collect  the  judgment  and  to  keep  it  revived 
the  trustee  refiised  to  take  any  steps  in  that  direction. 
The  petitioner  was  insisting  that  she  had  never  received 
any  payment,  either  in  money  or  in  property,  to  apply 
on  the  principal  of  said  judgment.  In  answer  to  the 
petition  for  the  removal  of  E.  M.  Gilbert,  as  trustee,  he 
filed  an  answer  and  we  here  quote  it  in  full.  It  will  at 
least  attract  attention  on  account  of  its  brevity  and  the 
ease  with  which  the  trustee  attempts  to  dispose  of  the 
petitioner's  judgment.  It  follows:  "E.  M.  Gilbert,  for 
answer  to  the  petition  of  Henrietta  Gerracht,  presented  to 
said  court,  and  in  pursuance  to  which  a  rule  to  show 
cause,  &c.  was  granted,  August  20,  1910,  says,  that  the 
above  judgment  was  paid  by  virtue  of  the  sale  of  defend- 
ant's personal  property,  on  Pluries,  Fi.  Fa.,  to  August  term, 
1900,  No.  96,  and  satisfaction  entered  on  said  judgment 
this  30th  day  of  August,  1910.  Wherefore  respondent 
prays  that  said  petition  and  rule  to  show  cause  may  be 
dismissed  by  the  court.  And  respondent  will  ever  pray, 
etc.    E.  M.  Gilbert." 

Now  it  is  remarkable  that  this  trustee,  who  is  said  to 

be  a  reputable  member  of  the  bar  of  Lancaster  coimty, 

should  have  gone  to  the  prothonotary's  oflBce,  ten  dayB 

after  the  rule  had  been  .granted  for  his  removal  as  trustee, 

Vou  xux— 13 


Digitized  by 


Google 


194  GILBERT  v.  JOHNSON,  AppeUant. 

Opinion  of  the  Court.  [49  Pa.  Sup«rior  Ct. 

and  entered  satisfaction  of  this  judgment  on  the  theory 
that  it  had  been  satisfied  by  operation  of  law  by  sale  on  a 
fi.  fa.  to  August  term,  1900,  while  it  seems  to  be  conceded 
that  interest  was  paid  on  the  judgment  until  April  1, 1910. 
We  here  note  that  upon  petition  No.  2,  printed  in  the  ap- 
pellant's paper-book,  the  learned  court  below,  on  rule 
and  notice  to  Mr.  Gilbert,  struck  ofif  said  satisfaction. 
In  this  connection  we  call  attention  to  the  following  paper 
which  is  conceded  to  have  been  executed  and  ddivered 
under  the  hand  and  seal  of  J.  W.  Johnson,  defendant,  to 
wit:  "I,  J.  W.  Johnson,  of  Lancaster  City,  hereby  admit 
that  the  one  thousand  four  hundred  dollars  borrowed 
by  Henrietta  Gerracht  from  the  Peoples  Saving  and  Trust 
Company  was  by  her  loaned  to  me  and  for  which  I  gave 
E.  M.  Gilbert  a  judgment  as  Trustee.  Should  I  die 
before  said  one  thousand  four  himdred  dollars  are  paid, 
the  property  sold  on  account  of  said  Judgment  against 
me  by  the  sheriff  is  to  be  converted  into  cash  and  all  of 
said  one  thousand  foiur  hundred  dollars  paid,  and  after  it 
is  paid  the  balance  to  be  handed  to  my  sister,  Margaret  E. 
Johnson.  Witness  my  hand  and  seal  February  24,  1898. 
J.  W.  Johnson  (seal).''  This  paper  makes  it  clear  that  the 
petitioner  had  received  nothing  on  her  judgment  prior 
to  February  24, 1898,  and  that  Gilbert  was  trustee  for  her. 
Now  from  the  answer  of  Gilbert  to  the  second  petition  we 
get  the  following  facts:  that  Gilbert  denies  having  re- 
ceived any  money  or  valuable  thing  on  said  judgment; 
that  his  reason  for  satisfying  said  judgment  was  that  on 
reference  to  the  execution  of  August  term,  1900,  No.  96, 
he  was  convinced  that  the  amoimt  realized  from  said  sale 
was  more  than  the  amoimt  of  said  judgment,  and  that  he 
had  tiuned  the  personal  property  which  he  bid  in  over  to 
J.  W.  Johnson,  defendant,  as  he  was  directed  to  do;  that 
Gilbert,  trustee,  did  not  pay  the  petitioner  anjrthing  upon 
said  judgment,  and  that  satisfaction  was  entered  upon  said 
judgment  August  30, 1910,  without  notice  to  the  petitioner, 
and  that  the  full  amount  of  said  judgment  was  realized 
at  said  sale  and  that  the  same  by  order  of  petitioner  was 


Digitized  by 


Google 


GILBERT  V.  JOHNSON,  Appellant.  195 

101,  (1912).]  Opinion  of  the  Court. 

turned  over  to  J.  W.  Johnson.  It  thus  appears  that  the 
reason  the  trustee  imdertook  to  satisfy  the  judgment  was 
that  he  had  bid  off  sufficient  property  at  sheriff's  sale  to 
satisfy  the  judgment  but  that  he  turned  this  property  over 
to  the  defendant  and  so  far  as  he  knows  the  petitioner 
never  received  any  of  it.  It  is  true  that  he  claims  to  have 
done  this  in  pursuance  of  written  directions  from  the  pe- 
titioner. But  she  denies  this,  and,  in  short,  she  and  her 
counsel  aver  that  the  sales  on  fi.  fa.  and  the  whole  proceed- 
ings which  are  now  claimed  to  have  satisfied  and  dis- 
charged this  judgment  were  fraudulent  and  were  carried  on 
between  the  trustee  and  the  defendant  and  that  the  result 
has  been,  up  to  the  present  time,  to  hinder,  delay  and  de- 
fraud the  petitioner  to  the  amoimt  of  her  judgment  and 
interest. 

In  our  opinion,  the  learned  judge  below  erred  in  attempt- 
ing, on  a  simple  petition  for  the  removal  of  a  trustee,  etc., 
to  decide  all  questions  of  fact  and  law  in  regard  to  the 
right  of  the  petitioner  to  proceed  with  the  collection  of 
her  judgment.  We  think  the  petitions  and  answers  and 
the  writings  attached  thereto  and  the  facts  conceded  at 
the  argument  made  a  plain  case  calling  for  the  removal 
of  the  trustee,  etc.  We  do  not  think  any  findings  of  fact 
or  conclusions  of  law  f  oimd  in  the  long  opinion  filed  by  the 
learned  judge,  should  have  any  weight,  whatever,  if  the 
petitioner  hereafter  attempts  to  collect  her  judgment.  We 
intend  to  give  her  a  fair  start,  with  a  clean  record,  and 
not  embarrass  her  with  a  trustee  whose  actions  may  sug- 
gest the  inference  that  he  is  too  anxious  to  aid  the  defend- 
ant. 

A  trustee  in  a  case  like  this  one  should  look  zealously 
after  the  interests  of  his  cestui  que  trust  and  allow  the 
defendant  to  hire  a  lawyer,  if  he  needs  one,  and  take  care  of 
his  own  interests. 

It  appears  to  us  quite  probable  that  there  are  numerous 
questions  involved  in  this  investigation  which  could  only 
be  decided  by  a  jury.  Let  us  suppose  for  a  moment  that 
the  defendant  and  the  trustee  have  been  colluding  to  de- 
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fraud  the  petitioner  out  of  her  $1,400  judgment.  Then 
ou^  the  petitioner  to  be  concluded  upon  ail  disputed 
questions  of  law  as  well  as  of  fact  on  an  opinion  and  order 
based  on  a  simple  petition  for  the  removal  of  a  trustee? 
We  would  have  expected  a  member  of  the  bar,  acting 
as  trustee  in  a  case  like  the  present  one,  to  have  at  once 
asked  to  be  reUeved  from  his  trust  as  soon  as  he  discovered 
that  the  petitioner  and  her  coimsel  were  dissatisfied  with 
his  management  and  were  averring  that  he  was  acting 
in  the  interest  of  the  defendant  and  against  the  rights  and 
interest  of  the  petitioner.  In  Bryson  v.  Wood,  187  Pa. 
366,  it  is  said  in  the  syllabus:  ''A  person  to  whom  a  judg- 
ment has  been  confessed  in  trust  for  creditors  should  not  be 
continued  as  a  trustee  after  the  confidence  of  the  creditors 
in  him  is  withdrawn.  It  is  not  material  that  he  is  innocent 
of  actual  misfeasance;  his  conduct  ought  to  meet  the  ap- 
proval of  those  whose  interests  are  to  be  promoted,  for  his 
whole  duty  is  to  them."  In  that  case  Mr.  Justice  Dean, 
speaking  for  the  Supreme  Court,  said:  ''His  very  obsti- 
nacy in  holding  onto  his  office  in  defiance  of  their  wishes 
not  only  shows  an  absence  of  that  sensitiveness  to  imputa- 
tion generally  possessed  by  the  self-respecting,  but  of  it- 
self warrantai  suspicion  of  loyalty  to  the  interests  of  those 
for  whom  he  professed  to  act.  As  said  by  Lord  Notting- 
ham in  Uvedale  v.  Ettrick,  2  Cases  in  Chancery,  130, 
'He  liked  not  that  a  man  should  be  ambitious  of  a  trust, 
when  he  could  get  nothing  but  trouble  by  it.' "  The  court 
then  referred  to  the  Act  of  May  1, 1861,  P.  L.  680,  confer- 
ring power  to  remove  an  "  executor,  administrator,  .... 
or  any  other  trustee,  when  he  is  wasting  or  mismana^ng 
the  property  under  his  charge,  'or  for  any  reason  the  in- 
terests of  the  estate  or  property  are  likely  to  be  jeopardized 
by  the  continuance  of  such  executor,  administrator,  .... 
or  trustee,'  and  said:  "Under  this  statute  we  held,  in 
Kellberg's  App.,  86  Pa.  129,  that  those  interested  in  the 
estate  had  a  right  to  be  freed  from  a  representative  who 
declined  to  proceed  in  the  collection  of  a  doubtful  claim 
against  a  corporation  in  which  he  was  interested.' 
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"  In  Marsden's  Estate,  166  Pa.  213,  it  was  held  that  the 
relation  did  not  depend  alone  upon  the  misconduct  of  the 
trustee,  but  that  it  was  enough  to  show  that  by  reason  of 
his  retention  the  hostile  relations  between  him  and  the 
cestui  que  trust  would  work  disadvantage  and  inconven- 
ience to  the  latter."  This  case  is  cited  and  approved  in 
Myers's  Est.,  205  Pa.  413,  and  Kellberg's  App.,  86  Pa.  129, 
and  is  cited  with  approval  in  Lafferty's  Estate,  108  Pa. 
433. 

It  does  not  appear  in  these  proceedings,  thus  fiar,  just 
why  the  petitioner's  money  was  borrowed  by  Johnson  and 
a  judgment  bond  given  to  E.  M.  Gilbert,  trustee,  without 
disclosing  the  cestui  que  trust.  It  is,  however,  averred, 
and  not  denied,  that  Johnson  was  counsel  for  the  peti- 
tions and  that  Gilbert  was  a  law  student  of  Johnson,  and 
it  is  a  fair  inference  that  Johnson  and  Gilbert  were  friends, 
and  it  is  likely  that  friendship  still  continues. 

The  assignments  of  error  are  sustained,  and  the  decree  of 
the  court  discharging  the  rule  for  the  removal  of  the  trustee, 
etc.,  is  reversed,  and  said  rule  is  reinstated,  and  the  court 
below  is  instructed  to  make  it  absolute  and  remove  Edwin 
M.  Gilbert,  trustee,  smd  appoint  some  suitable  person 
trustee  in  his  place  who  is  not  objectionable  to  petitioner 
and  her  counsel,  or,  if  they  shall  so  elect,  amend  the  r^^rd 
so  that  petitioner,  Henrietta  Gerracht,  shall  be  legal  plain- 
tiff in  said  judgment.  And  it  is  further  ordered  that  Edwin 
M.  Gilbert,  appellee,  pay  tiie  costs  of  this  appeal. 


Schlott,  Appellant,  v.  Terre  Hill  Borough. 

Boad  law — Boroughs — Action  of  borough  council — Widening  of^troet — 
Change  of  grade — Appointmerd  of  viewers — Ad  of  May  H^  187S,  P.  L. 
Its. 

1.  A  mere  motion  adopted  at  a  meeting  of  a  borough  council  "that 
the  building  Ime"  of  a  street  named  "be  moved  two  feet  west,"  with- 
out more,  furnishes  no  warrant  for  application  for  the  appointment  of 
t  under  the  Act  of  May  24, 1878,  P.  L.  129,  or  any  other  ^^t. 
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2.  If  after  the  adoption  of  such  a  motion,  an  owner  of  land  on  the 
street  voluntarily  applies  for  a  permit  authorizing  her  to  dig  up  the 
street  for  the  purpose  of  making  a  sidewalk  along  her  property,  and 
upon  this  permit  being  granted  she  puts  backs  her  fence  and  makes  her 
pavement,  such  action  on  her  part  affords  no  ground  for  the  appoint- 
ment of  viewers. 

Argued  Nov.  16,  1911.  Appeal,  No.  35,  Oct.  T.,  1911, 
by  plaintiflf,  from  order  of  C.  P.  Lancaster  Co.,  Trust 
Book  No.  21,  page  445,  dismissing  petition  for  appoint- 
ment of  viewers  in  case  of  Anna  Schlott  v.  Terre  Hill 
Borough.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Petition  for  appointment  of  viewers. 

The  opinion  of  the  Superior  C!ourt  states  the  facts. 

Error  assigned  was  ord«r  dismissing  petition  for  the  ap- 
pointment of  viewers. 

B.  F.  Davis,  for  appellant. — ^The  proceedings  are  in 
accordance  with  the  Act  of  May  24,  1878,  P.  L.  129. 
This  act  of  assembly  applies  to  cases  of  this  kind:  Seaman 
V.  Washington  Boro.,  172  Pa.  467;  Rodgers  v.  Freemans- 
burg  Boro.,  2  Pa.  C.  C.  Rep.  518;  Klenke  v.  West  Home- 
stead Boro.,  216  Pa.  476;  Deer  v.  Sheraden  Boro.,  220  Pa. 
307;  Davis  v.  Penna.  R.  R.  Co.,  43  Pa.  Superior  Ct.  119; 
Bredin  v.  Ry.  Co.,  165  Pa.  262. 

Here  was  proof  of  a  resolution  of  an  ordinance  directing 
the  change  of  the  line  of  the  street :  Bohan  v.  Avoca  Boro., 
154  Pa.  404;  Fisher  v.  South  Williamsport  Boro.,  1  Pa. 
Superior  Ct.  386. 

John  E.  Moloney  with  him  S.  R.  Weaver,  for  appellee, 
cited:  Davis  v.  Penna.  R.  R.  Co.,  43  Pa.  Superior  Ct.  119; 
Jenkins  v.  Minersville  Boro.,  44  Pa.  Superior  Ct.  423. 

Opinion  by  Head,  J.,  March  1,  1912: 

The  appellant  filed  her  petition  in  the  court  of  common 


Digitized  by 


Google 


SCHLOTT,  Appellant,  v.  TERRE  HILL  BORO.     199 

197,  (1912).]  Opinion  of  the  Court. 

pleas  of  Lancaster  county  alleging  that  she  was  a  resident 
of  the  borough  of  Terre  Hill  in  said  county  and  the  owner 
of  a  considerable  lot  of  ground  on  the  west  side  of  Maple 
street  in  said  borough ;  "that  the  said  borough  had  enacted, 
ordained  and  surveyed  and  laid  out  and  widened  the  said 
Maple  street  on  the  west  side  of  the  same  where  your 
petitioner's  property  is  situated  and  changed  the  street 
line  and  also  changed  or  altered  the  grade  of  the  said 
street  so  that  the  land  of  yoiu-  petitioner  has  been  taken 
and  appropriated  by  the  said  borough  in  so  doing/'  etc. 
After  further  alleging  that  her  property  had  been  damaged 
and  that  no  compensation  had  been  made,  she  prayed  for 
the  appointment  of  viewers  "in  accordance  with  the  Act 
or  Acts  of  Assembly  in  such  cases  made  and  provided." 
Her  petition  points  to  no  ordinance  or  resolution  of  council 
authorizing  anything  to  be  done  in  the  said  street  affecting 
her  property.  It  alleges  no  entry  upon  her  property  by 
any  municipal  officers  or  servants,  or  any  act  done  by 
them  changing  its  physical  condition.  It  does  generally 
allege  that  the  borough  had  exercised  nearly  every  kind 
of  municipal  function  in  relation  to  the  said  street  by  which 
the  property  of  a  citizen  might  be  affected.  There  are  a 
number  of  acts  of  assembly  authorizing  the  doing  of  one 
or  more  of  the  things  alleged  and  prescribing  different  rem- 
edies according  to  the  nature  of  the  municipal  action  taken. 
It  was  not  easy  for  the  learned  court  below,  upon  a  mere 
inspection  of  the  petition  as  it  was  filed,  to  determine  the 
real  nature  of  the  injury  alleged  nor  which  one  of  the 
several  remedies  provided  by  law  would  be  appropriate 
under  the  circumstances.  A  rule  to  show  cause  why  view- 
ers should  not  be  appointed  was  therefore  awarded.  An 
answer  was  filed  by  the  borough,  denying  generally  all  the 
allegations  in  the  petition,  and  particularly  that  it  ever 
appropriated  any  of  the  petitioner's  land  for  the  purpose 
of  widening  the  street  or  any  other  purpose;  that  it  ever 
adopted  any  ordinance  changing  the  line  or  grade  of  Maple 
street,  wid  averring  it  had  not  in  fact  done  either,  etc. 
Testimony  was  taken  on  both  sides,  the  petitioner  offering 
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herself  as  a  witness  and  producing  before  tbe  eonunisaioner 
the  records  of  the  borough  council. 

So  far  as  any  corporate  action  is  concerned,  the  most 
that  she  could  show  was  that  at  a  special  meeting  of  the 
borough  coimcil,  held  on  July  17,  1908,  the  following 
transpired:  "The  president,  Mr.  Artz,  said  the  object  of 
the  meeting  was  to  determine  how  far  west  tbe  building 
line  on  Maple  street  was  to  be  moved.  It  was  moved  by 
Mr.  Wenger,  seconded  by  Mr.  Lutz,  that  the  building  line 
on  Maple  street  be  moved  two  feet  west.  Motion  carried. 
Meeting  adjourned."  All  of  the  testimony  taken,  and  in 
this  respect  it  is  without  dispute,  furnishes  no  shred  of 
evidence  that  any  other  corporate  action  beyond  that  in- 
dicated by  the  minutes  just  quoted  was  taken.  It  is  too 
clear  for  argiunent  that  this  resolution,  if  it  may  be  so 
properly  designated,  authorized  no  change  in  the  line, 
the  grade  or  the  location  of  Maple  street.  It  required  no 
property  owner  to  do  anything.  It  provided  no  sanction 
for  its  own  enforcement.  It  contained  no  provision  for 
notice  of  its  adoption  to  be  published  generally  or  to  be 
served  upon  individual  citizens.  It  affected,  as  its  terms 
declare,  only  the  building  line  and  not  the  property  line, 
along  the  street  in  question.  If  such  a  regulation,  under 
conditions  there  existing,  would  be  unreasonable  or  op- 
pressive, it  would  not  furnish  a  warrant  for  an  application 
for  the  appointment  of  viewers  under  the  act  of  May  24, 
1878,  P.  L.  129,  or  any  other  act  within  our  knowledge. 

As  already  stated,  this  evidence  was  produced  by  the 
petitioner.  She  fiu*ther  admitted  on  the  witness  stand  that 
no  notice  of  any  kind  had  been  served  upon  her  by  any 
borough  official  indicating  any  intent  on  the  part  of  coun- 
cil to  appropriate  or  interfere  with  her  property.  Almost 
a  year  after  the  meeting  of  coimcil  referred  to,  the  peti- 
tioner voluntarily  applied  for  a  permit  authorizing  her  to 
dig  up  Maple  street  for  the  purpose  of  making  a  sidewalk 
along  her  property  and  this  permit  was  granted.  What- 
ever work  was  actually  done  on  the  ground  affecting  her 
property,  she  did  herself  or  caused  to  be  done,  the  borough 


Digitized  by 


Google 


SCHLOTT,  AppeUant,  v.  TERRE  HILL  BORO.    201 
107,  (1013).]  Opinion  of  the  Court. 

having  done  nothing  except  to  grant  the  permit  for  which 
Bhe  applied.  From  her  own  testimony,  then,  the  learned 
oourt  below  finds  ''that  ^e  thereupon  put  back  her  fence 
and  made  her  pavement.  This  she  did  voluntarily,  as  did 
the  other  landowners  along  the  street,  as  no  order  by  the 
borough  authorities  was  ever  given  to  her  to  do  so.  No 
mtynance  was  ever  adopted  fixing  the  line  or  the  grade  of 
the  street,  nor  was  any  change  actually  made  by  the  bor- 
ou^  authorities."  The  learned  coini;  therefore  refused  to 
appoint  viewers,  and  from  the  order  discharging  the  rule 
referred  to  this  i^peal  is  taken. 

We  do  not  think  it  can  be  successfully  argued  that  under 
these  circumstances  this  case  is  ruled  by  Davis  v.  Penna. 
R.  R.  Co.,  43  Pa.  Superior  Ct.  119.  There  the  petition 
averred  the  existence  of  the  jurisdictional  facts,  clearly  de- 
scribed the  act  or  omission  of  the  company  complained  of, 
and  pointed  to  the  single  remedy  provided  by  the  statute 
where  the  existence  of  such  facts  was  alleged.  The  peti- 
tioner not  only  averred  the  existence  of  the  necessary 
facts  in  hs  petition  but  continued  to  occupy  that  attitude 
throughout  the  entire  proceeding.  But  the  learned  court, 
weig^iing  the  conflicting  evidence,  determined  from  its  pre- 
ponderance that  the  facts  asserted  did  not  in  reality  exist. 
TliiB  we  held  to  be  an  assumption  by  the  coiuli  of  the 
functions  of  a  tribimal  created  by  the  statute. 

In  the  present  case  the  learned  coiu*t  but  undertook  to 
read  tiie  vague  and  general  averments  of  the  petition  in 
the  light  of  the  testimony  of  the  petitioner  herself.  Read- 
ing it  in  that  light  and  interpreting  it  as  she  herself  did, 
it  was  clear  there  was  no  cause  of  action  against  the 
borough,  and  the  coiui;  was  left  in  practically  the  same 
situation  that  would  have  existed  had  she  testified  that 
she  never  in  fact  signed  the  petition  or  authorized  any- 
one to  sign  it  for  her.  In  Bredin  v.  Railway  Co.,  165  Pa. 
262,  the  Supreme  Court,  in  discussing  what  could  be  prop- 
erly considered  in  a  preliminary  inquiry  of  the  character 
of  the  one  now  before  us,  said:  ''Defendant  company's 
main  objections  to  the  latter  (the  appointment  of  viewers) 


Digitized  by 


Google 


202     SCHLOTT,  Appellant,  v.  TERRE  HILL  BORO. 

Opimon  of  the  Court.  [49  Pa.  Superior  Ct 

are  grounded  upon  matters  of  fact  which  are  not  admitted 
and  upon  which  we  cannot  undertake  to  pass  at  this  stage 
of  the  proceedings."  Suppose  they  had  been  admitted 
by  the  petitioner,  as  they  have  been  here,  the  language 
quoted  clearly  indicates  that  it  would  have  been  proper  to 
consider  them.  The  law  ought  not  to  compel  the  doing  of 
useless  things  which  could  only  result  in  a  waste  of  the 
public  time  and  the  substance  of  the  litigant. 

Many  cases  are  cited  in  the  able  argument  of  the  learned 
coimsel  for  the  appellant,  but  in  no  one  of  them  do  we 
find  any  warrant  for  the  conclusion  that  imder  the  cir- 
cumstances here  existing  the  learned  court  below  was 
bound  to  proceed  with  the  appointment  of  viewers  ^d 
thus  carry  on  a  useless  proceeding.  Had  we  a  case  like 
Klenke  v.  West  Homestead  Borough,  216  Pa.  476,  where 
the  petition  alleged  that  the  borough  ''by  its  officers  and 
agents,  entered  upon  Eighth  avenue,  upon  which  the  peti- 
tioner's property  abuts,  and  excavated  to  a  depth  of  about 
twenty  to  twenty-five  feet,  removing  the  support  to  the 
lot  and  destroying  the  fence,  shrubbery  and  trees,"  thare 
would  be  little  difficulty  in  reaching  the  conclusion  adopted 
by  the  Supreme  Court  that  a  case  for  the  appointment  of 
viewers  imder  the  act  of  1878  sufficiently  appeared. 

We  are  of  opinion,  therefore,  that  the  record  before  us 
discloses  no  reversible  error,  and  as  a  consequence  that 
the  assignments  of  error  must  be  overruled  and  the  order 
or  decree  discharging  the  rule  for  the  appointment  of 
viewers  affirmed. 
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Hartman's  Estate. 

Executors  and  administrators — Removal  of  executor — Hwband  and 
wife, 

1.  The  orphans'  court  may  remove  an  executrix  who  refuses  to  sue 
her  husband,  when  it  is  shown  prima  facie  that  he,  an  attorney  and 
trustee  of  the  testatrix,  had  received  and  not  accounted  for  money  of 
the  testatrix,  and  this  is  the  case  although  the  executrix's  account  of 
the  moneys  she  actually  received  and  accounted  for  had  been  settled 
and  adjudicated. 

2.  In  such  a  case  the  confirmation  of  the  account  is  not  res  adjudicata 
of  the  claim  against  the  husband,  nor  is  the  confirmation  a  fiinal  decree; 
nor  until  the  executrix  is  finally  discharged  is  she  relieved  from  the  duty 
of  collecting  the  debt  due  to  the  estate.  If  she  refuses  to  do  so,  an- 
other person  should  be  appointed  to  take  proper  action  in  the  coiirt  of 
common  pleas  to  collect  the  debt. 

Argued  Nov.  16,  1911.  Appeal,  No.  38,  Oct.  T.,  1911, 
by  Elizabeth  A.  Bender,  from  decree  of  0.  C.  Lancaster 
Ck).,  March  T.,  1909,  No.  15,  removing  executrix  in  Estate 
of  Sophia  Hartman,  deceased.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orlady,  Head,  Beaver  and  Por- 
ter, JJ.    AflSrmed. 

Petition  to  remove  executrix.    Before  Smith,  P.  J. 
The  facts  are  stated  in  the  opinion  of^the  Superior  Court. 

Error  assigned  was  decree  dismissing  executrix. 

John  E.  Malone,  with  him  Amos  E.  Burkholdery  for 
appellant. — ^The  confirmation  of  the  account  was  conclu- 
sive: Helfenstein's  Est.,  135  Pa.  293;  Marsteller  v.  Mar- 
steller,  132  Pa.  517;  Weiting  v.  Nissley,  6  Pa.  141;  Connor 
V.  Gibbons,  228  Pa.  617;  Chambers's  App.,  11  Pa.  436; 
Schaeffer's  App.,  119  Pa.  640;  Galloway's  Est.,  5  Pa. 
Superior  Ct.  272;  Patton's  Est.,  19  Pa.  Superior  Ct.  545. 

W.  U.  Hensel,  with  hun  F.  S.  Groff,  for  appellees.— The 
orphans'    court   has   no   jurisdiction   over   accounts   of 
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attorneys  in  fact  and  they  should  be  called  upon  to  ac- 
count by  a  bill  in  equity  in  the  common  pleas:  Fidelity 
Ins-  Trust  &  Safe  Dep.  Co.  v.  Gazzam,  161  Pa.  536; 
Hengst's  App.,  24  Pa.  413:  Weigley  v.  Ck)ffman,  144  Pa. 
489. 

Opinion  by  Morrison,  J.,  March  1, 1912: 

We  think  the  real  question  involved  in  this  case  is 
whether  the  orphans'  court  can  remove  an  executrix  who 
refuses  to  sue  her  husband,  when  it  is  shown  prima  facie 
that  he,  as  attorney  and  trustee  of  the  testatrix,  has  re- 
ceived and  not  accounted  for  moneys  of  said  testatrix 
notwithstanding  the  executrix's  account  of  the  moneys 
she  actually  received  and  accoimted  for  has  been  settled 
and  adjudicated. 

Sophia  Hartman,  the  testatrix,  had  her  home  with  her 
son-in-law,  William  K.  Bender,  in  Lancaster  county,  for 
many  years.  On  December  17,  1887,  she  appointed  him 
her  attorney  in  fact  by  letter  of  attorney  delivered  and 
recorded  in  Lancaster  county,  and  he  continued  to  act  as 
such  attorney  in  fact  from  that  date  until  January  8, 1908, 
at  which  time  she  died  testate,  first  having  made  her  will 
of  which  she  made  her  daughter,  EUzabeth  A.  Bender, 
wife  of  said  William  K.  Bender,  sole  executrix.  Letters 
testamentary  were  committed  to  the  said  Elizabeth  A. 
Bender,  executrix,  who  filed  an  account,  and  one  of  the 
exceptions  to  said  account  was  that  she  had  not  accounted 
for  all  the  monejrs  she  received,  or  should  have  received, 
from  William  K.  Bender,  who  was  attorney  in  fact  for 
the  deceased.  It  appears  that  at  the  hearing  before  the 
orphans'  court  this  exception  was  withdrawn,  without 
prejudice,  and  an  adjudication  of  the  account  was  duly 
filed.  One-half  of  the  estate  was  given  by  the  testatrix 
to  her  daughter,  Elizabeth  A.  Bender,  and  the  other  half 
to  her  two  grandchildren,  children  of  a  deceased  son. 

After  the  account  had  been  filed  and  confirmed,  the  said 
grandchildren  presented  a  petition  to  the  orphans'  court 
asking  for  the  removal  of  Elizabeth  A.  Bender,  executrix, 
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for  the  reason  that  she  had  neglected  and  refused  to  bring 
suit  for  a  large  sum  of  money  which  came  into  the  hands 
of  William  K.  Bender  as  attorney  in  fact  for  the  testatrix. 
To  this  petition  an  answer  was  filed  denying  that  William 
K.  Bender  was  indebted  in  any  simi  whatever  to  the  estate 
of  Sophia  HartmaU;  and  to  this  answer  a  replication  was 
filed. 

The  learned  court  below  said  in  regard  to  the  matter: 
''There  is  not  much  room  for  argument  as  to  the  pleadings 
or  jurisdiction.  With  petition,  answer  and  replication,  the 
pleadings  are  complete,  and  that  the  Act  of  May  1,  1861, 
P.  L.  680,  has  given  the  court  power  to  exercise  a  dis- 
cretion in  cases  of  this  kind  seems  to  be  no  longer  in 
doubt;"  citing  numerous  cases,  among  which  are  Kell- 
berg's  App.,  86  Pa.  129;  Schwilke's  App.,  100  Pa.  628. 
We  entertain  no  doubt  that  the  proceedings  in  this  case 
on  petition,  citation,  answer  and  replication  were  regular. 

Before  the  decree  was  made  removing  the  executrix  a 
strong  prima  facie  case  was  made  out  in  support  of  the 
averments  in  the  petition  that  William  K.  Bender,  as 
attorney  in  fact,  had  received  large  sums  of  money  belong- 
ing to  Sophia  Hartman,  deceased,  and  that  he  had  not 
accounted  for  the  same,  and  it  was  further  shown  that 
Elizabeth  A.  Bender,  executrix,  his  wife,  absolutely  re- 
fused to  bring  suit  or  take  any  steps  to  compel  said  William 
K.  Bender  to  settle  the  account  and  pay  over  to  her  any 
sum  which  he  might  be  foimd  to  be  owing  said  estate. 
Upon  this  condition  of  things,  the  orphans'  court  made  a 
decree  removing  Elizabeth  A.  Bender,  executrix,  and  she 
took  this  appeal. 

In  support  of  the  appeal  the  learned  coimsel  first  take 
the  position  that  the  account  filed  by  the  executrix,  which 
was  adjudicated  and  confirmed  finally,  was  res  adjudicata, 
and  that  the  court  had  thereafter  no  power  to  dismiss  the 
executrix.  We  cannot  see  much  force  in  this  contention. 
In  the  first  place  it  does  not  appear  that  the  question  of 
the  indebtedness  of  WiUiam  K.  Bender  was  passed  upon 
in  the  account.    Of  course  the  adjudication  and  confir* 
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mation  is  final  and  conclusive  as  to  what  was  contained 
therein  and  perhaps  as  to  what  should  have  been  covered 
by  the  account.  The  question  here  involved  is  William  K. 
Bender's  account  with  Sophia  Hartman  under  a  letter 
of  attorney.  Over  the  settlement  of  this  accoimt  we 
think  the  orphans'  court  had  no  jurisdiction.  If  this 
is  so  any  adjudication  of  said  account  would  not  have  any 
finality  or  binding  effect  upon  Bender.  See  Cutler's 
Estate,  225  Pa.  167. 

In  FideUty  Ins.  Trust  &  Safe  Dep.  Co.,  Admr.,  v. 
Gazzam,  161  Pa.  536,  it  was  held  as  stated  in  the  sylla- 
bus: ''The  fact  that  the  accoimt  of  an  executor  has 
been  confirmed  by  the  orphans'  court,  will  not  pre- 
vent the  administrator  d.  b.  n.  c.  t.  a.  of  the  testa- 
tor from  filing  a  bill  in  equity  in  the  court  of  common 
pleas  to  set  aside  a  power  of  attorney  given  by  the  tes- 
tator to  the  executor,  and  to  compel  the  executor  to  ac- 
count for  moneys  alleged  to  have  been  fraudulently  ap- 
propriated to  his  own  use  while  acting  as  attorney  in  fact 
for  the  decedent  in  the  latter's  lifetime."  While  not  pre- 
cisely in  point  we  consider  Weigley  v.  Coffman,  144  Pa. 
489,  and  Miller's  Est.,  136  Pa.  349,  as  sustaining  the  same 
doctrine.  We  therefore  conclude  that  there  is  no  merit 
in  the  question  of  res  adjudicata. 

The  next  position  taken  by  the  coimsel  is  that  the 
decree  of  the  orphans'  coiuli  confirmmg  the  account  abso- 
lutely is  a  final  decree  and  that  it  cannot  be  attacked 
collaterally.  It  is  sufficient  to  say  as  to  this  branch  of 
the  argiunent  that  no  attempt  has  been  made  to  attack 
this  decree  collaterally,  nor  in  any  manner  to  disregard 
its  full  force  and  effect.  Let  it  be  conceded  that  the  decree 
of  the  orphans'  court  confirming  the  account  of  the  ex- 
ecutrix was  final  and  conclusive  not  only  upon  what  the  ac- 
count contained,  but  what  it  ought  to  have  contained,  yet 
the  case  now  before  us  is  not  touched  by  that  doctrine.  It 
is  conceded  that  WiUiam  K.  Bender,  as  attorney  in  fact,  re- 
ceived large  siuns  of  money  belonging  to  the  decedent  and 
if  it  be  true  that  he  did  not  settle  his  accoimt  and  pay  over 
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said  money  to  her  in  her  lif  ethne,  and  that  he  has  neglected 
and  refused  to  settle  and  pay  over  the  said  moneys  to  her 
legal  representative,  then,  in  our  opinion,  the  jurisdiction 
to  compel  him  to  settle  and  pay  over  is  in  the  common 
pleas  and  not  in  the  orphans'  court. 

The  next  position  taken  by  the  counsel  for  appellant  is 
that  the  petition  presented  by  the  appellees  which  resulted 
in  appellant's  dismissal  is  not  in  the  nature  of  a  petition 
to  review  the  account  of  the  appellant.  This  is  true.  No 
one  contends  that  it  is  a  petition  to  review  the  accoimt  of 
the  appellant.  It  is  not  even  hinted  in  the  proceedings 
that  it  is  desired  to  review  said  account.  We  do  not  see 
any  merit  in  the  several  positions  taken  by  counsel.  It 
is  argued  by  them  that  appellant  filed  her  final  account 
and  that  it  was  confirmed  absolutely,  and  for  this  reason 
the  jurisdiction  of  the  court  to  dismiss  her  was  ousted. 
It  is  not,  however,  contended  that  she  had  been  dis- 
charged as  executrix.  Moreover,  the  accoimt  is  not  desig- 
nated as  a  final  account.  It  is  simply  headed:  "The  ac- 
coimt of  Elizabeth  A.  Bender,  Executrix,  etc."  Suppose 
that  after  this  account  was  confirmed  absolutely  Bender 
had  changed  his  mind  and  had  settled  with  the  executrix 
and  paid  over  to  her  a  considerable  sum  of  money.  Will 
it  be  contended  by  anyone  that  the  orphans'  court  would 
have  been  without  jurisdiction  to  compel  said  executrix 
to  account  for  this  money?  Surely  not.  If  this  be  con- 
ceded, then  it  is  folly  to  contend  that  the  orphans'  court 
was  without  jurisdiction. 

Prom  the  facts  as  disclosed  to  us  by  the  record,  and  on 
due  consideration  of  the  arguments,  we  have  all  reached 
the  conclusion  that  the  learned  court  below  exercised  a 
wise  and  legal  discretion  in  removing,  after  full  hearing, 
Elizabeth  A.  Bender,  executrix. 

The  assignments  of  error  are  dismissed,  and  the  decree  of 
the  coxul;  below  is  aflSrmed  at  the  cost  of  the  appellant. 
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Rothsville  Knitting  Mills  Assigned  Estate. 

Auditors  —  Findings  of  fact  —  Jvdgmerd  note — Corporation — Note 
signed  by  treasvrer. 

Where  an  auditor  appointed  to  distribute  the  balance  in  the  hands  of 
assignees  of  an  insolvent  corporation,  finds  as  a  fact  that  the  proceeds 
of  a  judgment  note  signed  in  the  name  of  the  corporation  by  its  treas- 
urer, went  to  the  treasurer  personally  and  not  to  the  corporation,  such 
finding  will  not  be  reversed  by  the  appellate  court  if  based  upon  com- 
petent evidence  and  confirmed  by  the  coiui)  of  common  pleas;  and  es- 
pecially is  this  the  case  where  the  finding  involves  a  paaslng  oa  the 
credence  to  be  given  to  oral  testimony. 

Argued  Nov.  17, 1911.  Appeal,  No.  178,  Oct  T.,  1911, 
by  J.  W.  Baker,  from  order  of  C.  P.  Lancaster  Co.,  Trust 
Book  No.  21,  page  440,  dismissing  exceptions  to  auditor's 
report  In  re  Assigned  Estate  of  Rothsville  Knitting  Mills. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orladt, 
Head,  Beaver  and  Porter,  JJ.   Afl5rmed. 

Exceptions  to  report  of  J.  W.  Brown,  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  in  (tiflmissing  exceptions  to  au- 
ditor's report. 

John  E.  MaionSj  for  appellant. — ^There  was  no  conflict 
of  testimony  before  the  auditor  and  his  finding  was  a 
mere  deduction  from  imdisputed  facts  and  therefore  has 
not  the  value  to  which  an  auditor's  finding  of  fact  is  or- 
dinarily entitled:  Hindman's  App.,  85  Pa.  466;  Phillips' 
App.,  68  Pa.  130;  Sproull's  App.,  71  Pa.  137;  MiUigan's 
App.,  97  Pa.  525;  Woodward  v.  Carson,  208  Pa.  144. 

W.  H.  KeUer,  of  Coyle  &  KeUer,  with  him  B.  Frank 
Kready,  for  appellees. — ^The  auditor  stood  in  the  place  of  a 
jury.  His  finding  is  entitled  to  as  much  weight  as  the 
verdict  of  a  jxiry,  and  in  the  absence  of  fraud  or  miscon- 
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duct  (which  is  not  even  hinted  at),  or  clear  mistake,  win 
not  be  disturbed:  Button's  Est.,  181  Pa.  426;  Huckestein 
V-  Kaufman,  173  Pa.  199;  Hess'  Est.,  150  Pa.  346;  Schep- 
pers's  App.,  125  Pa.  598;  Lewis'  App.,  127  Pa.  127;  Pitts- 
burg's App.,  70  Pa.  142;  Burroughs's  App.,  26  Pa.  264. 

Opinion  by  Rice,  P.  J.,  March  1, 1912: 

TWs  is  an  appeal  by  J.  W.  Baker  from  the  decree  dis- 
missing the  exceptions  filed  by  him  to  the  report  of  the 
auditor  appointed  to  make  distribution  of  the  balance 
shown  by  the  final  accoimt  of  the  assignees  for  the  benefit 
of  creditors  of  the  Rothsville  Knitting  Mills.  The  claim 
of  the  appellant  was  based  on  a  note  in  his  favor  for  $2,115 
payable  one  day  after  date,  with  confession  of  judgment 
and  usual  waivers,  signed  "Rothsville  Knitting  Mills,  Inc. 
(Seal),  C.  W.  Grosh,  Treas.  (Seal)."  The  question  in  the 
case  was,  whether  the  original  note,  of  which  this  was  the 
last  of  a  series  of  renewals,  was  given  for  a  loan  by  Baker 
to  the  company,  which  the  company  had  the  benefit  of,  or 
was  given  for  a  loan  by  Baker  to  C.  W.  Grosh  individually. 
Baker  did  not  testify  in  the  case,  but  Grosh  testified  that 
it  was  given  for  a  loan  to  the  company  and  that  the  money 
went  into  the  company's  treasury.  As  opposed  to  this 
testimony,  the  assignees  and  other  claimants  of  the  fimd 
relied  upon  a  combination  of  facts  which  they  contend, 
and  the  auditor  foimd,  showed  that  the  note  was  given 
for  a  loan  to  Grosh.  These  facts  are  so  clearly  and  satis^ 
factorily  recited  in  the  auditor's  report  that  we  shall  not 
undertake  to  state  them  in  another  form.  "C.  W.  Grosh 
who  was  treasurer  of  the  company,  is  a  son-in-law  of 
J.  W.  Baker,  and,  on  March  20,  1909,  Mr.  Baker  gave  to 
Grosh  a  check  for  $1,000.  The  check  was  made  payable  to 
C.  W.  Grosh  and  was  deposited  by  him  to  his  own  account, 
and  afterward  a  check  was  given  by  Grosh  to  the  Roths- 
ville Knitting  MiUs  for  the  same  amount.  On  May  7, 
1909,  the  same  thing  was  done.  Baker  giving  to  Grosh  a 
check  for  $1,000,  Grosh  depositing  it  to  his  own  account 
and  giving  his  check  to  the  Rothsville  Knitting  Mills  for 
Vol.  xux — 14 


Digitized  by 


Google 


210  ROTHSVILLE  KNITTING  MILLS  ASSIGNED  EST. 
Opinioii  of  the  Court.         [40  Pa.  Soperior  Ct. 

$1,000.  The  books  of  the  company,  kept  by  Grosh^  do 
not  diow  any  ^xtry  of  any  money  loaned  by  Mr.  Bak^ 
or  by  Mr.  Grosh  to  the  RothsvUle  Knitting  Mills,  and 
Mr.  Grosh,  testifying  that  he  kept  a  ledger  and  cash  book, 
in  answer  to  a  question  whether,  on  or  about  March  20, 
1909,  there  was  any  item  showing  $1,000  loaned  by  him- 
self or  Mr.  Baker  to  the  company,  said  'I  don't  believe 
tiiere  is  any  there.'  In  answer  to  a  later  question,  in  r^er- 
ence  to  May  7,  1909,  Mr.  Grosh  said,  'No,  I  do  not  see 
any  there.'  When  called  upon  to  explain  how  he  paid  for 
forty-four  shares  of  stock  which  he  held,  and  which  was 
valued  at  $4,400,  Mr.  Grosh  said  that  while  they  were 
getting  the  mill  into  shape,  before  the  incorporation  of 
the  company,  he  paid  for  many  things,  such  as  shafting, 
puIleyB,  engine,  boiler,  press,  and  other  things,  out  of  his 
own  account.  He  said  the  shafting  was  done  by  contract 
and  cost  about  $1,900,  and  that  he  had  paid  the  bill,  and 
yet  from  an  examination  of  the  books  and  checks  of  the 
company  it  app^urs  that  a  large  part  of  the  said  sum  of 
$1,900  was  paid  by  the  company  after  its  organization 
and  incorporation,  and  Mr.  Grosh  upon  cross-examination 
said  that  he  didn't  pay  that  sum  which  the  company  paid. 
He  furnished  a  statement  of  everything  he  had  paid  for  the 
company  and  of  all  moneys  he  had  paid  in,  and  the  total  is 
$3,059,  and,  when  asked  U  he  had  any  way  of  showing  how 
he  had  paid  the  difference  between  the  statement  he  had 
submitted  and  the  balance  of  his  stock  subscription,  he 
said, '  I  have  not. '  John  Gray,  an  expert  accountant,  who 
examined  the  books  of  the  company,  testified  that  they 
showed  no  bills  payable  to  J.  W.  Baker,  Joseph  W.  Baker, 
C.  W.  Grosh,  or  Clarence  W.  Grosh,  although  the  books 
do  show  an  account  of  bills  payable.  He  further  testified 
that  the  books  show  that  f orty-f oiu*  shares  of  stock  were 
issued  to  C.  W.  Grosh  and  nothing  to  show  that  they  were 
paid  for.  Under  all  the  testimony  yoiu*  auditor  is  of  the 
opinion  that  the  two  checks  of  $1,000  each  given  by 
J.  W.  Baker  to  C.  W.  Grosh  were  loans  made  by  Baker  to 
Grosh,  and  that  Grosh  turned  them  in  to  the  company  to 
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pay  the  balance  due  on  his  stock.  Fmding  as  a  fact  that 
Baker  made  no  loan  to  the  Rothsville  Knitting  Mills  no 
dividend  is  allowed  on  the  note  for  $2,015  which  has  been 
presented."  Upon  exceptions  to  the  report  of  the  auditor, 
the  court  filed  a  carefully  considered  opinion,  reciting  the 
facts  in  more  condensed  form  and  saying,  in  conclusion: 
"The  evidence  here  is  not  only  sufficient  to  have  justified 
a  submission  of  the  question  to  a  jury,  but  we  do  not  un- 
derstand how  the  auditor  could  have  arrived  at  a  different 
conclusion.  There  has  been  no  proof  of  misconduct,  fraud 
or  clear  mistake  on  the  part  of  the  auditor  shown,  and  we, 
therefore,  dismiss  the  exceptions  and  confirm  the  report 
absolutely."  It  is  not  required,  in  order  to  support  the 
decree,  to  declare  that  the  auditor  and  the  coiui;  could  not 
have  arrived  at  a  different  conclusion.  It  is  enough  to  say 
that  the  evidence  was  sufficient  to  support  the  auditor's 
finding,  and,  this  having  been  approved  by  the  court, 
nothing  short  of  clear  error  would  justify  us  in  overturning 
the  decree.  It  is  strenuously  argued  that  this  is  not  one 
of  those  cases  in  which  so  great  weight  should  be  attached 
to  the  finding  of  an  auditor,  and  we  are  referred  to  Hind- 
man's  Appeal,  85  Pa.  466,  where.it  was  said:  "Where  he 
(an  auditor)  reports  facts  directly  proved  by  the  witnesses, 
his  report  is  entitled  to  great  weight.  But  when  the  fact 
is  simply  a  deduction  from  other  facts  reported  by  him, 
his  conclusion  is  the  result  of  reasoning  the  correctness 
of  which  we  are  as  competent  to  judge  as  he.  We 
will  therefore  review  such  result  and  correct  it,  if  we 
discover  error  therein."  This  is  sound  doctrine  and 
is  supported  by  numerous  authorities.  But  it  must  be 
observed  that,  in  determining  the  question  of  fact  upon 
which  the  case  turned,  it  became  necessary  to  pass  upon 
the  credibility  and  accuracy  of  recollection  of  the  principal 
?ritne6S.  Without  his  testimony,  the  conclusion  would 
have  been  almost  irresistible  that  this  was  not  a  loan  to 
the  company,  but  a  loan  to  himself.  At  any  rate,  it  is 
safe  to  say  that,  without  his  testimony,  a  finding  that 
this  was  a  loan  to  the  company  would  have  had  no 
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sufficient  foundation.  For,  it  is  to  be  observed,  there  is 
no  evidence  that  the  by-laws  gave  the  treasurer  of 
the  company  authority  to  execute  promissory  notes  in 
the  name  of  the  company.  Therefore,  the  company  could 
not  be  held  Uable  on  the  note,  unless  it  directly  bene- 
fited from  it:  Monongahela  Nat.  Bank  v.  Harmony  Land 
Co.,  22B  Pa.  440.  In  order  to  substantiate  the  claim,  oral 
testimony  was  resorted  to,  and  was  necessary.  If  the 
claimant  had  brought  action  against  the  company  on  this 
note,  and  the  same  evidence  was  presented  on  the  trial  that 
was  presented  on  this  audit,  surely  no  one  would  contend 
that  the  court  would  have  been  justified  in  giving  binding 
direction  in  favor  of  the  claimant,  or  that  a  verdict  against 
him  would  be  so  clearly  against  the  evidence,  or  the  weight 
of  the  evidence,  that  it  would  be  the  duty  of  the  court  to 
set  it  aside.  The  reason  is  plain.  The  jury  have  much 
better  opportunity  for  judging  of  the  credibility  of  the 
witnesses  than  has  an  appellate  court.  And  so  it  was  said 
in  Button's  Est.,  181  Pa.  426,  when  the  auditor's  report 
had  been  approved  by  the  orphans'  court,  the  auditor  as  to 
questions  of  fact  involved  is  in  place  of  the  jury,  and  his 
findings  in  regard  to  them,  if  supported  by  sufficient  evi- 
dence, are  as  conclusive  as  a  verdict.  And,  as  the  finding 
in  the  present  case  involves  a  passing  on  the  credence  to 
be  given  to  oral  testimony,  we  see  no  sufficient  reason  for 
departing  from  the  general  rule  as  to  the  effect  to  be  given 
by  an  appellate  court  to  an  auditor's  finding  of  fact  which 
has  been  approved  by  the  court  having  jurisdiction  of  the 
report.  Thus  viewing  the  case,  and  being  unable  to  con- 
clude that  there  was  clear  mistake  in  the  finding,  but 
rather  concluding  that  it  was  supported  by  the  preponder- 
ance of  evidence,  the  assignments  of  error  must  be  over- 
ruled. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 
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Wilhelm's  Estate. 

Decedents*  estates — D^t — Orphans*  court — Findings  of  fact — Review. 

1.  A  finding  of  fact  by  the  orphans*  court  that  a  debt  acknowledged 
by  a  testaUnr  in  his  will  has  not  been  paid,  has  the  same  weight  as  the 
verdict  of  a  jury  and  will  not  be  set  aside  by  the  appellate  court  except 
for  clear  error. 

WiUs — Acknowledgment  of  debt — Codicil, 

2.  Where  a  testator  in  his  will  acknowledges  an  indebtedness,  and 
subsequently  executes  a  codicil  in  which  there  is  no  reference  to  the 
indebtedness  stated  in  the  will,  the  effect  of  the  codicil  is  to  make  the 
will  speak  as  of  the  date  of  the  codicil,  and  in  the  absence  of  any  proof 
that  the  debt  acknowledged  by  the  will  had  been  paid,  the  republica- 
tion of  the  will  by  the  codicil  is  a  restatement  of  the  existence  of  the 
debt. 

Argued  Nov,  14,  1911.  Appeal,  No.  45,  Oct.  T.,  1911, 
by  Ezra  J.  Williams  et  al.,  from  decree  of  0.  C.  Berks  Co., 
Sept.  T.,  1910,  No.  55,  dismissing  exceptions  to  adjudica- 
tion in  Estate  of  John  Wilhelm.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  opinion  of  the  Superior  Court  sufficiently  states  the 
case^ 

Errors  assigned  were  in  dismissing  exceptions  to  adju- 
dication. 

Jefferson  Snyder,  of  Snyder  &  Zieber,  for  appellants. 

Isaac  Hiester,  with  him  H.  Robert  Mays,  for  appellee. 

Opinion  by  Henderson,  J.,  March  1,  1912: 
The  claim  of  the  appellee  was  acknowledged  by  John 
Wilhelm  in  his  will  and  is  prima  facie  a  subsisting  in- 
debtedness against  the  estate.    The  appellants  undertook 
to  show  that  the  consideration  for  the  land  conveyed  to 
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Mrs.  Wilhelm,  on  September  28,  1907,  was  in  part  the 
indebtedness  referred  to  in  the  will.  The  evidence  in 
support  of  this  defense  is  meager  and  obscure  and  a  court 
would  hesitate  to  hold  on  it  that  the  aflSrmative  evidence 
of  the  indebtedness  had  been  overcome,  but  such  evi- 
dence as  was  introduced  was  met  by  that  of  the  creditor, 
herself,  who  testified  that  the  actual  indebtedness  of  the 
decedent  to  her  was  much  more  than  the  $850  stated  in 
the  will.  She  also  contradicted  the  testimony  offered  in 
opposition  to  her  demand  in  its  material  parts  so  far  as  her 
interest  was  affected.  The  testimony  did  not  satisfy  the 
learned  judge  of  the  orphans'  court  that  the  indebtedness 
was  paid  and  he  accordingly  found  in  favor  of  the  claimant. 
This  finding  is  entitled  to  the  same  weight  as  the  verdict 
of  a  jury  and  will  not  be  set  aside  except  for  clear  error. 
The  appellants  have  not  satisfied  us  that  there  was  any 
error  in  the  finding.  It  is  argued  that  the  claimant  was 
not  a  competent  witness  as  to  the  matters  occurring  in  the 
lifetime  of  John  Wilhelm  and  that  her  testimony  was  ob- 
jected to,  but  we  do  not  find  in  the  record  the  objection 
and  exception  which  would  exclude  it.  Her  evidence  was 
given  without  apparent  objection  not  only  as  to  the  trans- 
actions in  the  presence  of  Swope  and  KUnger  but  also  as 
to  the  amount  of  the  indebtedness  of  the  testator  to  her. 
Moreover,  several  weeks  after  the  conveyance  of  the  land 
the  testator  executed  a  codicil  to  his  will  in  which  there 
was  no  reference  to  the  indebtedness  stated  in  the  will. 
The  effect  of  this  codicil  was  to  make  the  will  speak  as  of 
the  date  of  the  codicil.  It  operated  as  a  readoption  of  the 
will  to  which  it  was  annexed :  Neff 's  Appeal,  48  Pa.  501 ;  De- 
Haven's  Estate,  207  Pa.  152.  In  the  absence  of  anything 
satisfactorily  overcoming  the  presumption  this  republica- 
tion of  the  will  was  a  restatement  of  the  existence  of  the 
indebtedness  to  the  appellee.  The  court  below  did  not 
find,  nor  do  we,  that  the  prima  facie  evidence  presented 
by  the  claimant  was  met  and  overcome. 

The  decree  is  therefore  affirmed  at  the  cost  of  the  ap- 
pellants. 
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Braker  v.  Deuser,  Appellant. 

Landlord  and  tenant-conveyance  of  premisu — Aaeignment  of  leaee — 
LiahUiiy  of  rent  to  grantee—Attommerd-SlakUe  of  Sf  Henry  YIII, 
Chap.  S4. 

1.  Where  demiaed  premiseB  have  been  ixmvfyei  by  the  owner  to 
another  person,  the  tenant  is  liable  to  the  grantee  for  rent  from  the 
date  of  the  deUveiy  of  the  deed,  without  any  assignment  of  the  lease 
to  the  grantee,  and  without  any  attornment  by  the  tenant  to  the  new 
landlord. 

Landlord  and  tenant — Husband  and  wife — Partiee — Amendment, 

2.  Where  an  action  is  brought  in  the  name  of  a  husband  as  the  agent 
of  his  wife  for  rent  due  the  wife,  and  the  pleadings  show  that  the  right 
existed  in  the  wife,  and  the  case  b  proceeded  with  on  its  merits  and 
results  in  a  judgment  for  ihe  plaintiff,  such  judgment  will  not  be  re- 
versed because  the  action  was  brought  im  the  name  of  the  husband  as 
agent,  inasmuch  as  the  appellate  court  will  consider  the  record  amended 
so  as  to  make  the  name  of  the  party  plaintiff  conform  to  the  pleadings. 

Landlord  and  tenant — Amendment — Variance — Trial  on  merits, 

3.  Where  in  an  action  for  rent  there  is  a  variance  between  the  lease 
pleaded  and  the  lease  signed  by  the  defendant  and  produced  by  her, 
and  no  objection  is  made  at  the  trial,  and  the  case  is  tried  on  its  merits 
and  results  in  a  judgment  for  the  plaintiff,  such  judgment  will  not  be 
reversed,  inasmuch  as  the  variance  was  the  subject  <^  amendment 
in  the  oourt  below. 

Argued  Oct.  11,  1911.  Appeal,  No.  132,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Phila.  Co., 
Dec.  T.,  1908,  No.  3,928,  on  verdict  for  plaintiff  in  case 
of  Leon  Braker,  Agent  for  Fannie  Braker,  v.  Julius  N. 
Denser.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit  for  rent.    Before  Sulzberger,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plainti£f  for  $83.33.     De- 
fendant appealed. 

Error  (U9igned  was  in  overruling  moticm  to  enter  judg- 
ment for  defendant  non  obstante  veredicto. 
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Jacob  Weinatein,  with  him  M.  B.  Elwertj  for  appel- 
lant.— The  plaintiff  was  bound  to  prove  an  assignment  of 
the  lease:  Hall  v.  Freeman,  59  111.  55;  Arnold  v.  Sturges,  5 
Black.  (Ind.)  256;  Wadsworth  v.  New  Orleans,  46  La, 
Ann.  545  (15  So.  Repr.  202);  Burgess  v.  State,  12  Gill  & 
J.  (Md.)  64;  Turner  v.  Hayden,  33  Mo.  App.  15;  Buffalo 
Ice  Co.  V.  Cook,  29  N.  Y.  Supp- 1057;  Vestner  v.  Findlay, 
31  N.  Y.  Supp.  138;  B.  &  0.  &  C.  R.  R.  Co.  v.  Gibson,  41 
Ohio,  145;  Childress  v.  Smith,  40  S.  W.  Repr.  389;  Cush- 
mg  V.  Hartwig,  120  S.  W.  Repr.  109. 

It  is  fundamental  that  no  person  who  is  not  a  party  to  a 
contract  or  has  an  interest  in  the  subject-matter  of  the 
suit  in  the  right  in  which  he  sues  can  maintain  an  action 
thereon:  Jones  v.  Gordon,  124  Pa.  263;  Howes  v.  Scott, 
224  Pa.  7;  Adams  v.  Kuehn,  119  Pa.  76;  Crown  Slate  Co, 
V.  Allen,  199  Pa.  239;  Cooper  v.  Walther,  44  Pa.  Superior 
Ct.  298;  Mallilaeu's  Est.,  42  Pa.  Superior  Ct.  101 ;  Blymire 
V.  Boistle,  6  Watts,  182;  Torrens  v.  Campbell,  74  Pa.  470; 
Kountz  V.  Holthouse,  85  Pa.  235;  Humphrey  v.  Poor 
District,  99  Pa.  185;  Shoemaker  v.  Board  of  Conmiis- 
sioners,  36  Ind.  175;  Southwestern  R.  R.  Co.  v.  Millian, 
62  Ga.  607;  Love  v.  Hadden,  3  Brev.  (S.  C.)  1. 

The  variance  was  fatal:  Hale  v.  Hale,  32  Pa.  Superior 
Ct.  37;  Hennessy  v.  Anstock,  19  Pa.  Superior  Ct.  644; 
Stephens  v.  Graham,  7  S.  &  R.  505;  Com.  v.  Meckling,  2 
Watts,  130;  Church  v.  Feterow,  2  P.  &  W.  301;  Waite  v. 
Pahner,  78  Pa.  192;  Irwm  v.  Shultz,  46  Pa.  74;  Cunning- 
ham V.  Shaw,  7  Pa.  401;  Umbehocker  v.  Rassel,  2  Yeates, 
339;  Keyes  v.  Dearborn,  12  N.  H.  52;  Bristow  v.  Wright, 
2  Dougl.  665;  Eaton  v.  Dugan,  38  Mass.  538;  Cudlip  v. 
Rundle,  Carthew,  202;  Wilson  v.  Smith,  13  Tenn.  (5 
Yerger)  379;  Locke  v.  Kennedy,  171  Mass.  204  (50  N.  E. 
Repr.  531). 

Stanley  Foh,  with  him  Leon  H.  Fofo,  for  appellee,  cited 
as  to  the  right  of  the  plaintiff,  Fannie  Braker,  to  recover 
without  a  formal  assignment  of  the  lease  to  her:  Newbold 
V.  Comfort,  2  Clark  (Pa.  Law  Joum.),  331;  Stoddard  v. 
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Emery,  128  Pa.  436;  Kiefaber  v.  Armour,  10  Pa.  Dist.  Rep. 
383. 

Cited  as  to  the  fact  that  action  was  instituted  in  the  form 
"Leon  Braker  agent  for  Fannie  Braker :"  Early  v.  Rolfe,  95 
Pa.  68;  Bodey  v.  Thackara,  143  Pa.  171 ;  Bankard  v.  Shaw, 
199  Pa.  623;  Miller  v.  Kullesowicz,  41  Pa.  Superior  Ct.  39. 

Cited  as  to  the  variance  between  the  lease  declared  on 
and  the  one  offered  in  evidence:  Passenger  Conductors' 
life  Ins,  Co.  v.  Bimbaum,  116  Pa.  565;  Wampler  v.  Shiss- 
ler,  1  W.  &  S.  365. 

Opinion  by  Hendbkson,  J.,  March  1,  1912: 
That  Fannie  Braker  was  the  owner  of  the  demised 
premises  for  the  period  covered  by  the  claim  for  rent  was 
clearly  established  at  the  trial  and  not  disputed.  Her 
husband  testified  that  she  was  the  owner  of  the  prop- 
erty; that  at  the  time  it  was  bought  by  her  the  appellant 
was  in  possession  and  the  deed  to  her  was  offered  in  evi- 
dence from  the  record  of  the  recorder's  office.  The  effect 
erf  this  conveyance  was  to  transfer  to  her  the  land  subject 
to  the  lease  then  held  by  the  tenant  and  it  was  not  neces- 
sary that  a  written  assignment  of  the  lease  be  executed  and 
delivered  to  her  to  entitle  her  to  the  rent  accruing  after 
the  delivery  of  the  deed.  The  statute  of  32  Henry  VIII, 
chap.  34,  gives  the  grantees  of  reversions  the  advantage 
of  the  conditions  to  be  performed  by  lessees  and  this 
statute  is  in  force  in  Pennsylvania:  3  Binney,  Appendix, 
620.  Und^  this  statute  an  action  may  be  maintained 
on  the  lease  in  favor  of  the  vendee  against  the  lessee  on 
such  covenants  in  the  lease  as  run  with  the  demised  estate 
and  the  covenant  for  the  payment  of  rent  is  one  of  these: 
Trickett  on  Landlord  and  Tenant,  sec.  616.  Moreover, 
the  tenant  made  attornment  to  the  new  landlord  by  the 
pa3rment  of  rent  to  her  agent  from  time  to  time  and  while 
under  the  statute  of  4  Anne,  chap.  16,  sec.  9,  all  convey- 
ances of  remainders  or  reversions  are  good  and  effectual 
without  the  attornment  of  the  tenant  and  attornment  is 
therefore  unnecessary,  when  made  it  is  the  assent  of  the 
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tenant  to  the  alienation  and  the  acceptance  of  the  alienee 
as  the  new  landlord  leaving  the  lease  itself  untouched  in 
other  respects.  It  does  not  operate  as  the  creation  of  a 
new  lease  but  applies  the  existing  lease  to  the  new  con- 
ditions: Tilford  V.  Fleming,  64  Pa,  300-  The  action  could 
not  be  defeated  therefore  by  the  failure  to  prove  a  formal 
assignment  of  the  lease. 

Objection  is  made  that  the  action  is  brought  in  the  name 
of  the  husband  and  agent  of  the  owner  and  not  in  her  own 
name.  It  was  a  mistake  to  include  the  name  of  the  agent 
as  the  right  of  action  was  in  the  wife.  The  acts  of  her 
husband  in  collecting  the  rent  are  recognized  and  rati- 
fied however  as  she  only  claims  for  the  period  for  which 
rent  was  not  paid.  The  declaration  sets  forth  the  cause 
of  action  very  clearly  as  a  right  existing  in  Fannie  Braker 
and  the  question  passed  on  was  whether  she  was  entitled 
to  recover  rent.  An  amendment  of  the  record  mi^t  have 
been  made  in  the  court  below  for  in  the  pleadings  Fannie 
Braker  was  the  party  whose  right  was  being  aiforced,  so 
an  amendment  would  have  been  clearly  within  the  rule 
stated  in  Adams  v.  Edwards,  115  Pa.  211,  and  such  an 
amendment  should  be  considered  as  having  been  made  in 
the  court  below  or  in  this  court  when  the  case  was  fully 
heard  and  no  right  of  the  defendant  abridged.  The  ob- 
jection is  technical  and  formal  and  insufficient  in  the 
present  state  of  the  record  to  justify  a  reversal:  CJom.  v. 
Mahon,  12  Pa.  Superior  Ct.  616. 

The  lease  signed  by  the  defendant  was  offered  without 
objection  but  it  is  now  contended  that  there  is  such  a  vari- 
ance between  it  and  the  lease  declared  on  that  the  judg- 
ment cannot  be  sustained.  None  of  the  differences  be- 
tween the  leases  is  important  as  affecting  the  merits  of 
the  issue.  In  date  and  term  and  amount  of  rent  and  all 
other  respects  involving  the  rights  of  the  parties  as  set  up 
by  the  pleadings  they  are  the  same.  When  therefore  the 
defendant  waited  until  after  a  trial  on  the  merits  it  is  too 
late  after  a  verdict  to  raise  the  objection  of  variance  if 
the  matter  was  such  as  was  the  subject  of  amendment  in 
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the  court  below  and  as  to  this  there  can  be  no  doubt.  If  the 
attention  of  the  court  and  counsel  had  been  called  to  the 
differences  in  the  two  documents  the  court  would  have 
pennitted  an  amendment  to  make  the  lease  pleaded  con- 
form to  the  lease  signed  by  the  defendant.  There  was  no 
surprise  for  the  lease  offered  in  evidence  was  produced  by 
the  defendant  on  notice.  While  therefore  there  may  have 
been  some  inaccuracies  in  the  transcription  of  the  lease  as 
set  forth  in  the  declaration  they  do  not  affect  the  question 
at  issue  between  ibe  parties  and  the  case  having  been 
tried  on  its  merits  the  judgment  will  not  be  disturbed  for 
that  reason:  Passenger  Conductors'  Life  Ins.  Co.  v.  Bim- 
baum,  116  Pa.  565;  Wampler  v.  Shissler,  1  W.  &  S.  365. 
We  do  not  find  any  merit  in  the  assignments  of  error  and 
^ey  are  therefore  di^nissed.    The  judgment  is  affirmed. 


Merritt,  Appellant,  v.  Lehigh  Valley  Railroad 
Company. 

Batlroadfr— Camera — Baggage — Warehousemen. 
1.  Where  a  traveling  salesman  checks  on  a  mileage  book  two  trunks 
cmtaining  samples  belongmg  to  his  employer,  without  stating  to  the 
baggage  agent  the  contents  or  ownership  of  the  trunks,  and  leaves  on 
the  same  train  with  the  trunks,  departing  about  six  o'clock  of  a  siun- 
mer  evening,  and  stops  over  at  an  intermediate  staticm  for  the  night, 
and  the  trunks  arrive  at  their  destination  at  seven  o'clock  that  even* 

.  ing,  and  not  being  called  for,  are  placed  in  the  baggage  room  where  they 
are  destroyed  at  three  o'clock  in  the  morning  by  fire  which  burned  the 
station,  the  railroad  company  will  not  be  Uable  for  the  loss  because 
(1)  its  liaUlity  as  a  carrier  ceased  when  the  trunks  were  placed  in  the 
baggage  room;  (2)  because  it  was  not  liable  for  merchandise  carried 
M  baggage,  and  (3)  because  it  was  not  liable  for  the  loss  of  property 
other  than  that  of  a  passenger. 

.    2.  In  such  a  case  the  fact  that  the  Balesman  paid  a  small  amount 

'  far  the  excess  weight  <^  the  trunks  is  immaterial. 

Practice,  C.  P. — Judgment  n.  o.  t^. — Failure  to  take  exception — Ad 
rfAprUtt,1906,P.L.e86. 
3.  Where  there  is  no  exception  to  a  judgment  non  obstante  veredietOy 
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and  the  only  assignment  of  error  is  to  the  action  of  the  court  in  thai 
respect,  the  appeal  may  be  quashed.  The  court  is  not  required  to 
grant  an  exception  and  place  it  m  the  record  unless  it  is  asked  for  by 
the  losing  party. 

Argued  Oct.  16, 1911.  Appeal,  No.  73,  Oct.  T.,  1911,  by 
plaintiff,  from  order  of  C.  P.  Wyoming  Co.,  Jmie  T., 
1903,  No.  55,  entering  judgment  for  defendant  n.  o.  v.  in 
case  of  Merritt,  Elliott  &  Company  v.  Lehigh  Valley 
Railroad  Company.  Before  Rice,  P.  J.,  Henderson, 
MoRRiBON,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Affirmed. 

Trespass  to  recover  for  the  loss  of  two  trunks  and  their 
contents.    Before  Staples,  P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  for  plaintiff  for  $509.12.^  Subsequently  the 
court  entered  judgment  for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defendant 
n.  o.  V. 

H.  S.  Harding,  for  appellant. — ^A  passenger  must  be 
allowed  a  reasonable  time  after  the  arrival  of  his  baggage 
to  caU  for  and  take  it  away:  Moyer  v.  R.  R.  Co.,  31  Pa. 
Superior  Ct.  559;  Frank  v.  R.  R.  Co.,  9  Pa.  Superior  Ct. 
129. 

P.  F.  O'NeUl,  with  him  James  L.  Morris  and  F.  W. 
Wheaion,  for  appellee. — ^There  was  no  obligation  on  the 
part  of  the  railroad  company  to  carry  merchandise  as  bag- 
gage: Hannibal  R.  R.  Co.  v.  Swift,  79  U.  S.  262;  Jacobs  v. 
R.  R.  Co.,  19  Pa.  Superior  Ct.  13;  Bullard  v.  R.  R.  Co.,  21 
Pa.  Superior  Ct.  583;  Allmg  v.  R.  R.  Co.,  126  Mass.  121. 

There  is  no  obligation  on  the  part  of  the  carrier  to  carry 
the  baggage  of  any  other  than  the  person  who  is  riding  on 
the  ticket:  Bullard  v.  R.  R.  Co.,  21  Pa.  Superior  Ct.  583. 

The  railroad  company  made  no  express  contract  to 
carry  the  trunks  and  their  contents  as  baggage  for  the 
appellants:  Blumantle  v.  R.  R.  Co.,  127  Mass.  322, 
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Even  if  it  had  been  shown  that  the  trunks  were  ex- 
pressly received  as  merchandise  to  be  carried  as  such  for 
the  rate  or  price  estabUshed  for  the  carriage  of  merchandise 
between  the  points  of  shipment  and  destination,  the  rail- 
road company's  responsibility  as  a  carrier  ended  when  the 
trunks  arrived  at  Laceyville  and  were  deposited  in  the 
baggage  room.  Thereafter  the  railroad  company  held 
them,  not  as  a  common  carrier,  but  as  a  warehouseman: 
McCarty  v.  R.  R.  Co.,  30  Pa.  247;  Moyer  v.  R.  R.  Co.,  31 
Pa.  Superior  Ct.  559;  Clark  v.  R.  R.  Co.,  139  Mass.  423 
(1  N.  E.  Repr.  128);  Roth  v.  R.  R.  Co.,  34  N.  Y.  548; 
Chicago,  Rock  Island  &  Pac.  R.  R.  Co.  v.  Fairclough,  52 
lU.  106. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
This  was  an  action  of  trespass  brought  to  recover  the 
value  of  two  large  trunks  containing  sample  merchandise, 
and  the  court  below  submitted  the  case  to  the  jury  and 
there  was  a  verdict  in  favor  of  plaintiff  of  $509.12.  At 
^e  trial  the  defendant  asked  for  a  binding  instruction, 
which  request  was  refused,  and  after  verdict  the  defend- 
ant's coimsel  moved  the  court  for  judgment  non  obstante 
veredicto,  which  was  granted,  and  the  plaintiflf  appealed 
and  in  a  single  assignment  of  error  complains  that  the 
court  erred  in  granting  such  judgment. 

The  facts  developed  at  the  trial,  which  are  undisputed, 
disclosed  that  L.  E.  Hewitt,  a  traveling  salesman  em- 
ployed by  the  appellants,  went  to  the  appellee's  passenger 
station  at  Tunkhannock  some  time  before  six  o'clock  in 
tiie  afternoon  of  September  2,  1902.  He  had  with  him 
two  large  trunks  which  he  requested  to  have  checked  to 
Laceyville,  exhibiting  at  the  same  time  a  mileage  book 
as  the  transportation  he  had  purchased.  The  trunks 
were  found  to  be  overweight  and  an  excess  baggage  rate 
of  thirty  cents  was  demanded  from  and  paid  by  Hewitt. 
The  appellee's  baggage  master  at  Tunkhannock  was  ac- 
quainted with  Hewitt  and  knew  that  he  was  a  traveling 
salesman,  but  did  not  inquire,  nor  did  Hewitt  tell  him  what 
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the  trunks  contained,  or  by  whcnn  the  same  and  their  con- 
tents were  owned.  It  is  now  conceded  that  the  trunks 
contained  no  personal  effects  or  clothing  of  Hewitt,  but 
consisted  whoUy  of  sample  shoes  designed  for  the  purpose 
of  effecting  sales  of  similar  goods;  and  that  both  the  trunks 
and  their  contents  were  the  exclusive  property  of  the  ap- 
pellants. 

The  tiimks  were  placed  aboard  a  passenger  train  leav- 
ing Tunkhannock  near  six  o'clock  the  same  afternoon  and 
they  arrived  safely  at  Laceyville  not  later  than  seven 
o'clock  of  the  same  evening.  Upon  their  arrival  at  the 
latter  place  the  trunks  were  removed  from  the  train  by  the 
appellee's  employees  and  deposited  in  the  company's 
baggage  room  at  that  place  to  await  Hewitt's  convenience 
in  calling  or  sending  for  them.  Hewitt  left  Tunkhannock 
on  the  train  which  carried  the  trunks,  but,  without  pre- 
viously revealing  any  intention  to  do  so  to  anyone  repre- 
senting the  appellee,  he  stopped  ovemi^t  en  route  at 
his  home  in  Meshoppen,  an  intermediate  station,  and  did 
not  call  or  send  for  the  trunks  until  the  following  morning 
between  nine  and  ten  o'clock.  In  the  meantime,  at  about 
three  o'clock  of  the  same  morning,  the  appellee's  station 
and  baggage  room  at  Laceyville  were  entirely  destroyed 
by  fire,  together  with  their  contents,  including  the  trunks. 
The  appellee  had  men  in  charge  of  the  station  and  baggage 
room  at  Laceyville  both  day  and  night,  and  the  trunks 
were  at  all  times,  following  their  arrival  at  that  point, 
and  until  the  time  of  the  fire,  ready  and  accessible  for 
deUvery  to  anyone  presenting  himself  and  having  a  right 
to  receive  them.  At  the  trial  no  attempt  was  made  to 
allege  or  prove  that  the  bmning  of  the  station  and  bag- 
gage room  was  in  any  way  due  to  negligence  on  the  part 
of  the  appellee. 

At  the  trial  of  the  case  there  was  a  dispute  in  the  evi- 
dence as  to  whether  the  trunks  left  Timkhannock  at  about 
three  o'clock  in  the  afternoon  of  September  2,  1902,  or 
at  about  six  o'clock  of  the  same  evening.  The  learned 
court  below,  then  considering  this  an  important  question  of 
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fact,  instructed  the  jury  to  find  from  the  disputed  evidence 
at  which  of  the  said  times  the  trunks  were  shipped  from 
Tunkhannock,  and  further  plainly  instructed  the  jury 
that  if  they  were  transported  on  the  three  o'clock  train 
and  arrived  at  Laceyville  in  due  course,  the  appellee's 
agent  ought  to  have  called  for  the  trunks  that  eveniug, 
and  in  that  case  the  verdict  should  be  for  the  defendant; 
"if  however  you  find  that  these  trunks  were  not  shipped 
until  about  six  o'clock,  we  say  you  should  find  in  favor  of 
the  plaintiff,  and  as  to  the  measure  of  damages  we  will 
instruct  you  later."  In  finding  for  the  plaintiff  the  jury 
evidently  found  that  the  trunks  were  shipped  on  the  six 
o'clock  train. 

The  important  question  in  this  case  is,  were  the  trunks 
hdd  by  the  appellee  at  Laceyville  at  the  time  of  the 
fire  as  a  common  warehouseman  and  not  as  a  common 
carrier? 

Inasmuch  as  it  is  conceded  that  the  loss  to  the  appellant 
occurred  without  negligence  on  the  part  of  appellee,  there 
could  be  no  recovery,  if  the  appellants  should  have  re- 
moved the  trunks  on  the  evening  of  Sept^nber  2,  1902,  or 
tlie  morning  of  September  3,  1902,  before  the  fire.  It 
is  conceded  that  the  trunks  arrived  at  Laceyville  prior  to 
seven  o'clock  in  the  evening  and  the  court  below,  on  the 
motion  for  judgment  non  obstante  veredicto,  reached  the 
conclusion  that  the  appellants  did  not  call  for  the  same 
within  a  reasonable  time,  and,  therefore,  the  appellee 
had  ceased  to  be  liable  for  the  trunks  and  their  contents 
as  a  common  carrier,  and,  therefore,  the  court  entered 
judgment  in  favor  of  the  defendant.  In  our  opinion  the 
learned  court  below  reached  the  correct  conclusion.  It 
is  too  plain  to  require  argument  that  Hewitt  shipped  the 
trunks  from  Tunkhannock  to  Laceyville  intending  to  have 
them  stored  at  the  latter  place  until  the  next  morning  at 
about  nine  o'clock.  It  is  perfectly  clear  and  conceded 
that  when  he  checked  the  trunks  from  Tunkhannock  to 
Laceyville  he  only  intended  to  go  himself  to  Meshoppen, 
and  therefore  we  draw  the  irresistible  inference  that 
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he  intended  to  have  the  appellee  take  care  of  his  trunks 
as  a  warehouseman  from  about  seven  o'clock  in  the  even- 
ing until  he  should  arrive  at  Laceyville  at  about  nine 
o'clock  the  next  morning.  If  he  had  checked  his  trunks 
to  Meshoppen  and  they  had  been  taken  care  of  by  him 
at  that  point,  they  would  not  have  been  destroyed  by 
fire.  So  also  if  he  had  gone  on  the  same  train  with  the 
trunks  to  Laceyville  and  had  removed  them  on  the  even- 
ing of  September  2,  which  would  have  been  the  reasonable 
thing  to  have  done,  they  would  not  have  been  destroyed 
by  the  fire.  The  appellee  was  not  charged  with  any  n(^- 
gence.  Why  then,  should  it  sufifer  for  what  was  caused 
by  the  negligent  act  of  appellant's  own  agent? 

In  our  opinion  the  learned  court  gives  sufficient  reasons 
and  authorities  in  the  opinion  granting  judgment  non 
obstante  veredicto  for  defendant  to  sustain  that  judgment. 
But  in  addition  to  what  is  said  in  that  opinion  we  suggest 
that  there  was  no  obligation  on  the  part  of  the  appellee 
to  carry  merchandise  as  baggage.  The  general  rule  is  that 
the  contract  to  carry  the  person  only  impUes  an  imder- 
taking  to  transport  such  a  limited  quantity  of  articles  as 
are  ordinarily  taken  by  travelers  for  their  personal  use 
and  convenience:  Hannibal  &  St.  Joseph  R.  R.  Co.  v. 
Swift,  79  U.  S.  262  (12  Wall.  262;  20  L.  ed.  423).  The 
Act  of  April  11,  1867,  P.  L.  69,  provides:  "Each  passenger 
upon  a  railroad,  shall  have  the  right  to  have  carried,  in 
the  car,  or  place,  provided  for  that  purpose,  in  the  train 
in  which  he,  or  she,  may  be  a  passenger,  his,  or  her,  per- 
sonal clothing,  not  exceeding,  inclusive  <rf  the  trunk,  or 
box,  in  which  it  may  be  contained,  one  himdred  pounds 
in  weight,  or  three  hundred  dollars  in  value."  "Bag- 
gage is  defined  as  such  articles  of  necessary  personal  con- 
venience as  are  usually  carried  by  passengers  for  their 
personal  use,  and  not  merchandise  or  other  valuables, 
although  carried  in  trunks  by  passengers,  which  are  not 
designed  for  any  such  use,  but  for  other  piuposes,  such 
as  sale  or  the  like:"  Story  on  Bailments,  sec.  499.  See 
also  Bullard  v.  Railroad  Co.,  21  Pa.  Superior  Ct.  583; 
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also  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  529.  ''Samples 
carried  by  a  passenger  in  his  trunk,  with  a  view  to  enabling 
him  to  m^ke  sales  of  goods  similar  to  the  samples  carried, 
are  more  properly  mere  merchandise,  and  are  not  to  be  in- 
cluded within  the  term  'baggage';  the  fact  that  they  are 
necessary  to  the  object  of  the  passenger's  journey  does  not 
affect  the  rule:"  3  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  533. 
"A  passenger  cannot  include  in  his  baggage  the  prop- 
erty of  other  persons;  he  is  entitled  to  carry  with  him  and 
recover  for  the  loss  of  only  such  articles  as  are  carried  for 
his  own  personal  comfort  and  convenience;  as  to  sUch 
property  of  other  persons,  the  carrier  is  liable  only  as  a 
gratuitous  bailee:"  3  Am.  &  Eng.  Ency.  of  Law  (i2d  ed.), 
533. 

We  call  attention  to  these  authorities  for  the  reason 
that  the  contents  of  the  destroyed  trunks  was  merchandise 
and  not  personal  baggage  and  there  was  no  contract,  either 
express  or  implied,  on  the  part  of  the  appellee  to  check 
trunks  full  of  merchandise  and  transport  and  take  care  of 
it  without  consideration,  except  the  supposition  that  Hew- 
itt was  to  be  a  passenger  on  the  train.  The  payment  of 
thirty  cents  for  the  excess  of  weight  of  the  trunks  does 
not  change  the  rule,  because  it  was  not  claimed  and  not 
proved  that  the  appellee's  agent  did  anything  more  than 
check  Hewitt's  baggage  and  charge  him  for  the  extra 
weight.  But,  even  if  the  appellee  had  received  the  trunks 
as  merchandise  to  be  carried  as  such  between  the  points 
of  shipment  and  destination,  the  appellee's  responsibility 
as  a  carrier  ended  when  the  trunks  arrived  at  Laceyville 
and  were  deposited  in  the  baggage  room.  Thereafter 
the  railroad  company  held  them  not  as  a  common  carrier 
but  as  a  warehouseman:  McCarty  et  al.  v.  N.  Y.  A  Erie 
R.  R.  Co.,  30  Pa.  247.  "A  warehouseman  is  liable  only 
for  negligence  in  preserving  the  property  deposited  with 
hhn:"  McCarty  etal.  v.  N.  Y.  &Erie  R.  R.  Co.,  30  Pa.  247. 
See  also  Moyer  v.  P.  R.  R.  Co.,  31  Pa.  Superior  Ct.  559. 

In  the  present  case  the  trunks  came  to  Laceyville  in  day- 
light on  September  2,  1902,  and  a  reasonable  time  for 
Vol.  xlix — 15 
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the  removal  required  the  appellants  to  have  taken  charge 
of  them  on  that  evenmg;  otherwise  they  remained  with 
the  appellee  as  a  warehouseman.  In  Clark  v.  Eastern 
Railroad  Co.,  139  Mass.  423,  the  passenger  arrived  at 
Salem  at  about  six  o'clock  p.  m.  and  not  finding  the 
kind  of  conveyance  necessary  to  carry  the  trunks  to  the 
hotel,  they  were  left  at  the  station  and  placed  in  the  bag- 
gage room.  That  night  there  was  a  fire  in  the  baggage 
room  of  the  station.  Clark  brought  suit  against  the  rail- 
road company  for  the  destruction  of  his  goods.  The  goods 
were  at  the  time  in  charge  of  Nicholson,  a  commercial 
traveler  for  Clark.  Binding  instructions  for  defendant 
upon  plaintiff's  failure  to  show  negligence  as  to  the  fire. 
Affirmed  by  the  Supreme  Court. 

In  Roth  V.  Buffalo,  etc.,  R.  R.  Co.,  34  N.  Y.  548,  the 
passenger  arrived  at  his  destination  at  ten  o'clock  at 
night,  and  went  to  a  hotel  without  inquiring  for  or  demand- 
ing his  trunks,  and  during  the  night  the  trunks  were  ac- 
cidentally destroyed  by  fire.  It  was  held  that  the  com- 
pany was  not  liable.  In  Chicago,  Rock  Island  &  Pac.  R.  R. 
Co.  V.  Boyce,  73  111.  510,  the  passenger  stopped  over  before 
reaching  his  destination.  His  trunks  arrived  October  7, 
and  were  destroyed  in  the  baggage  room  October  8,  by  an 
accidental  fire.  Held,  that  the  company  was  not  liable,  and 
that  reasonable  time  for  removal  meant  reasonable  time 
after  the  arrival  of  the  trunks,  and  not  reasonable  time 
after  the  arrival  of  the  passenger  who  had  stopped  over, 
even  though  he  was  authorized  to  stop  over  by  the  customs 
of  the  road. 

In  Chicago,  Rock  Island  &  Pac.  R.  R.  Co.  v.  Fairclough, 
52  111.  106,  it  was  held  that,  "If  the  owner  of  the  baggage 
fails  to  call  for  it  on  the  arrival  of  the  train,  it  is  the  duty  of 
the  company  to  deposit  it  in  the  baggage  room,  in  which 
event,  as  in  the  case  of  freight,  their  responsibility  becomes 
that  of  warehouseman."  We  are  without  doubt  that  the 
learned  court  was  right  in  entering  judgment  for  the  de- 
fendant non  obstante  veredicto. 

But  we  might  have  disposed  of  this  case  by  quashing 
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the  appeal,  for  the  reason  that  the  record  fails  to  show  an 
exception  to  the  entry  of  the  judgment  non  obstante  vere- 
dicto in  accordance  with  the  Act  of  April  22,  1905,  P.  L. 
286.  It  is  true  that  appellee's  counsel  filed  no  formal  mo- 
tion to  quash  the  appeal,  and  for  that  reason  we  concluded 
to  consider  it  upon  its  merits.  However,  the  learned  coun- 
sel for  appellee,  at  the  commencement  of  his  argument, 
raised  this  question  and  called  our  attention  to  the  fact 
that  no  exception  was  taken  or  allowed  to  the  order  of  the 
court  below  entering  judgment  non  obstante  veredicto. 
This  judgment  was  granted  on  March  8,  1911,  and  we 
find  in  the  appearance  docket  entries  the  following: 
"March  28,  1911.  Exception  allowed  to  plaintiff  by  the 
court.''  This  exception  follows  an  order  of  March  8, 1911, 
discharging  rule  to  show  cause  why  new  trial  in  above  case 
should  not  be  granted.  The  said  exception  was  granted 
after  the  judgment  non  obstante  veredicto  was  entered  and 
there  is  nothing  in  the  record  connecting  said  exception 
with  the  latter  judgment.  In  view  of  the  very  plain  pro- 
vision of  the  Act  of  April  22, 1905,  P.  L.  286,  in  regard  to 
the  necessity  of  an  exception  to  the  entry  of  judgment  non  * 
obstante  veredicto  and  our  own  decisions  on  that  point,  we 
do  not  see  how  we  could  have  avoided  quashing  this  ap- 
peal if  a  motion  had  been  made  and  pressed  to  that  end. 
The  act  of  assembly  provides:  "And  to  enter  such  judg- 
ment as  should  have  been  entered  upon  that  evidence,  at 
the  same  time  granting  to  the  party  against  whom  the 
decision  is  rendered  an  exception  to  the  action  of  the  court 
in  that  regard."  There  is  nothing  in  this  record  to  show 
that  the  court  granted  an  exception  "  in  that  regard."  We 
have  frequently  decided  that  the  court  is  not  required 
to  grant  an  exception  and  place  it  in  the  record  unless  it  is 
asked  for  by  the  losing  party.  We  have  also  decided  re- 
peatedly that  where  there  is  no  exception  to  a  judgment 
non  obstante  veredicto  and  the  only  assignment  of  error  is 
to  the  action  of  the  court  in  that  respect,  the  appeal  will 
be  quashed:  Dietrich  v.  Insurance  Co.,  32  Pa.  Superior  Ct. 
234;  McGinnis  v.  Fire  Insurance  Co.,  38  Pa.  Superior 
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Ct.  390;  B.  F.  Lee  Co.  v.  Sherman,  43  Pa.  Superior  Ct. 
557. 

If  the  appellant's  counsel  meant  to  except  to  the  entry 
of  the  judgment  non  obstante  veredicto,  he  ought  to  have 
made  his  exception  apply  to  that  action  of  the  court  and 
it  would  be  good  practice  to  quote  the  exception  in  the 
assignment  of  error.  However,  we  have  not  seen  fit  in 
the  present  case  to  quash  the  appeal  on  our  own  motion 
which  might  have  been  done. 

The  assignment  of  error  is  dismissed  and  the  judgment 
is  aflSrmed. 


Cosgrove  v.  Woodward,  Appellant. 

Contract — Contract  by  cablegrams — Affidavit  of  defense — Sale — Offer 
and  acceptance, 

1.  When  one  offers  to  sell  a  quantity  of  merchandise  and  deliver 
the  same  at  a  stipulated  place,  and  for  a  named  price,  and  the  other 
party  accepts  the  offer,  the  contract  is  then,  without  more,  complete. 
There  is  no  necessity  for  any  further  action  on  the  part  of  the  offerer. 

2.  The  act  of  acceptance  which  completes  a  contract  takes  place 
when  the  answer  containing  the  assent  is  sent,  properly  addressed, 
whether  by  messenger  or  mail,  or  telegram.  It  does  not  depend  upon 
delivery  of  the  answer  to  the  one  who  made  the  offer,  and  it  completes 
the  contract  even  though  the  delivery  never  takes  place. 

3.  A  person  who  has  accepted  an  offer  cannot  avoid  the  contract 
on  the  ground  of  mistake,  where  it  appears  that  it  was  his  own  mistake 
due  to  his  negligence  in  not  readmg  and  understanding  a  cablegram 
which  contained  the  offer. 

4.  An  allied  custom  that  a  cable  contract  is  not  considei*ed  by  the 
parties  as  completed  until  a  credit  is  cabled  to  a  reliable  banking  house 
to  take  up  the  bill  of  lading,  is  not  a  condition  precedent  to  the  making 
of  the  contract  between  merchants  of  a  foreign  country  and  commission 
merchants  of  this  coimtry. 

5.  Negotiations  were  conducted  by  cable  between  plaintiffs,  produce 
dealers  in  Ireland,  and  defendants,  conunission  merchants  in  Phila- 
delphia, for  the  shipment  of  3,000  bags  of  potatoes  by  plaintiffs  to 
defendants  in  the  steamship  "Friesland"  which  was  to  sale  from 
Liverpool  about  two  weeks  earlier  than  the  "Haverford"  which  was 
to  sail  from  the  same  port.    The  defendants  were  anxious  to  have 
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shipment  by  the  "Friesland.''  On  April  15  plaintiffs  cabled  "Fries- 
land  is  fully  booked."  "Shalllship'Haverford."'  On  the  same  day 
defendants  cabled  ''Telegram  came  to  hand  too  late.  Business  can- 
celed unless  you  will  accept  order  same  as  others  72  shillings  per  ton. 
Tel^raph  if  you  accept.''  Later  in  the  same  day  plaintiffs  cabled 
"If  you  will  not  accept  75  shillings  telegraph,  I  can  place  elsewhere." 
On  April  16  defendants  cabled  ''Will  not  accept,  unless  at  our  price. 
Do  just  as  you  please."  Then  followed  a  series  of  cables  all  dated 
April  17  which  in  their  order  were  as  follows:  From  plaintiff:  "Rather 
than  lose  the  business  I  will  accept  your  offer.  Shipment  Haverford. 
Confirm."  From  defendants:  "We  confirm  the  purchase."  ;From 
defendants:  "Please  cancel  our  previous  telegram  and  substitute  the 
following.  We  confirm  the  purchase  Friesland.  We  cannot  accept 
Haverford."  From  plaintiffs:  "Telegram  came  too  late.  Have  se- 
cured freight  room  for  3,000.  Haverford.  Cannot  seciu^  freight  upon 
Friesland.  All  taken  up."  Heldy  (1)  that  the  contract  of  April  17  in 
the  words  "We  confirm  the  purchase,"  completed  the  contract,  and 
was  not  affected  by  the  later  cablegrams;  (2)  that  the  words  of  the 
cablegram  were  not  ambiguous;  (3)  that  the  word  "Haverford"  was 
not  a  catchword  intended  to  deceive  the  defendants;  (4)  that  there  was 
nothing  to  put  the  defendants  off  their  guard;  (5)  that  the  fact  that 
the  defendants  did  not  cable  a  credit  is  immaterial,  inasmuch  as  the 
plaintiffs  could  waive  the  custom  as  to  cabling  a  credit;  (6)  that  the 
plaintiffs  were  entitled  to  a  judgment  for  the  amount  of  the  purchase 
money. 

Argued  Oct.  17,  1911.  Appeal,  No.  273,  Oct.  T.,  1910, 
by  defendants,  from  order  of  C.  P.  No.  5,  PMa.  Co.,  Dec. 
Term,  1909,  No.  4,680,  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of  Hugh 
Cosgrove  and  John  J.  Cosgrove,  Copartners,  trading  as 
Hugh  Cosgrove,  v.  E.  Stockton  Woodward  and  Edward 
Edmunds,  Copartners,  trading  as  E.  S.  Woodward  &  Com- 
pany. Before  Rice,  P.  J.,  Henderson,  Morrison,  Or- 
LADT,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Assimipsit  for  goods  sold  and  delivered. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 
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Ira  J.  WiUiams,  of  Simpson,  Brown  &  WiUiams,  for 
appellants. — ^It  is  clearly  settled  in  Pennsylvania  that  the 
acceptance  of  an  offer  must  be  unconditional  and  identical 
with  the  terms  of  the  offer  in  order  to  constitute  a  valid 
contract:  Joseph  v.  Richardson,  2  Pa.  Superior  Ct.  208; 
Clements  v.  Bolster,  6  Pa.  Superior  Ct.  411;  Swing  v. 
Walker,  27  Pa.  Superior  Ct.  366. 

A  jury  should  be  allowed  to  pass  upon  the  effect  of 
cablegram  No.  10  and  should  determine  the  true  meaning 
of  the  equivocal  expressions  used,  in  view  of  all  the  sur- 
rounding circumstances:  Clements  v.  Bolster,  6  Pa.  Su- 
perior Ct.  411;  Brown  v.  Brooks,  25  Pa.  210;  McDonough 
V.  Jolly,  165  Pa.  542. 

If  appellants'  mistake  in  taking  appellees'  cabl^ram 
(No.  10)  to  be  an  unqualified  acceptance,  was  induced  by 
appellees,  or  if  appellees  were  aware  of  said  mistake  and 
caught  up  the  bargain,  there  is  no  contract:  Fidelity  & 
Cas.  Co.  V.  Teter,  136  Ind.  672  (36  N.  E.  Repr.  283); 
Croyle  v.  Moses,  90  Pa.  250;  Aaron's  Reefs  v.  Twiss,  65 
L.  J.  P.  C.  54;  Dickson  v.  Lambert,  98  Ind.  487;  Stewart  v. 
Cattle  Ranch  Co.,  128  U.  S.  383  (9  Sup.  Ct.  Repr.  101); 
Hume  V.  U.  S.,  132  U.  S.  406  (10  Sup.  Ct.  Repr.  134); 
Singer  v.  Grand  Rapids  Match  Co.,  117  Ga.  86  (43  S.  E. 
Repr.  755);  Harran  v.  Foley,  62  Wis.  584. 

The  pleadings  show  a  custom  between  domestic  and 
foreign  commission  merchants  in  cable  transactions,  to 
the  effect  that  the  contract  is  not  considered  by  the  par- 
ties as  completed  imtil  a  credit  is  cabled  to  a  reliable  bank- 
ing house  to  take  up  the  bill  of  lading,  that  this  custom 
was  well  known  to  the  appellees,  and  that  no  credit  was 
cabled  in  this  case  because  of  the  immediate  cancellation 
of  the  cablegram  which  was  mistakenly  sent:  Guillon  v. 
Eamshaw,  169  Pa.  463;  Somerset  Door  &  Colmnn  Co.  v. 
Weber,  43  Pa.  Superior  Ct.  290. 

H.  Spalding,  of  FeU  &  Spalding,  for  appellees. — ^The 
contract  between  the  parties  was  complete  the  moment 
the  defendants  deposited  with  the  cable  company  their 
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cablegram  of  April  17,  1909,  stating,  "we  accept  the  pur- 
chase:" Clements  v.  Bolster,  6  Pa.  Superior  Ct.  411; 
Tayloe  v.  Fire  Ins.  Co.,  60  U.  S.  390;  Minnesota  Linseed 
Oil  Co.  V.  Collier  White  Lead  Co.,  4  Dillon,  431. 

The  mistake  in  this  case  was  imilateral  and  cannot  avoid 
the  contract:  Johnston  v.  Patterson,  114  Pa.  398;  Fidelity 
&  Cafi.  Co.  V.  Teter,  136  Ind.  672  (36  N.  E.  Repr.  283). 

The  custom  alleged  by  the  appellants  is  directly  con- 
trary to  the  settled'  principles  of  the  law  of  contracts: 
Coxe  V.  Heisley,  19  Pa.  243;  Harris  v.  Sharpies,  202  Pa. 
243;  Goodwin  v.  Robarts,  L.  R.  10  Ex.  337. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
The  appellants  are  commission  merchants  in  Philadel- 
phia and  the  appellees  are  produce  dealers  in  beland. 
On  April  10,  1909,  negotiations  were  commenced  between 
the  parties  to  the  suit  by  cable  for  the  shipment  of  3,000 
bags  of  potatoes  by  appellees  to  appellants  on  the  steam- 
ship "Friesland,"  which  vessel  w^  to  sail  from  Liver- 
pool about  two  weeks  earlier  than  the  "Haverford"  which 
was  to  sail  from  the  same  port.  A  large  number  of  cable- 
grams passed  between  the  parties  which  are  all  set  out 
in  the  statement  of  claim,  and,  in  our  opinion,  the  first 
one  of  importance,  for  our  consideration  in  this  opinion, 
is  the  appellees  to  the  appellants  of  April  14,  1909,  as 
follows:  "Offer  accepted.  3,000  'Friesland'  76  confirm." 
The  meaning  of  this,  as  explained  in  the  statement  of 
claim,  is  that  the  appellees  offered  to  sell  to  the  appel- 
lants 3,000  bags  of  potatoes  at  seventy-five  shillings  per 
ton.  This  offer  was  never  confirmed  by  appellants  and 
did  not  ripen  into  a  contract.  On  April  15,  the  appel- 
lees cabled  to  the  appellants: "  'Friesland '  is  fully  booked. 
Shall  I  ship  'Haverford'?"  The  affidavit  of  defense  de- 
nies that  the  latter  cablegram  was  ever  received,  but 
the  statement  avers  that  it  was  sent  and  the  affidavit 
does  not  deny  the  sending.  Up  to  this  point,  however, 
there  was  no  contract  between  the  parties  and  the  prior 
cablegrams  are  important  only  to  show  the  subject-matter 
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with  reference  to  which  the  parties  were  dealing.  It  is 
proper  to  state  that  the  cablegrams,  prior  to  April  17, 
1909,  show  that  the  appellants  desired  to  have  the  po- 
tatoes shipped  on  the  "Friesland"  because  it  would  leave 
Liverpool  about  two  weeks  earlier  than  the  "Haver- 
ford." 

We  think  the  contract  was  formed  by  the  following 
cablegrams  (From  appellants  to  appellees,  April  15, 1909) : 
"Telegram  came  to  hand  too  late.  Business  cancelled 
unless  you  will  accept  order  same  price  as  others  72  shil- 
lings per  ton.  Telegraph  if  you  accept."  (From  appellees 
to  appellants,  April  15,  1909):  "If  you  will  not  accept 
75  shillings  telegraph.  I  can  place  elsewhere."  (From 
appellants  to  appellees,  April  16,  1909):  "Will  not  accept 
imless  at  oiu:  price.  Do  just  as  you  please."  (From  ap- 
pellees to  appellants,  April  17,  1909):  "Rather  than  lose 
the  business  I  will  accept  your  offer.  Shipment  'Haver- 
ford.*  Confirm."  (From  appellants  to  appellees,  April  17, 
1909):  "We  confirm  tjie  purchase."  This  we  consider 
a  clear,  definite  piurchase  made  by  the  appellants  of  3,000 
bags  of  potatoes  for  seventy-two  shillings  per  ton.  The 
appellees  clearly  agreed  to  that  proposition,  with  the  state- 
ment that  the  shipment  would  be  made  per  the  steam- 
ship "  Haverford,"  with  a  request  for  confirmation  and 
a  clear  and  concise  confirmation  was  cabled  by  the  ap- 
pellants on  the  same  day,  to  wit:  "We  confirm  the  pur-l 
chase."  The  affidavit  of  defense  does  not  deny  the  breach 
of  this  contract  by  the  appellants  and  it  does  not  deny 
the  loss  to  the  appellees  by  reason  of  such  breach,  as 
set  out  in  the  statement  of  claim.  In  their  affidavit  of 
defense  appellants  squarely  take  the  position  that  the 
contract  set  forth  in  the  statement  was  never  entered  into 
as  a  matter  of  law.  Therefore,  we  think  this  is  the  only 
question  before  the  court.  These  cablegrams  are  clear  and 
concise  and  the  affidavit  of  defense  does  not  sufficiently 
set  up  any  fraud,  artifice  or  trick,  or  any  other  ground  suf- 
ficient to  carry  the  case  to  a  jury. 

It  is  true  that  on  April  17,  1909,  about  one  hour  after 
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appellants  cabled  '^We  confirm  the  purchase/'  that  they 
sent  the  following  cabl^ram  to  appellees:  'Please  cancel 
our  previous  telegram  and  substitute  the  following.  We 
confirm  the  purchase  'Friesland.'  We  cannot  accept 
'Haverford.'"  This  was  replied  to  on  the  same  day: 
''Telegram  came  too  late.  Have  secured  freight  room  for 
3,000  'Haverford.'  Cannot  secure  freight  upon  'Fries- 
land/  All  taken  up."  All  of  the  n^otiations  in  r^ard  to 
this  sale  and  purchase  were  by  cable  and  we  are  unable 
to  see  that  any  of  the  cabl^rams  contain  anything  re- 
quiring them  to  be  submitted  to  a  jury.  In  our  opinion, 
the  contract  was  complete  when  the  appellants  deposited 
with  the  cable  company  their  cablegram  of  April  17, 1909, 
stating,  "We  confirm  the  purchase." 

The  appellants  could  not  abrogate  this  contract  by  the 
cablegram  sent  an  hour  later  without  the  consent  of  the 
appellees.  The  learned  counsel  for  appellants  contend 
that  in  such  cases,  ''the  usual  practice  is  an  offer  and 
acceptance  and  then  a  confirmation  by  the  offerer."  By 
this  they  advance,  as  a  proposition  of  law,  that  a  contract 
is  not  complete  with  the  offer  and  acceptance  but  must 
be  followed  by  a  confirmation  or  some  further  action  on 
the  part  of  the  offerer.  We  do  not  so  understand  the  law 
and  it  does  not  seem  necessary  to  cite  authorities  to  sus- 
tain the  proposition  that  when  one  offers  to  sell  a  quantity 
of  merchandise  and  deliver  the  same  at  a  stipulated  place 
and  for  a  named  price,  and  the  other  party  accepts  the 
offer,  the  contract  is  then,  without  more,  complete.  Really 
the  only  difference  between  the  parties  in  regard  to  this 
contract  was  the  shipment  by  the  "Haverford"  instead 
of  by  the  "Friesland."  But  the  appellee's  proposition  to 
ship  the  potatoes  for  the  price  named  to  appellants  was 
by  the  "  Haverford."  The  cablegram  was  concise  and 
plain  and  if  appellants  read  it  they  must  have  known  that 
the  shipment  was  to  be  by  the  latter  vessel  when  they 
sent  their  cablegram  of  April  17,  "we  confirm  the  pur- 
chase." The  cablegram  of  April  17,  must  be  construed 
as  n^^tiving  all  prior  negotiations  as  to  shipment  on  the 
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"Friesland"  and  oflfered  shipment  on  the  "Haverford." 
This  changed  the  nature  of  the  cablegram  from  that  of  an 
acceptance  into  that  of  a  coimter-oflfer.  It  was  then  the 
privilege  of  the  appellants  to  accept  or  reject  the  oflfer  so 
made,  and  they  saw  fit  to  accept  it.  We  think  the  legal 
proposition  we  have  been  discussing,  that  the  offer  and 
acceptance  constituted  a  contract,  is  in  harmony  with  our 
decision  in  Clements  v.  Bolster,  6  Pa.  Superior  Ct.  411; 
Swing  V.  Walker,  27  Pa.  Superior  Ct.  366. 

On  the  point  that  the  contract  was  completed  at  the 
moment  when  the  appellants  delivered  their  cabl^ram^ 
dated  April  17,  1909,  ''we  confirm  the  purchase,"  to  the 
cable  company  we  cite  7  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
136,  where  it  is  said :  "That  is  to  say,  the  act  of  acceptance 
which  completes  the  contract  takes  place  when  the  answer 
containing  the  assent  is  sent,  properly  addressed,  whether 
by  messenger,  or  mail,  or  telegraphed.  It  does  not  de- 
pend upon  delivery  of  the  answer  to  the  one  who  made 
the  offer,  and  it  completes  the  contract  even  though  the 
delivery  never  takes  place."  In  the  same  volume,  on 
p.  134,  it  is  said:  "Where  the  parties  are  separated  and 
the  contract  arises  out  of  an  accepted  offer,  it  is  often 
important  to  determine  when  the  obligation  commences. 
The  rule  is  that  the  obligation  becomes  obligatory  from 
the  moment  the  minds  of  the  parties  meet,  even  though  a 
knowledge  of  the  concurrence  has  not  been  brought  home 
to  them,  and  though  one  of  the  parties  may  have  died 
after  the  act  of  assent  has  taken  place  without  learning 
of  it." 
^  In  Page  on  Contracts^  sec.  52,  it  is  said:  "Where  the 

^,        mail  or  telegraph  is  ^Tproper^eans  of  communication  the 

1  great  weight  of  modern''a:Clhority  is  that  the  acceptance 
is  binding  on  both  parties  from  the  moment  it  is  trans- 
mitted, if  such  transaction  is  effected  in  the  proper  way. 
So  an  insurance  policy  which  is  not  to  be  in  effect  until 
'delivery'  takes  effect  when  it  is  mailed  to  the  insured 
postage  prepaid.  ...  If  the  party  making  the  offer  at- 
tempts to  revoke  the  offer  by  sending  a  later  letter  or  tele- 
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gram,  such  attempted  revocation  is  of  no  effect.  Thus 
an  offer  was  made  by  telegraph  subject  to  "prompt  reply." 
It  was  accepted  by  telegraph  twelve  minutes  after  receipt, 
which  telegram  was  not  delivered  for  an  hour.  <^ter 
the  tel^ram  of  acceptance  was  sent  and  before  it  was 
delivered  a  telegram  was  s^nt  revoking  t;he  offer.  The 
contract  was  held  to  be  binding.  So  on  the  same  prin- 
ciple the  party  who  has  accepted  cannot  by  a  subsequent 
communication  modify  the  terms  of  the  agreement  thus 
made."  : 

In  Tayloe  v.  Fire  Insurance  Co.  of  Baltimore,  60-^.-8*- 
390,  the  plaintiff  had  been  in  negotiation  with  the  defend- 
ant insurance  company  for  a  poUcy  on  some  of  his  prop- 
erty. The  company  notified  its  agent  that  the  risk  would 
be  accepted.  Hie  agent  notified  Tayloe  of  the  company's 
approval  of  his  apphcation,  and  on  December  21,  1844, 
Tayloe  sent  the  agent  a  check  for  the  premium.  On 
December  22, 1844,  the  property  so  insured  burned.  This 
occurred  before  the  letter  containing  the  premium  reached 
the  insmtmce  company's  agent.  Tayloe  brought  suit  to 
recover  the  insurance;  and  the  supreme  court  of  the  United 
States,  in  reversing  judgment  of  the  lower  court  in  favor 
of  the  defendant,  held  that  Tayloe  could  recover. 

In  Minnesota  Linseed  Oil  Co.  v.  Collier  White  Lead  Co., 
4  Dillon,  431,  the  court  said:  "It  is  well  settled  by  the  au- 
thorities in  this  country  and  sustained  by  the  later  English 
decisions,  that  there  is  no  difference  in  the  rules  governing 
the  n^otiation  of  contracts  by  correspondence  through  the 
post  office  and  by  telegraph,  and  a  contract  is  concluded 
when  an  acceptance  of  a  proposition  is  deposited  in  the 
telegraph  office  for  transmission." 

Under  the  above  authorities,  and  others,  we  are  without 
doubt  that  the  appellant's  cablegram  of  April  17,  1909, 
accepting  the  appellees'  offer  of  the  same  day  completed 
the  contract.  The  appellees'  offer  to  ship  by  the  "Haver- 
ford"  was  plain  on  the  face  of  the  cablegram  and  we  can 
.discover  no  evidence  of  any  fraud,  trick  or  artifice  used 
by  the  appellees  to  induce  the  appellants  to  accept  their 
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proposition.  Suppose  the  appellants  thought  that  the 
goods  were  to  be  shipped  by  the  "  Friesland,"  that  is  of  no 
consequence  because  they  unqualifiedly  accepted  the  offer 
to  ship  by  the  "Haverford."  But  the  learned  counsel  for 
appellants  contend  that  this  case,  under  the  averments 
in  the  affidavit  of  defense,  should  have  gone  to  a  jury  and 
they  have  cited  authorities  stating  that  a  jury  is  neces- 
sary where  the  words  of  a  contract  are  ambiguous  by  rea- 
son of  trade  usage  or  technical,  local,  generic,  indefinite 
or  equivocal.  The  counsel  contend  that  the  words  of  the 
cablegrams  are  susceptible  of  two  interpretations.  An 
inspection  of  the  cablegrams  conclusively  negatives  this 
assumption.  It  is  impossible  to  read  these  telegrams  and 
believe  that  the  appellants  were  or  could  have  been  de- 
ceived if  they  had  read  them.  If  there  was  any  mistake 
on  the  part  of  the  appellants  in  regard  to  the  cablegram 
of  April  17,  that  appellees  accepted  their  offer  and  would 
ship  by  the  ^'Haverford,"  it  was  the  appellant's  own 
mistake  due  to  their  negligence  in  not  reading  and  xmder- 
standing  the  cablegram.  In  the  case  of  Addicks  v.  Hutton, 
2  W.  N.  C.  30,  Button,  while  very  busy,  signed  a  guaranty. 
The  defendant  argued  upon  a  rule  to  open  judgment  that 
he  was  not  liable  because  he  had  not  read  the  guaranty. 
The  court  discharged  the  rule.  In  Johnston  et  al.  v.  Pat- 
terson, 114  Pa.  398,  the  Supreme  Court,  by  Mr.  Justice 
Paxson,  said:  "If  the  sureties  signed  the  contract  in 
ignorance  of  its  contents  they  cannot  avoid  it  now  in 
the  absence  of  any  fraud  or  deceit  on  the  part  of  the  plain- 
tiff. If  they  did  not  read  or  have  it  read  to  them  it  was 
their  own  fault.  They  were  not  prevented  from  reading 
it  by  any  trick  or  artifice  of  the  plaintiff."  To  the  same 
effect  is  Page  on  Contracts,  sec.  76.  See  also  Anson  on 
Contracts,  p.  170.  There  is  a  class  of  cases  in  which  the 
courts  have  declined  to  enforce  contracts  based  upon  the 
mistake  of  one  party  thereto  where  one  of  the  parties  in 
making  or  accepting  an  offer  has  made  a  mistake  by  in- 
advertence and  this  mistake  has  been  obviously  apparent 
to  the  other  party  and  has  been  seized  upon  by  him  to 
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close  the  contract.  A  case  of  this  character,  Webster  v. 
Cecil,  30  Beav.  62,  is  discussed  by  Anson  on  Contracts, 
p.  176.  But  that  case  and  similar  ones  are  very  different 
from  the  present  one. 

The  learned  counsel  for  appellants  argue  that  the  word 
"Haverford"  was  a  catchword  intended  to  deceive  the 
appellants  but  there  is  not  the  slightest  evidence  of  this 
and  it  is  idle  to  contend  that  the  appellees  in  Ireland  could 
think  or  even  imagine  that  the  appellants  would  mistake 
their  cablegram  of  April  17,  and  read  the  word  "Haver- 
ford."  "Friesland."  The  principal  thing  the  parties  were 
contracting  about  was  the  sale  and  shipment  of  3,000 
bags  of  potatoes,  and  while  it  is  true  that  the  appellants 
had  requested  that  the  shipment  be  on  the  "Friesland," 
yet  we  are  wholly  unable  to  see  anything  Uke  fraud,  trick 
or  artifice  in  the  cablegram  "rather  than  lose  the  business 
I  will  accept  your  offer.  Shipment  'Haverford.'  Con- 
firm." 

Appellant's  counsel  cite  Fidelity  &  Cas.  Co.  v.  Teter, 
136  Ind.  672,  on  the  proposition  that  contracts  in  writing 
do  not  bind  where  the  complaining  party  has  been  put  off 
his  guard  by  reason  of  fraud  or  concealment  of  the  other 
party.  They  also  cite  Croyle  v.  Moses,  90  Pa.  250,  and 
9  Cyc.  412,  citing  Aaron's  Reefs  v.  Twiss,  65  L.  J.  P.  C. 
54.  But  we  do  not  think  these  cases  sustain  their  position. 
The  Indiana  case  related  to  insming  the  plaintiff's  de- 
cedent while  riding  in  public  conveyances.  A  recovery 
was  denied  for  an  accident  happening  outside  of  a  pub- 
lic conveyance,  although  defendant's  agent  had  said  that 
the  policy  covered  every  part  of  the  deceased's  journey. 
As  to  the  contract  the  coiut  said:  ''Its  language  is  clear, 
positive  and  within  the  comprehension  of  a  man  of  ordi- 
nary diligence.  With  such  contracts  the  parties  are  bound 
by  their  contents  and  are  presumed  to  have  acted  with 
full  knowledge  of  their  proper  construction." 

Croyle  v.  Moses,  90  Pa.  250,  was  a  case  where  there  was 
a  fraudulent  representation  as  to  the  soundness  of  a  horse. 
The  vendor  knew  him  to  be  unsound  in  a  certain  respect, 
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and  by  artifice  concealed  the  defect^  etc.  Held,  it  was 
such  a  fraud  on  the  vendee  as  would  justify  him  in  re- 
scinding the  contract. 

In  the  Twiss  case  we  imderstand  there  was  a  false  repre- 
sentation inducing  the  subscription  to  the  stock  of  a  cor- 
poration. Several  other  cases  are  cited  in  the  same  con- 
nection but  as  we  understand  them  they  were  based  on 
obvious  and  apparent  mistakes  made  by  the  offerer  and  the 
offeree  snapped  up  the  offer  and  alleged  that  a  binding 
contract  had  been  made.  In  our  opinion  none  of  these 
cases  are  in  point  as  to  the  present  one. 

Lastly,  in  their  argimient,  appellant's  counsel  contoid 
that  the  question  of  a  custom  which  would  modify  or  set 
aside  a  contract  between  the  parties  should  be  submitted  to 
a  jury.  The  contention  is  that  such  a  cable  contract  is 
not  considered  by  the  parties  as  completed  until  a  credit 
is  cabled  to  a  reliable  banking  house  to  take  up  the  bill  of 
lading;  that  this  custom  was  well  known  to  the  appellees, 
and  that  no  credit  was  cabled  in  this  case  because  of  the 
immediate  cancellation  of  the  cablegram  which  was  mis- 
takenly sent.  If  there  is  such  a  custom  as  is  alleged,  it 
is  not  a  condition  precedent  to  the  making  of  contracts 
between  merchants  of  Ireland  and  commission  merchants 
of  this  country.  At  most  it  was  an  advantage  that  ac- 
crued to  the  appellee.  They  might  have  demanded  the 
cabling  of  a  credit.  It  is  well  said  by  appellee's  counsel: 
**It  is  difficult  to  see  how  the  defendants  can  avail  them- 
selves of  their  own  default  in  not  cabling  the  credit.  The 
custom  was  one  under  which  the  plaintiffs  had  a  right  to 
demand  the  advantage  conferred  by  it  or  they  might  waive 
such  an  advantage.  They  elected  not  to  demand  the 
credit."  We  do  not  think  the  question  of  the  custom  is 
sufficient  to  carry  the  case  to  a  jury.  It  surely  did  not 
injure  the  appellants  that  the  appellees  saw  fit  to  waive  the 
custom,  if  it  existed. 

Upon  a  careful  consideration  of  the  appellants'  affi- 
davits of  defense,  argument  and  authorities,  we  reach  the 
conclusion  that  the  learned  court  below  did  not  err  in 
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granting  judgment  against  the  appellants  for  the  amount 
of  the  plaintiff's  claim. 

The  assignments  of  error  are  all  dismissed  and  the  judg- 
ment is  aflBrmed. 


Sargent  v.  Hancock  Mutual  Life  Insurance  Com- 
pany, Appellant. 

Imurance — LAfe  insurance — Insurable  interest — Designation  of  bene- 
ficiary— Power  to  change  beneficiary — Interpleader — Act  of  March  11, 
1886,  P.  L.  76. 

1.  Wh6re  a  married  woman  insures  her  own  life,  and  designates  a 
beneficiary,  and  after  the  death  of  such  beneficiary  designates  another 
person  as  such,  but  reserves  the  right  to  change  such  beneficiary  from 
time  to  time,  with  the  consent  of  the  company,  the  person  last  named 
will  upon  the  death  of  the  insured  be  entitled  to  the  proceeds  of  the 
policy;  and  the  insurance  company  cannot  demand  an  interpleader 
merely  because  the  husband  of  the  insured  claims  the  fund,  and 
threatens  a  suit. 

2.  The  Act  of  March  11, 1836,  P.  L.  76,  providmg  for  the  allowance  of 
interpleaders  in  actions  at  law  does  not  make  it  obligatory  upon  the 
court  to  grant  an  interpleader  in  all  cases  in  which  it  is  prayed  for  by 
a  defendant.  The  court  is  invested  with  a  discretion  to  determine 
whether  the  party  is  entitled  to  the  relief  or  not.  ' 

Argued  Oct.  17,  1911.  Appeal,  No.  76,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  2,  Phila.  Co.,  June 
Term,  1910,  No.  399,  discharging  rule  for  interpleader  in 
case  of  Frank  W.  Sargent  v.  John  Hancock  Mutual  Life 
Insurance  Company.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Affirmed. 

Rule  for  interpleader. 

The  opinion  of  the  Superior  Comt  states  the  case. 

Error  assigned  was  order  discharging  rule  for  inter- 
pleader. 

Ira  J.  WiUiams,  of  Simpson,  Brovm  &  WHliams,  with 
him  Frank  A.  Chalmers,  for  appellant. — In  Pennsylvania 
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the  law  is  clear  that  the  beneficiary  must  have  an  insurable 
interest  in  the  life  of  the  insured  when  the  policy  is  taken 
out  in  his  name,  or  assigned  to  him,  he  paying  the  pre- 
miums therefor.  If  the  beneficiary  pays  the  premium  on 
the  policy  upon  the  life  of  the  insured  without  having  an 
insurable  interest  therein  the  contract  is  in  the  nature  of  a 
"wagering  policy"  and  is  against  public  policy:  Corson's 
App.,  113  Pa.  438;  Keystone  Mut.  Ben.  Assn.  v.  Norris, 
115  Pa.  446;  Gilbert  v.  Moose,  104  Pa.  74;  Downey  v. 
Hoffer,  110  Pa.  109. 

A  nephew  or  niece  does  not  have  an  insurable  interest 
in  the  life  of  an  aunt:  Riner  v.  Riner,  166  Pa.  617;  Crone 
v.  Prudential  Ins.  Co.,  11  Pa.  Dist.  Rep.  433. 

A  stepson  has  no  insurable  interest  in  the  life  of  his 
stepfather:  United  Brethren  Mut.  Aid  Soc.  v.  McDonald, 
122  Pa.  324. 

Nor  an  adult  son  in  the  life  of  his  father:  life  Insurance 
Clearing  Co.  v.  O'Neill,  106  Fed.  Repr.  800. 

A  son-in-law  has  no  insurable  interest  in  the  life  of  his 
father-in-law:  Ramsay  v.  Myers,  6  Pa.  Dist.  Rep.  468. 

Or  his  mother-in-law:  Stoner  v.  Line,  16  W.  N.  C.  187. 

Nor  a  brother  in  the  life  of  a  sister:  Mullen  v.  Ins.  Co., 
40  W.  N.  C.  529. 

Nor  an  uncle  in  the  life  of  a  nephew:  Metropolitan  life 
Ins.  Co.  v.  Elison,  3  L.  R.  A.  (N.  S.)  934. 

The  Pennsylvania  cases  certainly  do  not  show  a  tend- 
ency on  the  part  of  the  courts  to  strictly  scrutinize  the 
rights  of  .the  claimants  to  the  fund  before  granting  the 
interpleader:  Brooke  v.  Smith,  13  Pa.  C.  C.  Rep.  557; 
Loughlin  v.  McCormick,  2  W.  N.  C.  352;  Bechtel  v. 
Sheaf er,  117  Pa.  555;  Brownfield  v.  Canon,  25  Pa.  299; 
McNamara  v.  Provident  Sav.  Life  Assur.  Soc.  of  New 
York,  114  Fed.  Repr.  910. 

0.  C.  Ladner,  of  Ladner  &  Ladner,  for  appellee. — ^A 
party  is  not  entitled  to  an  interpleader  where  there  is  a  con- 
tract relation  with  one  of  the  claimants  nor  where  rights 
and  liabilities  exist  between  the  parties  independent  of  the 
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title  to  property  or  debt  or  duty  in  question:  Crawshay  v. 
Thornton,  2  My.  &  Cr.  1 ;  Patomi  v.  Campbell,  12  M.  &  W. 
277;  Warrington  v.  Mengel,  41  Pa.  Superior  Ct.  362;  Scott 
V.  Dickson,  108  Pa,  6;  Overbeck  v.  Overbeck,  155  Pa.  5. 

The  appellant  is  not  entitled  to  an  interpleader  because 
it  is  in  no  danger  of  being  compelled  to  pay  the  money 
twice,  since  payment  to  the  beneficiary  is  a  complete  dis- 
charge of  the  company:  Scott  v.  Dickson,  108  Pa.  6; 
Overbeck  v.  Overbeck,  155  Pa.  5;  Bomberger  v.  Union 
Beneficial  Mut.  Aid  Society,  6  Atl.  Repr.  41;  Foster  v. 
Preferred  Accident  Ins.  Co.,  125  Fed.  Repr.  536. 

Payment  to  beneficiary  is  a  complete  discharge  of  the 
company:  Hill  v.  United  Life  Ins.  Assn.,  154  Pa.  29. 

The  insurance  company  is  not  entitled  to  an  inter- 
pleader, because  it  does  not  appear  that  a  claim  has  been 
made  by  any  one  (other  than  the  beneficiary)  who  has  the 
right  to  do  so:  Bomberger  v.  Union  Beneficial  Mut.  Aid 
Society,  6  Atl.  Repr.  41. 

Opinion  by  Porter,  J.,  March  1,  1912: 
The  plaintifif  brought  this  action  upon  a  policy  of  in- 
surance issued  by  the  defendant  company  upon  the  life 
^^  Catherine  Semple,  in  which,  at  the  time  of  the  death 
^'  the  assured,  plaintiff  was  named  as  beneficiary.    The 
ifijiement  filed  by  plaintifif  averred  and  the  copy  of  the 
mli^y  attached  to  that  statement  disclosed  that  the  policy 
jj3^    been  procured  by  Catherine  Semple,  the  deceased, 
oa    February  14,  1900,  and  imder  its  covenants  the  de- 
ferwiant  company  agreed  to  pay  "to  the  beneficiary,  if 
living,  named  in  the  application  herefor  or  in  the  written 
an^^xxdment  thereof  when  approved  by  the  company,  or 
to  tixe  executor  or  administrator  of  the  insured  hereimder, 
^"^^S8  settlement  be  made  as  hereinafter  provided,  .... 
tte  aonoimt  named  in  the  schedule  below,  subject  to  these 
^^<iitions  and  provisions."    Among  the  conditions  of  the 
policy  was  one  authorizing  the  company,  in  its  discretion, 
^  p€ty  the  amoimt  of  the  insurance  to  any  "person  in 
^^  judgment  of  said  company  equitably  entitled  to  re- 
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ceive  the  same  by  reason  of  having  mcurred  e^q)ense8  m 
any  way  on  behalf  of  the  msured  for  his  burial,  or  for  any 
other  purpose,  and  the  receipt  of  any  such  person  shall 
be  conclusive  evidence  that  such  sum  has  been  properly 
paid,  and  discharge  the  company  from  liability  imder  this 
policy."  Catherine  Semple,  at  the  time  she  procured  this 
policy,  in  the  application  therefor,  named  Ella  Sargent 
as  the  beneficiary  thereof,  reserving  the  right  to  change 
such  beneficiary  from  time  to  time,  with  the  consent  of  the 
company,  by  written  notice  to  the  company.  Ella  Sar- 
gent, the  beneficiary,  died  on  Jime  17, 1906,  and  on  July  3, 
1906,  Catherine  Semple,  the  assiu^,  gave  the  company 
notice  of  that  fact  in  writing  and  desi^iated  Frank  Sar- 
gent, this  plaintiff,  as  beneficiary  imder  the  policy,  said 
notice  stating  that  Frank  Sargent  was  the  imcle  of  the 
assured.  The  defendant  company  approved  this  designa- 
tion of  the  plaintiff  as  beneficiary.  In  this  designation  of 
the  plaintiff  as  beneficiary  the  assured  again  reserved  the 
right  to  change  such  beneficiary  from  time  to  time,  with 
the  consent  of  the  company.  Catherine  Semple  died  on 
June  20,  1909,  without  having  made  any  change  in  the 
beneficiary  designated  in  the  policy.  The  plaintiff  having 
brought  this  action  upon  the  policy  and  filed  his  statement, 
the  defendant  presented  a  petition  admitting  its  liability 
to  pay  the  amount  of  the  policy  but  averring  that  it  was 
unable  to  determine  to  whom  the  money  rightfully  be- 
longed, upon  the  following  grounds:  "The  plaintiff  is  the 
uncle  of  the  insured,  and  that  the  insured  was  not  sup- 
ported by  the  plaintiff  herein,  nor  was  there  any  relation- 
ship between  the  said  plaintiff  and  the  said  insured  which 
would  in  law  create  an  insurable  interest  in  the  plaintiff. 
(2)  That  claim  has  been  made  against  your  petitioner  by 
the  husband  of  the  insured,  Thomas  Semple,  for  the  pro- 
ceeds imder  the  said  policy,  and  while  the  said  Thomas 
Semple  is  not  named  as  beneficiary  in  the  said  policy,  he 
claims  that  the  proceeds  thereof  should  be  paid  to  him  as 
next  of  kin,  or  if  necessary  after  letters  of  administration 
have  been  granted,  to  him  as  administrator,  because  of 
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the  lack  of  an  insurable  interest  in  the  plaintiff  herein, 
and  the  resultant  speculative  interest  of  the  said  plaintiff. 
And  the  said  Thomas  Semple  threatens  to  bring  suit 
against  the  petitioner  for  the  recovery  of  the  said  pro- 
ceeds of  the  said  policy."  The  petition  averred  that 
the  defendant  was  liable  to  be  put  to  the  expense  of  de- 
fending two  actions  and  subject  to  the  risk  of  being  com- 
pelled to  pay  money  twice,  and  prayed  "that  the  said 
Thomas  Semple  be  ordered  and  directed  to  interplead 
with  the  plaintiff  herein  to  determine  the  ownership  of 
the  said  fimd,"  and  that  the  petitioner  be  permitted  to 
pay  the  fund,  less  counsel  fees  and  expenses,  into  court. 
The  court  below  granted  a  rule  on  the  plaintiff  and  Thomas 
W.  Semple  to  show  cause  why  an  interpleader  should  not 
be  awarded,  which  rule  it  subsequently  discharged.  The 
defendant  appeals  from  the  order  refusing  the  inter- 
pleader. ^ 

The  Act  of  March  11,  1836,  P.  L.  76,  providmg  for  the 
allowance  of  interpleaders  in  actions  at  law  does  not  make 
it  obligatory  upon  the  court  to  grant  an  interpleader  in 
all  cases  in  which  it  is  prayed  for  by  a  defendant.  The 
purpose  of  the  statute  was  to  relieve  a  defendant  from 
the  expense  of  defending  two  actions  or  being  subjected 
to  the  risk  of  being  compelled  to  pay  money  twice.  The 
party  who  prays  for  the  interpleader  "shall  show  some 
probable  matter  to  the  court  to  believe  that  such  sug- 
gestion is  true;"  the  court  is  invested  with  a  discretion  to 
determine  whether  the  party  is  entitled  to  the  relief  prayed 
for.'^TMd  the  present  case  present  such  a  state  of  facts  as 
to  make  it  an  abuse  of  discretion  for  the  court  below  to 
refuse  to  grant  an  interpleader?  The  policy  upon  which 
this  action  was  brought  did  not  upon  its  face  appear  to  be 
a  wagering  contract.  The  insurance  had  been  procured 
by  the  person  whose  life  was  insured  and  the  policy  had 
been  in  existence  six  years  before  this  plaintiff  was,  upon 
the  death  of  the  beneficiary  first  named,  substituted,  with 
^e  consent  of  this  defendant,  as  the  beneficiary  imder  the 
policy.   When  the  deceased,  in  1906,  designated  this  plain- 
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tiff  as  the  beneficiary  she  did  not  part  with  control  of  the 
policy  but  expressly  reserved  to  herself  the  right  to  change 
the  beneficiary  at  any  time;  she  had  absolute  control  of 
this  policy,  with  power  to  determine  who  should  take  imder 
it,  down  to  the  day  of  her  death.  A  person  may  take  a 
policy  upon  his  own  life,  and  by  the  terms  of  the  poUcy, 
appoint  a  person  to  receive  the  money  in  case  of  his  death 
diuing  the  existence  of  the  poUcy.  It  cannot  be  questioned 
that  a  person  has  an  insurable  interest  in  his  own  life,  and 
that  he  may  effect  such  insurance,  and  appoint  anyone  to 
receive  the  money  in  case  of  his  death  during  the  existence 
of  such  poUcy .  It  is  not  for  the  insurance  company,  after 
executing  such  a  contract,  and  agreeing  to  the.  appoint- 
ment so  made,  to  question  the  right  of  such  appointee  to 
maintain  the  action.  If  there  should  be  any  controversy 
as  to  distribution  among  the  heirs  of  the  deceased  of  the 
sum  so  contracted  to  be  paid,  this  does  not  concern  the 
insurers.  This  is  all  in  entire  harmony  with  the  proposi- 
tion that  a  party  cannot  take  by  assignment  from  the 
insured,  and  hold  for  his  own  benefit  a  policy  on  the  life  of 
one  in  whose  life  he  has  no  insurable  interest:  Scott  v. 
Dickson,  108  Pa.  6;  Downey  v.  Hoffer,  110  Pa.  109; 
American  Life  &  Health  Ins.  Co.  v.  Robertshaw,  26  Pa. 
189;  Wamock  v.  Davis,  104  U.  S.  775;  Franklin  Life  Ins. 
Co.  V.  Hazzard,  41  Ind.  116;  Overbeck  v.  Overbeck,  156 
Pa.  5.  Catherine  Semple  having  insured  her  own  life  and 
retained  to  herself  imtil  the  day  of  her  death  the  power 
to  designate  the  person  to  whom  the  amoimt  of  the  policy 
should  be  paid,  and  this  plaintiff  having  been,  at  the  date 
of  her  death,  the  person  designated  by  her  to  receive  the 
money,  there  can  be  no  question  that  a  payment  by  the 
defendant  company  to  the  plaintiff  will  be  a  good  payment, 
and  a  complete  satisfaction  of  the  contract  upon  which  it 
is  liable:  Hill  v.  Insurance  Association,  154  Pa.  29.  This 
being  the  case  the  refusal  of  the  court  below  to  award  an 
interpleader  involved  no  abuse  of  discretion. 

The  order  of  the  coiut  below  is  aflBirmed  and  the  record 
remitted  with  a  procedendo. 
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Ellis,  Appellant,  v.  Anderson. 

Insurance — Life  insurance — Paymeni  of  first  premiums — Payment 
in  notes— Waiver— Act  of  May  5, 1909,  P.  L.  Jfi5. 

1.  The  action  of  the  general  agent  of  a  life  insurance  company  in 
delivering  a  policy  to  the  insured,  and  accepting  his  interest  becuing 
notes  for  the  amoimt  of  the  first  premium,  constitutes  a  waiver  of  the 
provisions  of  the  policy  requiring  the  payment  of  the  first  premium  in 
advance. 

2.  A  policy  of  life  insurance  provided  that "  all  payment  of  premiums 
shall  be  payable  in  advance.  .  .  .  The  failure  to  pay  any  of  the  first 
three  premimns,  or  installments  thereof  shall  avoid  and  annul  this 
policy."  The  policy  stated  the  amount  to  be  paid  in  case  of  the  death 
of  the  insured  thus:  ''Five  thousand  doUars  less  the  unpaid  balance  of 
the  current  year's  premium,  if  any,  and  any  other  indebtedness  on  the 
policy."  Ueldy  that  the  latter  provision  indicated  that  it  was  in  the 
contemplation  of  the  parties,  that  the  policy  might  still  be  in  full 
force  even  though  the  current  year's  premium  had  not  been  f uUy  paid. 

3.  The  Act  of  May  3, 1909,  P.  L.  405,  was  a  penal  statute,  and  must 
be  construed  strictly.  The  statute  does  not  enact  that  all  insurance 
premiums  must  be  paid  in  cash,  nor  forbid  the  extension  of  credit  for 
premiums  due  upon  the  policies.  The  intention  of  the  act  was  to  make 
it  unlawful  for  insurance  companies  to  give  rebates  out  of  premiums, 
or  to  agree  to  pay  under  a  policy  any  dividends  more  than  the  policy 
specified,  or  to  give  to  any  assured  anything  of  value  not  specified  in 
his  policy.  It  did  not  maJce  it  unlawful  for  an  insurance  company  to 
accept  upon  the  issuing  of  the  policy  the  note  of  the  assured  for  the 
full  amoimt  of  the  premium  with  interest  from  the  date  thereof  at 
the  rate  fixed  by  law,  in  the  absence  of  any  suggestion  that  the  maker 
of  the  note  was  not  financially  responsible,  or  of  any  understanding  or 
agreement  that  the  note  should  not  be  paid  in  full  with  interest. 

4.  Where  an  interest  bearing  note  is  accepted  by  an  insurance  com- 
pany for  the  premiimi  upon  a  policy,  the  agreement  to  pay  interest 
is  a  full  legal  consideration  for  the  credit  extended  to  the  assured  for 
the  amount  of  the  premium.  The  transaction  does  not  vary  the  terms 
of  the  policy,  and  does  not  constitute  a  violation  of  the  first  paragraph 
rfthe  Actof  May  3, 1909,  P.  L.  405. 

Argued  Oct.  18,  1911.  Appeal,  No.  151,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1910,  No.  4,299,  discharging  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense  in  case  of  E.  R.  Ellis  v. 
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James  B.  Anderson.    Before  Rice,  P.  J.,  Hendebson, 
MoBRisoN,  Oblady,  Head  and  Porter,  JJ.    Reversed. 

Assumpsit  on  two  promissory  notes. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  in  an  opinion  by  Davis,  J.,  discharged  the 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Error  assigned  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Ira  J.  WilMams,  of  Simpson,  Brown  &  WiUiams,  and 
Robert  Ramsey,  of  Maocwell  &  Ramsey,  for  appellant. — ^An 
insured  is  not  obliged  to  pay  a  premium  directly  to  the 
company  in  cash.  If  the  company  charges  the  policy  to 
its  agent,  who  chooses  to  deliver  same  and  extend  credit 
to  the  insured,  the  policy  is  valid  in  the  hands  of  the  in- 
sured: Allebach  v.  Hunsicker,  132  Pa.  349;  Snyder  v. 
Ins.  Co.,  202  Pa.  161;  Elkins  v.  Ins.  Co.,  113  Pa.  386; 
Continental  Life  Ins.  Co.  v.  Ashcraft,  18  W.  N.  C.  97. 

If  the  insurance  company  accept  a  promissory  note  of 
the  assured  it  must,  in  the  absence  of  any  express  agree- 
ment to  the  contrary,  be  considered  as  payment  of  the 
premium  as  contemplated  in  a  condition  contained  in  the 
policy  that  it  should  not  be  valid  or  binding  until  the  first 
premium  was  paid  to  the  company:  New  York  Life  Ins. 
Co.  V.  McGowan,  18  Kan.  300;  Union  Cent.  life  Ins.  Co. 
V.  Taggart,  55  Minn.  95  (56  N.  W.  Repr.  679);  Carson  v. 
Ins.  Co.,  43  N.  J.  Law,  300. 

The  policy  having  been  in  force  and  appellee  received 
the  benefit  of  protection  thereunder,  appellee  cannot  be 
permitted  to  set  up  his  own  alleged  wrongdoing  to  escape 
liability:  Wright  v.  Pipe  line  Co.,  101  Pa.  204;  Laun  v. 
Pacific  Mut.  life  Ins.  Co.,  Ill  N.  W.  Repr.  660;  Interstate 
Life  Assurance  Co.  v.  Dalton,  165  Fed.  Repr.  176. 

The  mere  taking  of  an  interest  bearing  note  in  payment 
of  a  premium  does  not  constitute  a  discrimination,  the 
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interest  paid  being  the  full  l^al  equivalent  of  the  use 
of  the  money.  The  insurance  department  has  unifonnly 
upheld  the  taking  of  notes  in  payment  of  premiums,  and 
this  contemporaneous  construction  is  of  persuasive  force: 
U.  S.  V.  Ry.  Co.,  148  U.  S.  562  (13  Sup.  Ct.  Repr.  562); 
C!om.  V.  Mann,  168  Pa.  290. 

Penal  statutes  are  those  imposing  liability  not  contem- 
plated by  the  conunon  law,  and  are  to  be  strictly  con- 
strued: Com.  V.  Giltinan,  64  Pa.  100;  Schott  v.  Harvey, 
105  Pa.  222;  Keely  v.  O'Conner,  106  Pa.  321;  Com.  v. 
Krickbaum,  199  Pa.  351. 

George  J.  EdwardSy  Jr.,  with  him  Howard  E.  Hannvm, 
for  appellee. — ^The  contract  violated  pubUc  policy;  Pitts- 
burg V.  Goshom,  230  Pa.  212;  Com.  v.  Vrooman,  164 
Pa.  306;  Jennings  v.  Morris,  211  Pa.  600;  Gaw  v.  Bennett, 
153  Pa.  247;  Mitchell  v.  Smith,  1  Binney,  110;  Weed  v. 
Cuming,  12  Pa.  Superior  Ct.  412;  Equitable  life  Assur- 
ance Soc.  V.  Wetherill,  127  Fed.  Repr.  947;  Heffron  v. 
Daly,  133  Mich.  613  (95  N.  W.  Repr.  714) ;  State  life  Ins. 
Co.  V.  Strong,  127  Mich.  346  (86  N.  W.  Repr.  825). 

Until  the  premium  was  actually  paid  in  cash  the  policy 
was  unenforceable  in  the  event  of  Anderson's  death:  Mar- 
land  V.  Royal  Insurance  Co.,  71  Pa.  393;  Lantz  v.  Ver- 
mont Life  Ins.  Co.,  139  Pa.  546;  Brady  v.  Northwestern 
Masonic  Aid  Assn.,  190  Pa.  595. 

As  the  policy  was  never  in  force,  it  follows  there  was  no 
consideration:  Campbell  Printing  Press  &  Mfg.  Co.  v. 
ffickok,  140  Pa.  290. 

Opinion  by  Porter,  J.,  March  1,  1912: 

The  plaintiff  brought  this  action  of  assumpsit  to  re- 
cover the  amount  of  two  promissory  notes  made  payable 
to  his  order  by  the  defendant.  The  defendant  filed  an 
affidavit  of  defense,  which  the  court  below  held  to  be 
sufficient  and  discharged  a  rule  for  judgment,  from  which 
order  the  plaintiff  appeals.  The  affidavit  of  defense  ad- 
mitted the  execution  of  the  notes,  stating  that  they  were 


Digitized  by 


Google 


248  ELUS,  Appellant,  v.  ANDERSON. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct 

renewals  of  notes  previously  give^,  the  original  notes 
having  been  executed  and  delive^d  by  defendant  to 
plaintiff  at  the  time  of  the  delivery  to  the  former  of  two 
policies  of  insurance  upon  his  life;  that  plaintiff  was  the 
agent  of  the  Union  Central  Life  Insurance  Co.  of  Cincin- 
nati, Ohio,  which  was  duly  authorized  and  engaged  in 
doing  business  in  Pennsylvania,  and  had  agreed  that  if 
defendant  would  take  the  insurance  the  plaintiff  would 
arrange  to  have  said  company  take  his  notes  at  four 
months  for  the  first  annual  premium  named  in  the  policy 
and  that  said  notes  if  not  paid  at  maturity  would  be 
renewed  in  whole  or  in  part,  and  that  the  agreement  as 
made  was  carried  into  effect.  The  policies  were  issued 
by  the  insurance  company  and  were  delivered  by  the 
plaintiff,  as  the  agent  of  the  company,  to  this  defendant, 
who  thereupon  made  and  delivered  to  the  plaintiff  his 
notes,  payable  to  the  order  of  the  plaintiff,  for  the  amount 
of  the  first  premium,  at  four  months,  with  interest  from 
date.  When  those  notes  became  due  the  defendant  paid 
the  interest  on  them  to  that  date  and  gave  his  notes  for  the 
full  amoimt  of  the  principal  payable  to  the  order  of  plain- 
tiff in  f oinr  months,  with  interest  from  date.  When  these 
renewal  notes  became  due,  on  October  13,  1910,  the  de- 
fendant again  paid  the  interest  and  again  renewed  the  prin- 
cipal, giving  second  renewal  notes,  payable  three  months 
after  the  date  thereof,  with  interest  from  the  date  thereof, 
and  when  these  notes,  upon  which  this  action  is  founded, 
became  due,  the  defendant  declined  to  pay  them. 

The  defendant  alleged  two  distinct  groimds  of  defense, 
one  being  that  the  contract  involved  a  violation  of  the 
statutes  of  Pennsylvania  and  the  other  based  upon  the  as- 
sertion that,  under  the  covenants  of  the  policy,  the  in- 
surance company  never  assiimed  any  liability,  and  the 
consideration  for  the  notes  failed.  We  will,  for  conven- 
ience, first  consider  that  branch  of  the  allegation  of  de- 
fense based  upon  the  covenants  of  the  policy.  The  partic- 
ular provision  of  the  policy  upon  which  the  defendant  relies 
to  support  his  contention  that  the  policy  never  went  into 


Digitized  by 


Google 


ELLIS,  Appellant,  i;.  ANDERSON.  240 

245,  (1912.)]  Opinion  of  the  Court. 

effect  is  quoted  in  the  affidavit  of  defense,  viz.:  'Pay- 
ment of  premiums.  That  all  premiums  shall  be  payable  in 
advance,  either  at  the  home  office,  or  to  an  authorized 
agent  of  the  company  upon  delivery  of  a  receipt  signed 
by  the  president  or  secretary,  and  countersigned  by  said 
agent.  The  failure  to  pay  any  of  the  first  three  years' 
premiums,  or  installments  thereof,  shall  avoid  and  annul 
this  policy  without  notice  to  the  insured  or  beneficiary, 
or  any  action  on  the  part  of  the  company."  The  defend- 
ant attached  to  his  affidavit  copies  of  the  policies  of  in- 
surance. The  policies  do  not  require  that  all  or  any  pre- 
miums shall  be  paid  in  cash.  Each  of  the  two  policies  was 
for  15,000  and  stated  the  amount  to  be  paid,  in  case  of 
the  death  of  this  defendant,  thus:  "Five  thousand  dol- 
lars, payable,  less  the  unpaid  balance  of  the  current  year's 
premium,  if  any,  and  any  other  indebtedness  on  the  policy, 
at  its  home  office  in  Cincinnati."  This  provision  of  the 
policy  clearly  indicated  that  it  was  in  the  contemplation 
of  the  parties  that  the  policy  might  still  be  in  full  force 
even  though  the  current  year's  premium  had  not  been 
fully  paid.  The  affidavit  of  defense  and  exhibits  thereto 
attached  disclosed  that  this  plaintiff,  the  person  who  made 
the  agreement  that  the  notes  of  this  defendant  would 
be  accepted  for  the  payment  of  the  first  premium  upon 
the  policies,  was  the  general  agent  of  the  insurance  com- 
pany issuing  those  policies.  The  question  of  the  liabil- 
ity of  this  insurance  company  upon  the  policies  which  this 
defendant  held  for  almost  a  year  paying  only  the  inter- 
est upon  the  premium,  cannot,  so  far  as  the  mere  cove- 
nants of  the  policy  are  concerned,  be  considered  an  open 
one,  under  the  facts  asserted  in  this  affidavit  of  defense. 
That  question  has  been  definitely  settled  adversely  to 
the  contention  of  this  defendant  by  the  decision  of  the 
Supreme  Court  in  Snyder  v.  Nederland  Life  Insurance  Co., 
202  Pa.  161.  "A  life  insurance  company  may  waive  a 
stipulation,  made  solely  for  its  protection,  that  no  liability 
shall  attach  until  the  first  premium  is  actually  paid  to  it, 
or  its  authorized  agent,  and  its  general  agent  may  bind  it 
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in  this  regard."  When  the  plaintiff,  as  the  general  ag^it 
of  the  insiu^nce  company,  delivered  the  policies  to  the 
defendant  and  accepted  his  interest  bearing  notes  for  the 
amount  of  the  first  premium,  this  constituted  a  waiver 
of  the  provision  of  the  policy  requiring  the  payment  of  the 
first  premium  in  advance.  The  consideration  for  the  notes 
of  the  defendant  did  not  fail  because  of  any  provisions 
contained  in  the  policies  of  insurance  of  which  he  has  had 
the  advantage. 

The  other  groimd  of  defense  alleged  is  based  on  the  pro- 
visions of  the  Act  of  May  3, 1909,  P.  L.  405.  The  defend- 
ant had  in  his  original  affidavit  relied  upon  the  provisions 
of  the  Act  of  July  2,  1895,  P.  L.  430,  which  statute  was 
quoted  at  length  in  that  affidavit;  and  following  such 
quotation  he  thus  states  his  position:  "I  aver  that  the 
said  Union  Central  Life  Insm^nce  Company,  and  its 
agent,  E.  R.  Ellis,  made  a  distinction  and  discrimination 
in  my  favor  over  other  insurants  of  the  same  class  and 
equal  expectations  of  life,  in  that  said  agent  and  said 
company  accepted  said  notes  and  the  renewals  thereof 
on  payment  of  the  respective  premiums  in  said  policies 
mentioned,  and  exact  from  other  applicants  for  said  in- 
surance payment  of  such  premiimis  in  cash.  I  am  advised 
by  counsel,  and  therefore,  aver  that  said  policies,  said 
oral  agreement  hereinbefore  recited,  and  the  said  two 
notes  and  all  renewals  thereof,  including  the  two  notes  in 
suit,  given  in  pursuance  thereof,  are  in  violation  of  the  act 
of  assembly  above  quoted,  and  that  neither  the  plaintiff 
nor  the  said  Union  Central  Life  Insurance  Co.  may,  by 
reason  thereof,  recover  upon  said  notes."  The  defendant 
subsequently  filed  a  supplemental  affidavit  of  defense  stat- 
ing that  the  act  of  July  2,  1895,  had  been  supplanted 
and  expressly  repealed  by  the  Act  of  May  3,  1909,  P.  L. 
405,  and  quoted  in  full  the  first  section  of  the  statute  last 
mentioned.  He  in  this  affidavit  averred  that  the  facts  in 
his  original  affidavit  of  defense  set  forth,  constituted  a 
violation  of  the  act  of  1909  and  that  the  plaintiff  was  not 
entitled  to  recover.    The  material  averments  of  the  affi- 
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davits,  80  far  as  they  have  any  bearing  upon  the  effect  of 
the  act  of  1909,  may  be  briefly  thus  stated.  The  defendant 
applied  to  the  insurance  company  for  two  policies  upon  his 
life  and  the  plaintiff,  as  agent  of  the  company,  agreed  to 
accept  in  payment  of  the  first  premiums  the  interest  bear- 
ing notes  of  the  defendant.  In  pursuance  of  this  agree- 
m«it  the  policies  were  duly  delivered  to  the  defendant 
and  he  gave  to  the  plaintiff  his  notes,  bearing  interest 
from  the  date  thereof,  for  the  full  amount  of  the  premiums 
for  the  first  year,  in  payment  of  said  premiums.  The 
defendant  paid  the  interest  on  the  notes,  having  renewed 
them  twice,  and  stood  in  the  position  of  asserting  the  valid- 
ity of  the  policies  which  he  held  imtil  eleven  months  of  the 
first  year  of  the  policies  had  expired,  when,  another  pre- 
mium being  almost  due,  he  repudiated  his  notes  and  as- 
serted the  policies  of  insurance  to  be  invalid,  for  the  reason 
that,  as  stated  in  his  affidavit:  "Said  policy  contracts 
of  insurance  do  not  set  forth  in  any  manner  as  a  condition 
thereof  the  making,  deUvery  or  acceptance  of  said  notes 
in  payment  of  the  respective  premiums  either  by  Union 
Central  Life  Insurance  Company  or  E.  R.  Ellis,  its  agent, 
in  procuring  said  insurance." 

The  contention  of  the  defendant  is  that  the  acceptance 
of  interest  bearing  notes  in  payment  of  the  premium 
for  the  first  year,  when  the  policy  required  the  premiiun  to 
be  paid  in  advance  and  did  not  set  forth  the  acceptance 
of  the  notes  in  payment  thereof,  constituted  a  violation 
of  the  act  of  May  3,  1909,  in  that  it  was  the  giving  of  an 
inducement  to  an  insurant  of  a  valuable  consideration 
not  specified  in  the  poUcy,  and,  also,  that  it  was  a  dis- 
crimination in  favor  of  this  defendant  as  against  other 
insurants  of  the  same  class.  The  defendant  concedes  the 
logical  consequences  of  his  contention  to  be  that  he  and  the 
plaintiff  were  guilty  of  a  misdemeanor,  that  the  policies 
of  insurance  upon  his  life  were  void  from  the  day  they  were 
issued,  and  that  no  action  could  be  maintained  either 
upon  the  policies  or  the  notes  which  he  gave  in  payment 
of  the  premium.   We  have  here  to  deal  only  with  the  legal- 
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ity  of  this  defense,  not  with  its  honesty.  The  Act  of 
May  3,  1900,  P.  L.  405,  made  but  little  change  in  the  law 
with  regard  to  the  question  here  involved  in  so  far  as  it 
applied  to  life  insurance  companies.  That  statute  re- 
pealed the  Acts  of  May  7,  1889,  P.  L.  116,  and  July  2, 
1895,  P.  L.  430,  which  had  applied  to  life  insurance  com- 
panies only  and  which,  as  to  such  companies,  had  con- 
tained all  the  provisions  embodied  in  the  act  of  1900 
which  the  defendant  asserts  were  in  this  transaction 
violated.  Those  earlier  statutes  were  in  force  when  Snyder 
V.  Insurance  Co.,  supra,  was  decided,  and  the  policy  in 
that  case  required  the  first  premium  to  be  paid  in  advance; 
the  agent  of  the  insurance  company  had  delivered  the 
policy  to  the  insured  upon  an  agreement  that  the  first 
premiimi  should  be  paid  in  the  future,  which  fact  was  not 
stated  in  the  policy,  and  if  the  contention  of  this  defendant 
is  sound  the  insurance  company  ought  not  to  have  been 
held  liable  upon  the  policy,  but  the  Supreme  Comi;  af- 
firmed a  judgment  against  the  company.  The  act  of  1900 
did  work  a  decided  change  in  the  general  insurance  law, 
in  that  some  of  the  regulations  which  had  formerly  ap- 
plied to  life  insurance  companies  only  were  extended  to 
all  insurance  companies,  whether  engaged  in  the  business 
of  Uf  e,  fire,  marine  or  accident  insurance.  The  first  para- 
graph of  sec.  1  of  the  statute  has  this  general  application, 
it  forbids  any  insurance  company,  or  any  representative 
thereof  giving,  ''as  an  inducement  to  insurants,"  or  any 
person  knowingly  receiving,  ''as  such  inducement,"  "any 
rebate  of  premiiuns  payable  on  the  policy,  or  any  special 
favor  or  advantage  in  the  dividends  or  other  benefits 
to  accrue  thereon,  or  any  paid  employment  or  contract 
for  services  of  any  kind,  or  any  special  advantage  in  date 
of  policy  or  age  of  issue,  or  any  valuable  consideration  or 
inducement  whatever,  not  specified  in  the  policy  contract 
of  insurance."  There  is  in  the  present  case  no  allegation 
that  there  was  any  rebate  of  the  premiiun,  or  special  ad- 
vantage in  the  dividends,  or  contract  of  employment, 
or  any  special  advantage  in  date  of  policy  or  age  of  issue. 
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The  contention  is  that  the  acceptance  of  the  notes  for 
the  first  premiums  must  be  construed  to  be  the  giving  of 
a  "valuable  consideration  not  specified  in  the  policy." 
It  may  here  be  observed  that  the  affidavit  does  not  state 
that  the  acceptance  of  his  interest  bearing  notes  was 
offered  or  allowed  "as  an  inducement  to  insurants."  The 
court  is  asked  to  infer  that  it  was  given  as  such  inducement 
from  the  mere  fact  that  the  company  accepted  the  interest 
bearing  notes  for  the  full  amount  of  the  premium.  Those 
interest  bearing  notes  so  far  as  appears  from  this  affidavit 
were  worth  their  full  face  value,  and  there  is  no  suggestion 
that  there  was  any  imderstanding  that  they  were  not  to 
be  paid  m  full.  The  Act  of  May  3,  1909,  P.  L.  405,  is  a 
penal  statute  and  must  be  construed  strictly.  The  statute 
does  not  enact  that  all  insurance  premiuims  must  be  paid 
in  cash,  nor  forbid  the  extension  of  credit  for  premiums 
due  upon  policies.  The  mere  acceptance  of  an  interest 
bearing  note  for  the  first  premiima  on  the  policy  did  not  of 
itself  involve  a  violation  of  the  statute.  The  court  could 
not  say,  as  matter  of  law,  that  this  was  a  giving  of  a  valu- 
able consideration  "as  inducement  to  insurants."  The 
transaction  being  of  this  character  it  was  clearly  neces- 
sary for  the  defendant  to  distinctly  and  uifequivocally 
state,  if  he  wished  to  base  a  defense  upon  the  first  para- 
graph of  the  act  of  1909,  that  when  the  plaintiff  accepted 
his  notes  for  the  premium,  he  did  it  "as  an  inducement  to 
insurants."  The  affidavit  of  defense  might  properly  be 
held  insufficient  for  this  reason  alone,  but  we  are  not  dis- 
posed to  place  our  decision  upon  this  narrow  groimd. 

The  importance  of  the  question,  raised  by  this  affidavit 
of  defense,  not  only  to  insurance  companies  but  to  all  who 
have  occasion  to  take  out  an  insurance  policy  of  any  kind 
or  nature,  is  not  likely  to  be  overestimated.  If  the  con- 
tention of  the  appellee  is  correct,  the  man  who  takes  out 
an  insurance  upon  his  life  for  the  benefit  of  his  family, 
and  the  merchant  who  takes  out  a  fire  insurance  policy 
upon  his  stock  of  goods,  must  consid^  with  microscopic 
care  every  covenant  in  the  policy.    He  must  know  that 
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if  the  policy  contains  a  provision  that  the  premium  shall 
be  paid  in  advance,  the  company  has  then  no  power  to 
waive  that  provision  or  to  extend  any  credit  to  an  insmunt 
no  matter  how  responsible;  that  though  the  assured 
give  his  note  for  the  full  amoimt  of  the  premium,  with 
interest  at  the  lawful  rate,  the  giving  of  the  note  and  the 
acceptance  of  the  poUcy  is  a  misdemeanor,  imder  the  law 
of  Pennsylvania,  and  both  note  and  policy  are  void.  K 
the  acceptance  of  an  interest  bearing  note  from  a  finan- 
cially responsible  assured,  for  the  full  amount  of  tiie 
premiiun,  is  the  giving  of  a  '' valuable  consideration  not 
specified  in  the  policy,"  within  the  meaning  of  this  statute, 
it  must  necessarily  follow  that  an  agreement  or  imder- 
standing  that  any  other  material  covenant  of  the  policy 
should  be  waived  would  be  a  misdemeanor  imder  tiie 
act  and  would  render  the  policy  invaUd.  If  the  policy 
contained  a  covenant  that  there  should  be  no  recovery 
upon  it  in  case  the  title  of  the  assured  was  other  than 
that  <of  sole  and  unconditional  ownership  by  title  in  fee 
simple,  the  assured  whose  property  had  been  destroyed 
by  fire,  when  he  proved  that  those  authorized  to  repre- 
sent the  insurance  company  knew  that  he  was  not  the 
sole  owner  but  held  for  himself  and  others  or  that  his 
estate  was  a  leasehold  and  that  it  was  distinctly  understood 
that  the  policy  should  cover  his  real  interest  in  the  prop- 
erty, would  have  merely  succeeded  in  establishing  that 
the  policy  was  written  in  violation  of  law  and  invalid. 
The  result  would  be,  in  short,  to  put  it  out  of  the  power  of 
an  insurance  company  to  waive  the  benefit  of  any  cove- 
nant of  the  policy  or  of  the  assured  to  assert  such  waiver. 
Can  this  statute  be  fairly  so  construed  as  to  indicate  an 
intention  of  tiie  legislature  to  cause  so  great  a  change 
in  the  law? 

The  prohibitions  contained  in  the  first  paragraph  of 
the  act  were  aimed  at  the  practice  of  rebating,  or  returning 
to  the  assured  any  part  of  the  premium  payable  <hi  the 
policy.  This  paragraph  consists  of  a  single  sent^ice^ 
which  forbids  tiie  giving,  as  ''inducements  to  insurants" 
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of  certain  advantages  not  specified  in  the  policy.  The 
things  which  are  in  this  sentence  specifically  enumerated 
are  such  as  directly  tend  to  deplete  the  treasury  of  the  in- 
surance company,  thus,  giving  a  rebate  of  the  premiiun, 
or  a  special  favor  in  dividends  (manifestly  referring  to 
mutual  policies)  or  employing  the  assured  for  pay,  or 
giving  a  special  advsLntage  in  date  of  policy  or  age  of  issue, 
which  would  reduce  the  amoimt  of  premiums  required 
to  be  paid.  These  are  the  things  specifically  forbidden 
and  each  of  them  would  directly  take  money  out  of  the 
treasury  of  the  insurance  company.  Having  thus  for- 
bidden certain  specific  recognized  evils  of  the  business,  the 
statute  added  a  general  prohibition  of  giving  ^ '  any  valuable 
consideration  or  inducement  whatever,  not  specified  in  the 
policy  contract  of  insurance."  This  final  prohibition  was 
intended  to  embrace  any  form  of  the  evil  practice  aimed 
at  which  did  not  fall  within  any  of  the  classes  previously 
enimtierated.  The  whole  intention  of  this  paragraph  was  to 
make  it  unlawful  for  insurance  companies  to  give  rebates 
out  of  premiums,  or  to  agree  to  pay  under  a  policy,  any 
dividends,  more  than  the  policy  specified,  or  to  give  to 
any  assured  anything  of  value  not  specified  in  his  policy. 
This  paragraph  of  the  statute  did  not  make  it  imlawful 
for  an  insurance  company  to  accept,  upon  the  issuing  of 
the  policy,  the  note  of  the  assured  for  the  full  amoimt 
of  the  premium,  with  interest  from  the  date  thereof  at 
the  rate  fixed  by  law,  in  the  absence  of  any  suggestion  that 
the  maker  of  the  note  was  not  financially  responsible,  or 
of  any  understanding  or  agreement  that  the  note  should 
not  be  paid  in  full,  with  interest.  The  law  of  the  state 
limits  the  rate  of  interest  which  may  be  paid  for  the  use 
of  money,  and  the  rate  which  shall  be  paid  in  case  of 
delay  after  payment  is  due;  the  interest  thus  paid  is  re- 
garded as  the  proper  consideration  for  the  use  of  the 
money.  When  an  interest  bearing  note  is  accepted  by  an 
msurance  company  for  the  premium  upon  a  policy,  the 
transaction  is  in  harmony  with  the  covenants  of  the  policy. 
If  this  defendant  had  paid  his  notes  when  they  came  due, 
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the  insurance  company  would  have  had  m  its  treasury  the 
full  premium  on  Uie  policy,  with  interest  thereon  to  the 
date  of  the  payment.  This  being  the  case  it  cannot  be 
said  that  the  insiu'ance  company  had  agreed  to  accept 
less  than  the  amoimt  of  premium  named  in  the  policy. 
The  note  was  in  the  nature  of  an  investment  of  so  much 
of  the  company's  fimds,  upon  interest  at  the  legal  rate. 
The  agreement  of  the  defendant  to  pay  interest  was  a  full 
legal  consideration  for  the  credit  extended  him  for  the 
amoimt  of  the  premiimi.  The  transaction  did  not  vary 
the  terms  of  the  policy,  and  did  not  constitute  a  violation 
of  the  first  paragraph  of  the  act  of  1909. 

The  statute,  as  we  have  already  said,  does  not  require 
insiu'ance  premiums  to  be  paid  in  advance.  The  affidavit 
does  not  set  forth  any  rule  or  r^ulation  by  which  this 
insurance  company  was  governed  which  required  that  all 
premiums  should  be  paid  in  cash.  In  the  absence  of  any 
such  prohibition  or  regulation  this  plaintiff  and  the  com- 
pany which  he  represented  had  the  discretion  ordinarily 
exercised  by  those  engaged  in  business  to  extend  credit 
to  persons  whom  they  believed  to  be  financially  responsi- 
ble. They  might  require  those  whom  they  knew  to  be 
tricky  or  whose  promissory  note  they  had  reason  to  be- 
lieve would  be  valueless,  to  pay  in  cash.  When  the  party 
with  whom  they  were  dealing  was  trustworthy  and  finan- 
cially responsible,  the  acceptance  of  his  interest  bearing 
note  for  the  amount  of  the  premium  was  a  matter  in  which 
they  might  properly  exercise  discretion.  When  they  did 
accept  such  a  note,  that  note  did  not  vary  the  contract 
contained  in  the  policy,  nor  was  it  a  contract  of  insurance, 
nor  did  the  transaction  involve  a  discrimination  in  favor 
of  the  policy  holder,  within  the  meaning  of  the  second  par- 
agraph of  the  act  of  1909.  We  do  not  say  that  the  con- 
tract might  not  be  held  invalid  if  it  appeared  that  there 
was  an  understanding  that  the  note  never  was  to  be  paid, 
but  that  question  does  not  arise  in  this  case.  The  transac- 
tion out  of  which  these  notes  arose  did  not,  under  the 
facts  stated  in  the  affidavit  of  defense,  involve  a  violation 
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of  the  provisions  of  the  act  of  May  3,  1909,  and  the  affi- 
davit was  insufficient  to  prevent  judgment. 

The  order  of  the  court  below  is  reversed  and  the  record 
is  remitted,  with  directions  to  enter  judgment  against  the 
defendant  for  such  sum  as  to  right  and  justice  may  belong, 
unless  other  legal  or  equitable  cause  be  shown  to  the  court 
below  why  such  judgment  should  not  be  so  entered. 


Diehl  Manufacturing  Company,  Appellant,  v.  Phila- 
delphia Electric  Company. 

Ccnbract — Sak — Written  instrument — Parol  evidence. 

1.  Where  at  the  execution  of  a  writing,  a  stipulation  has  been  entered 
into,  a  condition  annexed,  or  a  promise  made  by  word  of  mouth  upon 
the  faith  of  which  the  writing  has  been  executed,  parol  evidence  is 
admissible  though  it  may  vary  and  materially  change  the  terms  of  the 
contract. 

2.  In  an  action  to  recover  for  goods  sold  and  delivered  on  an  order 
in  writing,  although  it  appears  that  the  order  provided  that  ''this  con- 
tract to  be  binding  must  be  signed  by  the  purchaser  and  counter- 
signed by  an  authorized  representative  of  the  seller,"  and  the  order  was 
thus  signed,  the  defendant  may  show  that  at  the  time  of  the  execution 
of  the  order  he  refused  to  sign  it  unless  the  plaintiff  allowed  a  certain 
rebate,  that  plaintiff's  manager  who  had  full  power  to  bind  the  plain- 
tiff agreed  to  such  allowance  in  order  to  secure  the  contract,  and  that 
the  defendant  would  not  otherwise  have  signed  the  contract. 

Appeals — Affidavit  of  d^ense — Discharge  of  rule, 

3.  An  appeal  taken  from  an  order  discharging  a  rule  for  judgment 
for  want  ol  a  sufficient  affidavit  of  defense,  should  not  be  taken  except 
to  correct  clear  error  of  law  on  the  part  of  the  court  below.  Where 
such  an  appeal  is  dismissed  the  appellate  court  will  not  attempt  to 
prejudge  the  precise  question  that  may  thereafter  be  presented  on 
another  appeal  after  final  judgment  following  a  trial. 

'  Submitted  Oct.  20,  1911.  Appeal,  No.  201,  Oct.  T., 
1911,  by  plaintiff,  from  order  of  C.  P.  No.  1,  Phila.  Co., 
Dec.  T.,  1910,  No.  1,558,  discharging  rule  for  judgment  for 
want  of  a  suflBcient  affidavit  of  defense  in  case  of  Diehl 
Vol.  xux — 17 
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Manufacturing  Company  v.  The  Philadelphia  Electric 
Company.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Joseph  Hill  Brinton,  for  appellant. — ^Pennsylvania  is 
already  anomalous  in  its  latitude  in  permitting  verbal 
testimony  to  modify  a  written  contract.  See  4  T^g.  on 
Ev.,  sec.  2431.  The  general  rule  elsewhere  is  that  verbal 
testimony  may  not  be  introduced  to  vary  the  terms  of  a 
written  contract,  but  in  Pennsylvania  fraud  is  the  test. 
Since,  however,  fraud  is  the  criterion,  the  introduction  of 
verbal  testimony  would  not  be  permitted  to  effect  a 
fraudulent  purpose,  and  the  logic  of  the  rule  would  operate 
quite  as  strongly  against  the  admission  of  such  testimony 
in  that  case  as  it  would  in  admitting  it  to  prevent  fraud. 
Where,  therefore,  one  party  has  created  a  formal  memorial 
containing  a  notice  that  he  would  not  be  boimd  by  any 
modification  thereof  imless  incorporated  therein  and  ap- 
proved, how  can  the  other  party  to  the  contract  be  heard 
to  complain  that  he  accepted  it  upon  the  inducing  promise 
of  an  agent  that  he  would  verbally  modify  it?  Such  rea- 
soning shocks  one's  sense  of  honor,  and  holds  out  an  allur- 
ing hope  to  the  dishonest:  Russell  v.  Glass  Works,  6  Pa. 
Superior  Ct.  118;  Eberle  v.  Bonafon,  17  W.  N.  C.  335; 
Wodock  V.  Robinson,  148  Pa.  503;  Smith  v.  Water  Power 
&  Supply  Co.,  221  Pa.  165;  Express  Pub.  Co.  v.  Aldine 
Press,  126  Pa.  347;  Melcher  v.  Hill,  194  Pa.  440. 

Geo.  Irving  Merrill  and  Arthur  B.  Huey,  for  appellee. — 
It  is  submitted,  therefore,  that  by  the  averments  of  the 
affidavit  the  case  at  bar  is  brought  clearly  within  the  rule 
as  laid  down  in  Gandy  v.  Weckerly,  220  Pa.  285. 

Among  the  more  recent  cases  in  which  this  has  been 
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distinctly  declared  are:  Keough  v.  Leslie,  92  Pa.  424; 
Martin  v.  Kline,  157  Pa.  473;  Martin  v.  Frid^berg,  169 
Pa.  447;  Clinch  Valley  Coal  &  Iron  Co-  v.  Willing,  180  Pa. 
165;  Faux  v.  Fitler,  223  Pa.  568;  McSorley  v.  Allen,  36  Pa. 
Superior  Ct.  271;  Land-Wharton  Co.  v.  Hughes,  37  Pa. 
Superior  Ct.  602;  Ramsden  v.  Simplex  Foundation  Co., 
39  Pa.  Superior  Ct.  587;  Zeller  v.  Haupt,  41  Pa.  Superior 
Ct.  647;  El  Dorado  Jewelry  Co.  v.  Hopkins,  34  Pa.  Su- 
perior Ct.  446;  Thomas  v.  Loose,  114  Pa.  35. 

Opinion  by  Head,  J.,  March  1, 1912: 

In  Sloss-Sheffield  Steel  &  ton  Co.  v.  Iron  Co.,  46  Pa.  Su- 
perior Ct.  164,  our  Brother  Morrison  pointed  out  the  at- 
titude of  our  appellate  courts  towards  an  appeal  taken  by 
a  plaintiff,  under  the  Act  of  April  18, 1874,  P.  L.  64,  from 
an  order  or  decree  discharging  a  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense.  Where  in  such  cases  the 
appeal  is  dismissed,  it  ought  not  to  be  expected  that  the 
court  would  attempt  to  anticipate  or  prejudge  the  precise 
questions  that  might  thereafter  be  presented  by  the  record 
in  case  of  another  appeal  after  final  judgment  following  a 
trial.  We  shall  therefore  indicate  in  the  briefest  possible 
way  the  reasons  for  the  conclusion  reached. 

The  plaintiff,  a  New  Jersey  corporation,  sues  to  recover 
the  price  of  certain  goods  sold  and  delivered  to  the  de- 
fendant, a  Pennsylvania  corporation  doing  business  in  the 
city  of  Philadelphia.  The  affidavit  of  defense  practically 
admits  the  receipt  of  the  goods  and  its  primary  obligation 
to  pay  for  them  at  the  prices  charged.  It  advances,  how- 
ever, a  counterclaim  or  set-off  against  the  plaintiff  amoimt- 
ing  to  something  more  than  the  sum  sued  for.  In  setting 
forth  the  nature  of  this  claim  and  the  manner  in  which  it 
arose,  it  was  stated  that  in  the  year  preceding  the  one  in 
which  occurred  the  transaction  in  suit,  to  wit,  in  1909,  the 
parties  had  entered  into  contracts  for  the  purchase  and 
sale  of  articles  similar  to  those  embraced  in  the  transaction 
in  suit,  to  wit,  fan  motors  operated  by  direct  current  and 
alternating  current.    It  is  averred  that  at  the  time  such 
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contracts  were  made,  one  W.  Irwin  Cheyncy  was  "the 
resident  manager  of  the  plaintiff  company  in  charge  of  its 
business  in  the  city  of  Philadelphia,  with  authority  to 
solicit  and  accept  orders  and  make  contracts  on  its  behalf 
for  the  sale  of  its  goods."  It  further  appears  from  the 
affidavit  that  whilst  attempting  to  secure  from  the  de- 
fendant a  contract  of  the  character  indicated,  the  plain- 
tiff's manager  had  with  him  written  contracts  fully  exe- 
cuted by  the  plaintiff  company  and  requiring  only,  in 
order  to  make  them  complete  executed  contracts,  a  written 
acceptance  thereof  by  the  defendant.  It  is  averred  that 
the  latter,  through  its  proper  officer,  refused  to  enter  into 
said  contracts  unless  provision  were  made  for  the  allowance 
of  a  certain  rebate  or  commission  on  the  fans,  to  be  regu- 
lated on  the  basis  of  the  prices  charged  in  the  proposed 
contract.  It  is  averred  that  the  plaintiff's  manager,  in 
order  to  secure  the  acceptance  by  the  defendant  of  the 
contracts  as  they  were  executed,  promised  and  agreed  for 
the  plaintiff  that  it  would  "allow  and  pay  unto  defendant 
company  a  rebate  of  ten  per  cent,  upon  the  purchase  of 
all  fans  both  D.  C.  (direct  current)  and  A.  C.  (alternating 
ciurent),  which  prior  to  that  time  (end  of  the  season  of 
1909)  should  have  been  purchased  by  defendant  from 
plaintiff  under  the  said  two  contracts  if  the  same  should  be 
executed."  It  is  averred  that  plaintiff's  manager  was  re- 
quested to  put  that  stipulation  in  writing  but  declared 
that  it  was  unnecessary  to  do  so  as  his  word  was  good  for 
it.  He  was  thereupon  informed  that  on  the  strength  of 
that  promise  the  defendant  would  accept  the  contracts, 
and  it  is  finally  averred  that,  induced  solely  by  that  prom- 
ise, the  contracts  were  accepted,  and  that  without  such 
promise  the  defendant  would  have  continued  to  refuse 
their  acceptance.  The  affidavit  then  proceeds  to  declare 
the  number  of  fans  which  it  had  purchased  imder  the  said 
contracts  and  paid  for  at  the  prices  therein  stated  and 
the  amount  of  the  rebate  or  commission  which  it  would 
have  been  entitled  to  receive  had  the  plaintiff  performed 
the  stipulation  made  for  it  by  its  manager. 
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Upon  the  filing  of  this  affidavit  the  plaintiff  took  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
which  the  learned  court  below  discharged  and  the  plaintiff 
appeals.  The  elaborate  printed  brief  of  the  learned  coun- 
sel for  appellant  is  directed  towards  the  proposition  that 
because  the  contracts  of  1909,  as  actually  executed,  were 
in  writing,  and  because  they  contained  this  provision,  to 
wit,  "this  contract  to  be  binding  must  be  signed  by  the 
purchaser  and  coimtersigned  by  an  authorized  represent- 
ative of  the  company  plaintiff,"  it  would  not  be  compe- 
tent for  the  defendant  to  set  up  by  way  of  defense,  as 
against  those  contracts,  the  matters  of  fact  in  the  affidavit 
now  before  us,  no  matter  how  abimdantly  he  might  be 
able  to  establish  them  by  evidence  on  the  trial. 

In  the  Ught  of  a  long  line  of  authorities,  but  one  or  two 
of  which  we  shall  particularly  notice,  it  is  clear  enough  that 
the  plaintiff's  proposition  at  the  best  is  but  a  doubtful  one 
and  that  the  record  exhibits  no  proper  case  for  the  entry 
of  a  summary  judgment.  In  Sloss-Sheffield  Steel  &  Iron 
Co.  V.  Iron  Company,  46  Pa.  Superior  Ct.  164,  Judge 
MoBRiBON  speaking  for  this  court,  used  this  language:  "It 
hardly  seems  necessary  to  cite  authorities  that  this  alleged 
parol  agreement  must  be  considered  with  the  written  con- 
tract in  determining  the  rights  of  the  parties,  if  the  de- 
fendant can  support  it  by  sufficient  evidence  at  the  trial. 
In  Thomas  &  Sons  v.  Loose,  114  Pa.  35,  the  late  Justice 
Tbunkey,  speaking  for  the  Supreme  Court,  said:  'Parol 
evidence  is  admissible  to  establish  a  contemporaneous  oral 
agreement,  which  induced  the  execution  of  a  written  con- 
tract, though  it  may  vary,  change  or  reform  the  instru- 
ment.' See  Wheatley  v.  Niedich,  24  Pa.  Superior  Ct. 
198;  Gandy  v.  Weckerly,  220  Pa.  285."  In  CUnch  Val- 
ley Coal  &  Iron  Co.  v.  Willing,  180  Pa.  165,  Mr.  Jus- 
tice Williams  said:  "It  is  a  plain  fraud  to  secure  the 
execution  of  an  instrument  by  representations  as  to  the 
maimer  in  which  payment  shall  be  made,  differing  in  im- 
portant particulars  from  those  contained  in  the  paper^ 
and,  after  the  paper  has  been  signed,  attempt  to  compel 
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literal  compliance  with  its  terms,  regardless  of  the  con- 
temporaneous agreement  without  which  it  would  never 
have  been  signed  at  all."  This  language  is  quoted  with  ap- 
proval in  the  later  case  of  Gandy  v.  Weckerly,  220  Pa.  285, 
where  the  entire  question  was  elaborately  discussed  and 
many  decisions  reviewed.  In  that  opinion  it  was  said: 
*'But  from  Hurst's  Lessee  v.  Kirkbride  (1  Binney  616), 
decided  in  1773,  down  to  the  present  time,  this  court  has 
uniformly  held^  that  where  at  the  execution  of  a  writing  a 
stipulation  has  been  entered  into,  a  condition  annexed,  or 
a  promise  made  by  word  of  mouth,  upon  the  faith  of  which 
the  writing  has  been  executed,  that  parol  evidence  is  ad- 
missible, though  it  may  vary  and  materially  change  the 
terms  of  the  contract." 

Without  attempting  then  to  consider  or  discuss  the 
question  as  it  may  be  presented  upon  an  appeal  by  either 
party  after  final  judgment,  we  are  all  of  the  opinion  that 
the  pleadings  show  no  such  clear  case  in  favor  of  the  plain- 
tiff as  would  entitle  it  to  a  smnmary  judgment  and  the 
learned  court  below  was  right  therefore  in  discharging  the 
rule. 

Appeal  dismissed  at  the  costs  of  the  appellant  but  with- 
out prejudice,  etc. 


Cogan,  Appellant,  v.  Bedford  County. 

Pvblic  officers — County  cmditors — Reports — Filing  reports  in  court — 
Act  of  AprU  IS,  1834,  P-  L,  537, 

1.  The  filing  of  county  auditors'  reports  in  the  office  of  ihe  pro- 
thonotary  among  the  records  of  the  court  of  common  pleas  is  a  suffi- 
cient compliance  with  the  Act  of  April  15,  1834,  P.  L.  537.  The  re- 
ports need  not  be  brought  into  open  court  and  filed  by  direction  of 
the  court. 

2.  On  an  appeal  from  a  judgment  of  the  court  of  comm<m  pleas 
agunst  a  public  officer  who  has  appealed  from  the  report  <^  county 
auditors,  tiie  appellate  court  will  not  reverse  the  judgment,  because 
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the  trial  court  admitted  in  evidence  and  ruled  on  reports  of  previous 
years  alleged  to  be  conclusive  against  the  appellant,  where  the  latter 
has  failed  to  print  such  reports  in  his  paper-book. 

3.  Where  county  auditors  have  audited  the  accounts  of  a  public 
officer,  and  their  report  has  been  filed  and  not  appealed  from,  their 
successors  four  years  afterwards  have  no  jurisdiction,  in  the  absence 
of  fraud,  to  pass  upon  claims  that  should  have  been  made  four  years 
before. 

Argued  Oct.  25,  1911,  Appeal,  No.  41,  Oct.  T.,  1911, 
by  H.  W.  Cogan,  from  judgment  of  C.  P.  Bedford  Co., 
Sept.  T.,  1909,  No.  244,  on  verdict  for  defendant  in  case  of 
H.  W.  Cogan  v.  Bedford  Coimty.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Appeal  from  county  auditors.    Before  Woods,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  defendant.     Plaintiff  ap- 
pealed. 

Errors  assigned  were  (1-3)  rulings  set  forth  in  the  opin- 
ion of  the  Superior  Court. 

John  N.  Minnichj  for  appellant. — The  reports  of  county 
auditors  must  be  presented  in  open  comt  and  it  should 
appear  by  an  entry  on  the  docket  that  the  court  acted 
upon  it:  Act  of  April  15,  1834,  sees.  48  and  55,  P.  L.  537; 
Luzerne  County  v.  Rhoads,  1  Kulp,  437;  Goehrig  v. 
Lycoming  County,  13  Pa.  Superior  Ct.  67. 

In  order  for  a  report  to  be  binding  upon  the  officer  he 
must  have  notice  in  order  that  he  may  be  present:  Wilson 
V.  Clarion  Coimty,  2  Pa.  17;  Blackmore  v.  Allegheny 
County,  51  Pa.  160;  Brown  v.  Com.,  2  Rawle,  40;  Berks 
County  V.  Linderman,  30  Pa.  Superior  Ct.  119;  Godshalk^ 
V.  Northampton  County,  71  Pa.  324;  Com.  v.  United 
States  Fidelity  &  Guaranty  Co.,  220  Pa.  148. 

Unless  precluded  by  an  auditor's  report  the  sheriff  is 
entitled  to  receive  the  increased  fees:  Skinner  v.  Franklin 
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County,  3  Pa.  C.  C.  Rep.  424;  Northampton  County  v. 
Herman,  119  Pa.  373;  Riehter  v.  Penn  Twp.,  9  Pa.  79. 

T.  F.  Bailey,  for  appellee,  filed  no  printed  brief. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
This  ease  is  founded  on  an  appeal  by  plaintiff  from  the 
report  of  the  county  auditors  of  Bedford  county  at  their 
meeting  in  1909.  Said  report  was  against  the  claims  of 
the  plaintiff  and  it  was  filed  in  the  prothonotary's  office 
of  the  conmion  pleas  of  Bedford  county  on  February  5, 
1909,  and  on  April  3,  1909,  an  issue  was  framed  by  the 
court  wherein  H.  W.  Cogan  was  made  plaintiff  and  the 
county  of  Bedford  defendant.  The  plaintiff  subsequently 
filed  a  statement  of  claim  and  the  defendant  pleaded  and 
the  issue  thus  joined  came  on  for  trial  before  the  court 
and  a  jury,  and  at  the  close  of  the  testimony  the  court 
directed  a  verdict  in  favor  of  the  defendant,  and  subse- 
quently refused  to  grant  a  new  trial  and  judgment  was 
entered  on  the  verdict,  and  the  plaintiff  appealed  to  this 
court. 

The  plaintiff  was  sheriff  of  Bedford  coimty  for  the 
years  1903,  1904  and  1905,  and  it  is  conceded  by  his 
counsel  that,  as  sheriff,  he  removed  patients  to  the  hospi- 
tals and  prisoners  to  the  penal  institutions  and  executed 
writs  of  habeas  corpus  and  for  his  services  or  fees  he  made 
out  bills  regularly  to  the  commissioners  of  Bedford  county, 
charging  his  services  or  fees  imder  the  Act  of  April  2, 1868, 
P.  L.  3,  he  then  beUeving  that  the  Act  of  July  11,  1901, 
P.  L.  663,  did  not  apply  to  his  services  or  fees.  That  the 
plaintiff,  as  sheriff,  actually  presented  his  bills  so  made  out 
and  received  payment  in  full  therefor  from  the  coxmty  of 
Bedford.  It  was  clearly  proved  at  the  trial  that  the 
plaintiff  actually  appeared  before  the  county  auditors  at 
each  of  their  annual  meetings,  following  the  years  1903, 
1904  and  1905,  and  that  all  claims  presented  by  him  to 
the  auditors  were  heard  and  considered;  that  the  auditors' 
reports  for  each  of  said  years  were  brought  into  court 
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from  the  prothonotary's  oflBce,  where  they  were  on  file, 
and  offered  in  evidence  at  the  trial  to  show  that  the  plain- 
tiff's accounts  had  been  audited. 

On  June  27, 1906,  the  Supreme  Court  decided  (Lenhart 
V.  Cambria  County,  216  Pa.  25)  that  the  act  of  July  11^ 
1901,  repealed  the  act  of  1868,  and  it  then  became  evident 
that  if  the  plaintiff  had  made  out  his  bills  imder  the  said 
act  of  1901  he  would  have  been  entitled,  according  to  the 
bills  he  subsequently  made,  to  $726.02  more  than  he  was 
entitled  to  imder  the  act  of  1868,  and  that  amoimt  more 
than  he  was  actually  paid  for  his  services  by  the  coimty 
of  Bedford.  The  sheriiBF's  methodof  attempting  to  recover 
said  amoimt  from  the  defendant  coimty  was  as  follows:  he 
made  new  bills  running  through  the  three  years  of  his 
term,  calculated  imder  the  act  of  1901,  and  credited  the 
various  amounts  which  the  county  had  paid  him  in  settle- 
ment of  his  bills,  under  the  act  of  1868,  on  his  new  bills, 
and  claimed  the  balance  of  $726.02.  In  his  attempt  to 
collect  this  sum  he  went  before  the  auditors  sitting  in  the 
year  1909  and  asked  them  to  re-audit  his  accoimts  for  the 
several  years  while  he  was  sheriff,  and,  on  hearing  his 
claims  and  investigating  the  same,  the  auditors  decided 
against  him. 

In  this  case  the  appellee  presented  no  paper-book  but 
from  the  paper-book  of  the  appellant  we  find  that  the 
auditors'  reports  embracing  the  accounts  of  the  plaintiff 
for  the  years  1903,  1904  and  1905  were  actually  offered 
in  evidence  by  the  counsel  for  appellee.  The  learned 
counsel  for  appellant  contends  that  the  plaintiff's  ac- 
counts were  never  in  fact  audited  and  that  the  so-called 
auditors'  reports  were  never  taken  into  (^>en  court  of 
common  pleas  and  filed  by  the  order  of  that  court  in 
accordance  with  the  Act  of  April  15, 1834,  P.  L.  537,  sees. 
48  and  55.  Upon  examining  this  act  we  find  that  sec. 
48  reads  as  follows:  ''The  auditors  of  each  county,  any 
two  of  whom  when  duly  convened  shall  be  a  quorum, 
shall  audit,  settle  and  adjust  the  accoimts  of  the  commis- 
sioners, treasurer  and  sheriff  and  coroner  of  the  county 


Digitized  by 


Google 


260       COGAN,  Appellant,  v.  BEDFORD  COUNTY. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct. 

and  make  report  thereof  to  the  court  of  common  pleas 
of  such  coimty,  together  with  a  statement  of  the  balance 
due  from  or  to  such  conunissioners,  treasurer,  sheriff  or 
coroner."  Section  55  reads:  "The  report  of  the  auditors 
shall  be  filed  among  the  records  of  the  court  of  common 
pleas  of  the  respective  coimty,  and  from  the  time  of  being 
so  filed  shall  have  the  effect  of  a  judgment  against  the 
real  estate  of  the  officer  who  shall  thereby  appear  to  be 
indebted  either  to  the  conunonwealth  or  to  the  county." 
It  is  conceded  by  appellant's  counsel  that  the  auditors' 
reports  for  each  year  while  the  plaintiff  was  sheriff  were 
filed  in  the  prothonotary's  office  of  Bedford  county  among 
the  records  of  the  court  of  conunon  pleas.  This,  we  think, 
was  a  substantial  compliance  with  the  provisions  of  sec. 
55  above  quoted,  but  the  counsel  contends  that  said 
reports  are  of  no  account  because  they  were  not  brought 
into  open  court  of  common  pleas  and  filed  by  the  direction 
of  said  court,  and  a  lengthy  argument  is  made  upon  this 
ground,  but  we  have  examined  the  appellant's  paper-book 
from  cover  to  cover  and  we  do  not  find  that  he  has  printed 
any  of  these  auditors'  reports  entire,  with  their  indorse- 
ments for  our  inspection. 

The  first  assignment  of  error  complains  of  the  court  for 
allowing  the  auditors'  report  for  the  year  1903,  filed 
February  4, 1904,  to  be  offered  in  evidence  for  the  purpose 
of  showing  that  there  was  a  settlement  between  the  sheriff 
(plaintiff)  and  the  coxmty  of  Bedford  for  the  very  s^*vice8 
which  the  plaintiff  was  claiming  for  in  the  present  suit. 
But  we  cannot  sustain  this  assignment  because  the  audi- 
tors' report,  if  printed  and  brought  before  us,  might  show 
that  it  was  made  and  filed  in  strict  conformity  with  law. 
For  the  same  reason  we  cannot  sustain  the  second  assign- 
ment of  error  which  complains  of  the  court  for  not  allow- 
ing the  plaintiff  to  prove  that  he  was  never  notified  to  be 
present  for  any  audit  and  that  in  fact  his  books  were 
never  audited.  This  was  objected  to  by  defendant's 
counsel  as  follows:  "It  having  been  shown  by  the  witness 
on  the  stand  that  at  the  end  of  each  of  three  years  he  was 
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sheriff,  he  appeared  before  the  county  auditors  and  pre- 
sented an  account,  and  it  not  being  proposed  to  show 
that  the  auditors  refused  to  audit  his  accoimt,  or  that  he 
presented  any  other  account  than  what  was  audited  by 
the  county  auditors,  this  is  objected  to  as  being  incompe- 
tent and  irrelevant."  The  court  sustained  this  objection 
and  excluded  the  evidence.  Now,  we  cannot  say  that  this 
was  error  because  the  auditors'  report  is  not  before  us  and 
it  may  show  a  strict  compliance  with  the  law. 

The  third  assignment  is  that  the  com*  erred  in  aflSrm- 
ing  the  motion  to  direct  a  verdict  for  the  defendant,  and 
in  directing  the  verdict,  etc.  We  cannot  sustain  this 
assignment  for  the  same  reasons.  As  we  imderstand 
the  matter,  the  court  below  had  the  auditors'  reports 
for  each  of  the  three  years  before  it  and  they  were  ad- 
mitted in  evidence  and  the  rulings  must  have  been  largely 
based  upon  these  reports  and  we  cannot  say  that  they 
were  illegal  and  void  when  they  are  not  brought  before  us. 

It  is  needless  to  say  that  if  the  pUdnt^'s  accoimts 
were  presented  by  him  to  the  auditors  at  the  close  of  each 
year,  and  they  were  all  the  claims  that  he  presented  and 
that  were  audited,  and  the  reports  were  taken  into  coxurt 
and  duly  filed,  that  the  auditors  sitting  in  1909,  had  no 
jurisdiction  to  review  the  work  of  the  auditors  who  sat  in 
1904,  1905  and  1906  and  adjusted  the  plaintiff's  accoimts. 
If  the  sev^al  auditors'  reports  were  regularly  and  legally 
made,  after  the  plaintiff  had  been  fully  heard,  and  were 
then  legally  filed  among  the  records  of  the  com*  of  com- 
mon pleas,  that  would  be  the  end  of  the  plaintiff's  case, 
except  on  appeal  therefrom:  Hutchinson  v.  Com.,  6  Pa. 
124;  Northampton  CJounty  v.  Herman,  119  Pa.  373;  West- 
moreland Coimty  V.  Fisher,  172  Pa.  317. 

There  is  in  this  case  no  evidence  whatever  of  any  fraud 
or  artifice  practiced  on  the  plaintiff  to  induce  him  not  to 
.  make  his  claims  before  the  auditors  imder  the  act  of  1901. 
This  act  was  then  in  force,  and  it  was  legal,  and  he  was 
l^und  to  know  the  law,  and  having  failed  to  make  his 
claims  under  that  act  imtil  long  after  the  auditors'  re- 
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ports  were  filed  and  the  time  for  appeal  had  expired,  he 
had  no  legal  right  whatever  to  amend  his  claims  and  have 
them  reaudited  by  the  auditors  sitting  in  1909. 

The  assignments  of  error  are  all  dismissed  and  the 
judgment  is  aflKrmed,  and  the  appeal  dismissed  at  the 
cost  of  appellant. 


Powell,  Appellant,  v.  Wilhelm. 

Negligence — HoU  in  sidewalk — Sidewalk — Delivery  of  beer. 

1.  In  an  action  against  a  brewing  company  to  recover  damages  for 
personal  injuries  from  a  fall  through  a  hole  in  a  sidewalk,  a  verdict 
and  judgment  for  plaintiff  will  be  sustained,  where  the  evid^ice  shows 
that  the  defendant  directed  one  of  their  drivers  to  deliver  a  barrel  of 
beer  to  a  hotel  keeper  by  placing  the  same  in  an  ice  box  in  the  cellar  of 
the  hotel  through  a  coal  hole  in  the  sidewalk  in  front  of  the  hotel,  and 
that  the  driver  opened  the  coal  hole,  left  it  unguarded  for  about  four 
minutes,  and  while  he  was  in  the  cellar  storing  the  beer  in  tiie  ice  box, 
the  plaintiff,  a  pedestrian,  without  negligence  fell  into  the  hole,  and 
was  injured. 

2.  In  such  a  case  where  the  evidence  for  plaintiff  shows  that  the 
accident  happened  about  eight  o'clock  in  the  evening,  that  the  side- 
walk was  crowded,  and  that  the  immediate  locality  of  the  boLe  was 
somewhat  dark,  the  question  of  the  plaintiff's  contributory  negligence 
is  for  the  jury.  If  the  evidence  is  conflicting  as  to  whether  the  plain- 
tiff was  mtoxicated  or  not,  this  question  is  also  for  the  jury. 

3.  In  such  a  case  the  court  cannot  say  as  a  matter  of  law  that  the 
act  of  the  driver  was  outside  the  line  of  his  employm^t,  where  it 
appears  from  the  testimony  of  one  of  the  defendants  that  the  driver 
was  instructed  by  his  employers  to  put  the  beer  in  the  cellar  throu^ 
the  hole  in  the  sidewalk. 

Argued  Oct.  26,  1911.  Appeal,  No.  154,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Blair  Co.,  Jime  T., 
1909,  No.  223,  for  defendant  n.  o.  v.  in  case  of  Edward  E. 
Powell  V.  George  Wilhelm,  George  Schinuninger  and 
William  R.  Ramsay,  Copartners,  trading  as  the  Altoona 
Brewing  Company.  Before  Rice,  P.  J.,  Hendebson, 
MoBRisoN,  Orladt,  Heab,  Beaveb  and  Pobter,  JJ. 
Reversed. 
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•  Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Baldrige,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  the  jury  returned  a  verdict  for  the  plaintiff 
for  $40.00.  Subsequently  the  court  entered  judgment  for 
defendant  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

R.  A.  Henderson,  with  him  Clyde  E.  Brown,  for  appel- 
lant.— ^It  would  not  have  been  necessary  for  any  instruc- 
tions to  have  been  given  the  driver  in  order  to  charge  his 
employers  for  his  negligence  in  delivering  the  beer:  Bren- 
nan  v.  Merchant  &  CJo.,  205  Pa.  258. 

The  question  before  an  appellate  court  on  appeal  from 
judgment  for  defendant  non  obstante  veredicto  imder  the 
Act  of  April  22, 1905,  P.  L.  286,  is  whether  the  lower  court 
upon  a  review  of  the  whole  case  would  have  been  justified 
in  giving  binding  instructions  for  defendant:  Lightcap  v. 
Nicola,  34  Pa.  Superior  Ct.  189;  Stout  v.  Young,  217  Pa. 
427;  Dahnas  v.  Kemble,  215  Pa.  410;  Bond  v.  R.  R.  Co., 
218  Pa.  34. 

If  a  party  makes  a  gratuitous  engagement,  and  actually 
enters  on  the  execution  of  the  business,  and  so  negligently 
does  it  from  want  of  due  care  that  another  suffers  damage 
thereby,  an  action  will  lie  for  this  misfeasance:  Rehder  v. 
Miller,  35  Pa.  Superior  Ct.  344;  Gates  v.  Penna.  R.  R.  Co., 
150  Pa.  50;  Fuhrmeister  v.  Wilson,  163  Pa.  310. 

The  question  of  contributory  negligence  cannot  be 
treated  as  one  of  law  unless  the  facts  and  the  inferences 
from  them  are  free  from  doubt.  If  there  is  a  doubt  as  to 
either  the  case  is  for  the  jury:  Coolbroth  v.  Penna.  R.  R. 
Co.,  209  Pa.  433;  Wall  v.  Pittsburg,  205  Pa.  48;  Mc- 
Hugh  V.  Kerr,  208  Pa.  225;  Glading  v.  Philadelphia,  202 
Pa.  324;  Gillard  v.  Chester,  212  Pa.  338;  Brown  v.  Milli- 
gan,  33  Pa.  Superior  Ct.  244;  March  v.  Phoenixville  Boro., 
221  Pa.  64. 
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The  public  has  the  right  to  use  of  the  entire  sidewalk  iS 
a  city  and  a  grating  covering  a  hole  must  be  kept  in  repair 
regardless  of  the  proximity  of  the  hole  to  the  building: 
McLaughlm  v.  Kelly,  230  Pa-  251 ;  Gillard  v.  Chester,  212 
Pa.  338;  Brown  v.  MiUigan,  33  Pa.  Superior  Ct.  244; 
March  v.  Phoenixville  Boro.,  221  Pa.  64. 

Thomas  H.  Greevy^  with  him  E.  G.  Brotherlinj  for  ap^ 
pellee. — ^The  case  was  ruled  by  Scheafer  v.  Iron  City  Sand 
Co.,  31  Pa.  Superior  Ct.  476. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 
The  defendants  were  engaged  in  the  brewing  businesSy 
and  for  many  years  had  sold  and  delivered  beer  to  the  pro- 
prietor of  a  hotel  situate  on  Eleventh  street  in  the  city  of 
Altoona.  The  evidence  would  warrant  a  finding  that,  ac- 
cording to  the  course  of  dealing  between  these  parties,  de- 
livery of  beer  was  not  complete  imtil  it  was  placed  in  the 
ice  box  in  the  cellar  of  the  hotel,  and  that  the  method  of 
doing  this  was  by  taking  off  the  lid  of  a  hole  in  the  side- 
walk in  front  of  the  hotel,  dropping  the  barrel  or  k^ 
through  this  hole  into  the  cellar,  and  then  carrying  it  to 
the  ice  box  which  stood  near.  The  testimony  as  to  l^e  ex- 
act size  and  location  of  this  hole  varied.  But  there  was 
testimony  that  it  was  from  three  to  five  feet  from  the  bar- 
room door,  that  the  opening  was  about  two  feet  and  eight 
inches  wide  by  three  feet  long,  and  that  its  inner  edge  was 
from  three  to  five  inches  from  the  wall  of  the  building. 
Between  seven  and  eight  o'clock  of  the  evening  of  July  31, 
the  defendants'  driver,  in  the  regular  course  of  his  employ- 
ment, drove  their  beer  wagon  to  the  curb  in  front  of  the 
hotel,  unloaded  a  half  barrel  of  beer,  then  opened  the  hole, 
and,  after  dropping  the  barrel  into  the  cellar,  went  in  and 
carried  it  to  the  ice  box  and  deposited  it  therein.  Accord- 
ing to  the  testimony  of  the  driver,  the  time  occupied,  during 
which  the  opening  in  the  sidewalk  was  left  imcovered  and 
unguarded,  was  about  four  minutes.  During  that  time,  the 
plaintiff  came  out  of  the  barroom  door,  and  what  then  oc- 
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cnrred  is  thus  described  by  him:  "The  street  was  crowded, 
even  the  curb  and  sidewalk,  and  still  close  into  the  window, 
but  the  people  was  traveling  in  both  directions.  I  went  to 
step  out  of  the  way  of  somebody  and  stepped  over  to  this 
trap  hole,  and  stepped  fair  and  square  down  into  it."  He 
also  testified  that  the  hole  was  just  outside  a  barroom  win- 
dow and  that,  although  he  was  giving  attention  to  where  he 
was  going,  he  did  not  see  it.  In  further  explanation  of  that 
fact,  he  testified:  ''It  was  kind  of  dark  there,  darkened  by 
the  curtain  or  whatever  they  have  got  up  at  the  glass  to 
keep  people  from  looking  into  the  bar,  and  also  a  fire  escape 
hanging  right  above  the  window  kind  of  darkened  this  hole 
where  I  was  walking."  The  defendants  alleged,  and  gave 
evidence  tending  to  show,  that  he  was  intoxicated,  and 
that  the  accident  occurred  by  reason  of  that  fact.  But  he 
denied  that  he  was  intoxicated,  and,  therefore,  that  ques- 
tion was  for  the  jury.  Their  verdict,  interpreted  in  the 
light  of  the  court's  answer  to  the  defendants'  first  point, 
implies  a  negation  of  the  defendants'  contention  upon  this 
point. 

The  reasonable  care  which  the  law  exacts  of  all  persons, 
in  whatever  they  do  involving  the  risk  of  injury,  requires 
travelers  on  the  footways  of  public  streets  to  look  where 
they  are  going;  but  this  does  not  necessarily  imply  that 
the  pedestrian  must  keep  his  eyes  constantly  and  at  every 
moment  upon  the  pavement.  If  there  is  a  conflict  of  tes- 
timony, or,  for  any  cause,  there  is  a  reasonable  doubt  as  to 
the  facts,  or  as  to  the  inferences  to  be  drawn  from  the 
facts  established  by  the  evidence,  the  contributory  neg- 
ligence of  the  pedestrian  is  a  question  for  the  jury.  Robb 
V.  Connellsville  Boro.,  137  Pa.  42;  Lemer  v.  Phila.,  221  Pa. 
294;  Graham  v.  Phila.,  19  Pa.  Superior  Ct.  292;  Brown  v. 
MiUigan,  33  Pa.  Superior  Ct.  244;  and  Ford  v.  Phila.,  45 
Pa.  Superior  Ct.  404,  are  some  of  the  many  cases  in  which 
these  principles  have  been  recognized  and  applied.  It  is 
true,  there  are  exceptional  cases  in  which  it  has  appeared, 
by  the  plaintiff's  own  testimony,  that,  if  he  had  looked,  he 
must  necessarily  have  seen  the  obstruction,  and  that  there 
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was  nothing  to  prevent  him  from  looking.  The  case  of 
Stackhonse  v.  Vendig,  166  Pa.  582,  was  a  case  of  that 
character.  There,  the  Supreme  Court  refused  to  sustain  a 
recovery  because  "he  took  no  heed  of  his  movements. 
Had  he  been  looking  where  he  was  going  he  would  neces- 
sarily have  seen  the  cellar  doors  and  avoided  them.  His 
accident  was  his  own  fault. ' '  The  distinction  between  that 
case  and  the  present  is  apparent,  and  it  is  to  be  borne  in 
mind  that,  in  determining  whether  a  conclusion  of  law  in 
any  adjudicated  case  is  a  precedent  in  a  subsequent  one, 
the  value  of  the  first,  usually,  is  measured  by  its  simi- 
larity or  dissimilarity  to  the  second  in  its  controlling 
facts:  Yoders  v.  Amwell  Twp.,  172  Pa.  447.  Viewing  the 
plaintiff's  testimony  as  to  the  size  and  location  of  the  hole, 
the  crowded  condition  of  the  sidewalk,  the  condition  as  to 
light,  and  the  attention  he  gave  to  his  steps,  in  the  light  of 
these  well-established  principles,  it  is  quite  clear  that  the 
court  would  not  have  been  justified  in  charging,  as  matter 
of  law,  that  recovery  was  barred  by  contributory  negli- 
gence. 

Nor  would  the  court  have  been  justified  in  charging,  as 
matter  of  law,  that  leaving  the  hole  in  the  sidewalk  im- 
guarded  and  imcovered  while  the  defendants'  driver  was 
stowing  away  the  beer  in  the  ice  box,  was  a  nonnegligent 
act.  It  may  be  conceded,  as  was  said  in  Scheafer  v.  Iron 
City  Sand  Co.,  31  Pa.  Superior  Ct.  476,  that  the  owner  of  a 
building  in  a  populous  city  is  permitted,  ex  necessitate,  to 
excavate  the  groimd  imder  the  sidewalk  and  make  an  open- 
ing in  the  latter  to  enable  him  to  utilize  the  space  so  ob- 
tained. The  principle  recognized  in  that  case  would  apply, 
a  fortiori,  where  the  purpose  was  to  obtain  a  passage- 
way to  the  cellar  or  basement  for  putting  in  and  taking 
out  goods.  It  follows  that  the  opening  in  question,  having, 
as  it  did,  a  proper  cover,  was  not  a  nuisance  per  se.  But 
it  is  equally  plain  that  neither  the  owner  of  the  premises 
nor  anyone  else  had  a  right  to  remove  the  cover  and  leave 
it  removed,  without  any  other  safeguard  against  injury 
to  pedestrians,  while  he  was  doing  work  in  the  cellar  or 


Digitized  by 


Google 


POWELL,  AppeUant,  v.  WILHELM.  273 

988,  (1912).]  Opinion  of  the  Court. 

basement.  There  was  ample  evidence  to  sustain  a  finding 
by  the  jury  that  this  act,  in  that  place  and  under  the  con- 
ditions described,  was  a  negligent  act,  and  that  it  was  the 
proximate  cause  of  the  plaintiff's  injury. 

The  next  inquiry  is  as  to  the  liabUity  of  the  defendants 
for  this  negligent  act  of  their  employee.  Even  where  the 
relation  of  master  and  servant  exists,  the  former  is  only 
liable  for  the  acts  of  the  latter  done  in  the  course  of  his 
employment,  and,  while  the  question  of  what  is  within  the 
course  of  such  employment  is  usually  one  for  the  jury, 
yet,  when  the  facts  are  undisputed  and  it  clearly  appears 
that  the  act  of  the  servant  was  outside  the  line  of  his 
employment,  it  is  the  duty  of  the  court  so  to  declare: 
Connor  v.  Penna.  R.  R.  Co.,  24  Pa.  Superior  Ct.  241. 
It  was  upon  the  groimd  that  the  driver  was  not  acting 
within  the  scope  of  his  employment  at  the  time  the  acci- 
dent happened,  that  the  learned  judge  entered  judgment 
for  the  defendants  n.  o.  v.  But,  as  shown  by  his  opinion, 
this  conclusion  was  based  upon  a  misapprehension  of  the 
testimony.  As  pointed  out  above,  the  evidence  would 
have  warranted  a  finding  that,  as  between  the  defendants 
and  the  hotel  proprietor,  delivery  would  not  have  been 
complete  imtil  the  beer  was  deposited  in  the  ice  box,  and 
the  testimony  that  the  driver  was  instructed  by  his  em- 
ployers to  put  the  beer  in  the  cellar  through  this  hole, 
came  from  one  of  the  defendants.  It  must,  therefore, 
be  regarded  as  admitted,  or,  at  least,  as  established  by 
the  verdict,  that  the  defendants  knew  of  the  hole,  that  the 
driver  was  engaged  about  their  business,  and  that  he  was 
obeying  their  instructions  in  using  it.  Whether  or  not  they 
instructed  him  to  close  the  hole  or  guard  it,  while  he  was 
engaged  in  the  cellar,  does  not  appear.  Nor  would  the 
fact  that  they  gave  such  instruction  be  material,  if,  as 
we  have  stated,  the  negligent  act  was  done  by  him  while 
canying  out  his  masters'  orders  to  deliver  the  beer  in 
the  cellar  through  this  hole.  We  see  no  reason  to  doubt, 
under  the  admitted  facts  and  those  which  the  jury  were 
warranted  in  finding,  that  the  rule  respondeat  superior 
Vol.  xux — 18 
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applies  to  the  case.  Great  reliance  is  placed,  by  appellee's 
counsel,  upon  the  case  of  Scheafer  v.  Iron  City  Sand  Co., 
31  Pa.  Superior  Ct.  476.  But  the  two  cases  are  distin- 
guishable in  more  than  one  important  particular.  Li  that 
case,  the  hole  in  the  pavement  was  opened  by  the  con- 
tractor, who  stood  in  the  place  of  the  owner.  In  this  case, 
there  is  no  evidence  that  the  hotel  proprietor  knew  of,  or 
assented  to,  the  hole  being  left  open  and  imguarded  at  the 
time  in  question.  In  that  case,  the  nuisance  was  created  by 
the  owner  of  the  building  or  the  person  who  stood  in  his 
shoes;  while,  in  this  case,  it  was  created  by  the  defendants' 
servant  in  the  doing  of  the  business  for  which  he  was  em- 
ployed. The  case  cited  was  correctly  decided,  under  the 
state  of  facts  involved  in  it,  but  we  cannot  agree  that 
it  rules  the  case  in  hand.  In  conclusion,  we  remark  that 
a  judgment  non  obstante,  under  the  Act  of  April  22, 1905, 
P.  L.  286,  may  be  entered  only  in  cases  where  binding  di- 
rection to  the  jury  would  have  been  proper  at  the  trial; 
where  the  finding  of  the  jury  is  improper,  the  remedy  is,  as 
heretofore,  by  a  new  trial. 

The  judgment  is  reversed,  and  the  record  is  remitted 
with  direction  to  enter  judgment  on  the  verdict. 


Grange  Trust  Company  v.  Brown,  Appellant, 

PracHce,  C.  P. — Rvlea  of  court — Plea — Non  est  factum — Promissory 
note — Indorsers — Proof  of  signatures. 

1.  In  an  action  upon  a  pronaaaoty  note,  the  plaintiff  will  not  be 
required  to  prove  signatures  of  indorsers,  where  the  defendant  has 
failed  to  comply  with  a  rule  of  court  which  requires  a  plea  of  non  est 
factum  to  be  filed  and  verified  by  oath,  and  it  is  sought  to  put  in  issue 
the  execution  of  a  writing  on  which  the  suit  is  founded. 

Promissory  notes — Indorsement — Indorser  signing  as  agent. 

2.  An  indorser's  signature  followed  merely  by  the  word  "agent" 
makes  the  indorser  personally  liable,  inasmuch  as  such  an  indorsement 
is  not  restrictive. 
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3.  In  an  action  on  a  promissory  note  by  a  trust  company  where  the 
defense  is  that  the  note  was  fraudulently  disposed  of  by  the  payee, 
the  defendant  has  the  right  to  freely  cross-examine  the  treasurer  of  the 
plaintiff  in  order  to  show  that  the  plaintiff  was  not  a  holder  in  due 
course,  without  notice,  so  as  to  cast  the  burden  on  the  plaintiff  of  prov- 
ing its  right  to  recover  under  the  Act  of  May  16, 1901,  P.  L.  194. 

4.  In  an  action  upon  a  promissory  note  where  the  main  question 
is  whether  or  not  the  note  was  fraudulently  used  and  disposed  of  by 
the  payee,  and  the  testimony  on  the  subject  is  oral,  the  case  must  be 
referred  to  the  jury  to  determine  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  their  testimony. 

5.  If  in  such  a  case  the  defendant  can  sustain  his  allegations  of 
fraud,  the  burden  is  upon  the  plaintiff  to  show  affirmatively  that  it 
was  an  innocent  purchaser  for  value  without  knowledge  of  the  fraud. 

Argued  Oct.  27,  1911.  Appeal,  No.  202,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Huntingdon  Co., 
Sept.  T.,  1910,  No.  2,  on  verdict  for  plaintiff  in  case  of 
The  Grange  Trust  Company  v.  Harry  Brown.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Reversed. 

Assumpsit  upon  a  promissory  note.   Before  Woods,  P.  J. 
The  note  was  as  follows: 

"$602.  Huntingdon,  Pa.,  Dec.  16,  1909. 

"  Four  (4)  months  after  date  I  promise  to  Pay  to  the 
order  of  Henry  Kahn,  Agent,  at  the  First  National  Bank 
of  Himtingdon,  Pa. 

Six  himdred  and  two ^/ooo    Dollars, 

without  defalcation  for  value  received. 

No,  1656,  Due  Apr.  18—10.  Harry  Brown. 

Endorsed:  Henry  Kahn,  Agt. 

Charles  B.  White,  Agt." 

The  note  was  admitted  in  evidence  imder  objection  and 
exception. 

The  defense  was  that  the  note  had  been  fraudulently 
used  and  negotiated  by  Henry  Kahn,  the  payee. 

When  C.  F.  Bell,  plaintiff's  treasurer,  was  on  the  stand, 
he  was  asked  this  question:  '^Q.  When  he  indorsed  this 
paper  as  agent,  you  knew  that  he  was  representing  some- 
body else  in  the  negotiation  of  the  paper?" 
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Mr.  Woods:  It  is  objected  to  as  immaterial,  irrelevant 
and  inadmissible. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  defendant.  [7] 

I  propose  to  ask  the  witness  on  the  stand  whether  or  not 
at  the  time  he,  as  cashier  of  this  bank,  purchased  this  paper 
indorsed  by  Charles  B.  White,  as  agent,  whether  he  knew 
that  Charles  B.  White  was  representing  some  principal, 
who  then  was  the  true  owner  of  the  note. 

Mr.  Woods:  It  is  objected  to  as  immaterial,  irrelevant, 
inadmissible. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  the  defendant.  [8] 

Mr.  Waite:  ''Q.  Did  you  make  any  inquiry  of  White,  as 
to  who  he  was  agent  for?*' 

Mr.  Woods:  It  is  objected  to  as  immaterial,  irrelevant, 
inadmissible  and  incompetent. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  the  defendant.  [9] 

Mr.  Waite: " Q.  Have  you  any  knowledge  at  the  present 
time  as  to  whom  Charles  B.  White  represented  in  the 
negotiation  of  this  paper  in  your  bank?" 

Mr.  Woods:  It  is  objected  to  that  any  knowledge  that 
this  officer  of  this  trust  company  has  at  the  present  time  is 
utterly  immaterial,  irrelevant  and  inadmissible  in  this 
issue. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  the  defendant.  [10] 

"Q.  At  the  time  you  bought  the  paper  from  Charles  B. 
White,  agent,  did  you  make  any  inquiry  as  to  who  the 
real  owner  of  the  note  was,  and  whom  he  was  representing 
in  the  negotiation  of  it?" 

Mr.  Woods :  I  object  to  that  question,  as  it  is  utterly  im- 
material, irrelevant  and  inadmissible  in  this  case. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  the  defendant.  [11] 

"Q.  What  I  want  to  know  is  at  the  time  you  discoimted 
the  note  for  Charles  B.  White,  agent,  did  you  know  or 
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make  any  inquiry  as  to  who  the  actual  owner  of  the  paper 
was?'' 

Mr.  Woods:  We  object.  The  question  is  utterly  imma- 
terial, irrelevant  and  inadmissible. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bin  of  exceptions  sealed  for  the  defendant,  [12] 

John  E.  Smucker,  witness  on  the  stand:  "Q.  Did  you 
know  that  it  was  Harry  Brown's  signature  when  the  note 
came  before  you?  " 

Mr.  Woods:  I  object  to  that  as  utterly  immaterial. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  defendant.  [13] 

Harry  Brown,  witness  on  the  stand. 

Mr.  Henderson :  Coimsel  for  the  defendant  now  proposes 
to  show  by  the  witness  upon  the  stand,  who  is  the  defend- 
ant in  this  case,  that  the  defendant,  the  maker  of  the  note 
in  question,  was  induced  to  sign  said  note  by  reason  of 
false  and  fraudulent  representations  made  to  him,  the  said 
defendant,  by  the  said  Henry  Kahn,  payee  in  said  note. 

2.  That  after  the  said  Henry  Kahn,  agent,  payee  in  the 
note  in  question,  had  fraudulently  procured  the  signature 
of  the  said  maker  to  the  note,  he,  the  said  Henry  Kahn, 
agent,  payee  in  the  note,  falsely  and  fraudulently  nego- 
tiated it. 

3.  The  said  Henry  Kahn,  agent,  called  upon  the  defend- 
ant at  his  place  of  business  at  Himtingdon,  Pa.,  on  or 
before  December  16,  1909,  and  represented  to  the  said 
defendant  that  he  was  an  insurance  agent  for  the  Pennsyl- 
vania Underwriters  Company  of  Pittsburg,  Pa.,  and  re- 
quested that  the  said  defendant  take  out  life  insurance 
with  that  company.  The  said  Henry  Kahn,  agent,  told 
the  defendant  that  he  would  give  him  life  insurance  for 
$10,000  at  $602  for  the  first  premimn.  This  insiurance 
was  to  be  taken  within  six  months  from  that  date,  Decem- 
ber 16, 1909.  That  is  to  say,  the  defendant  had  an  option 
to  either  take  or  not  to  take  up  the  insurance  within  six 
months  from  on  or  about  December  16,  1909.  Said  de- 
fendant also  had  the  right  and  option  for  six  months  on 
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forty  shares  of  stock  of  the  Pennsylvania  Underwriters 
Company  of  Pittsburg,  Pa.,  at  the  rate  of  $15.00  per  share. 
The  said  Henry  Kahn,  agent,  by  his  false  and  fraudulent 
representations  induced  the  said  defendant  to  execute  and 
deliver  to  him  said  note  for  the  aforesaid  premium.  The 
said  Henry  Kahn,  agent,  then  and  there  representing  to 
the  said  defendant  that  he  would  hold  the  said  note  during 
the  six  months'  option,  and  that  he  would  not  get  said  note 
discoimted,  and  that  if  the  said  defendant  decided  not  to 
take  the  insurance  within  the  six  months'  option,  that  he, 
the  said  Henry  Kahn,  agent,  would  return  said  note  to 
the  said  defendant,  but  that  on  or  about  December  16, 
1909,  the  said  defendant  decided  he  would  not  take  said 
life  insurance  and  he  immediately  so  notified  the  Pennsyl- 
vania Underwriters  Company  to  that  effect  and  requested 
the  retxun  of  his  note.  That  by  reason  of  these  false  and 
fraudulent  representations  made  by  the  said  Henry  E^ahn, 
agent,  the  payee  in  the  note,  the  defendant  was  induced 
to  execute  the  paper  in  question,  and  that  after  the  execu-. 
tion  and  delivery  of  this  paper  to  Henry  Kahn,  agent,  the 
said  Henry  Kahn  falsely  and  fraudulently  negotiated  it  in 
violation  of  the  agreement  which  he  had  with  the  de- 
fendant. 

Mr.  Woods:  It  is  objected  to,  first,  the  plaintiff  in  this 
case  having  proven  that  he  was  the  holder  of  this  note 
for  value,  before  maturity,  and  also  holders  in  due  course, 
before  maturity,  and  the  paper  in  evidence  being  a  n^o- 
tiable  note,  the  evidence  offered  is  utterly  immaterial, 
incompetent  and  inadmissible. 

The  Court:  Objection  sustained.  Evidence  rejected. 
Bill  of  exceptions  sealed  for  the  defendant.  [14] 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  $632.10  for  plaintiff.  De- 
fendant appealed. 

Errors  CLsaigned  were  (4)  in  giving  binding  instructions 
for  plaintiff;  (6-14)  rulings  on  evidence,  quoting  the  bill  of 
exceptions. 
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H.  H.  Waite,  with  him  Howard  L.  Henderson,  for  ap- 
pellant.— ^The  signatures  of  the  two  indorsers  not  being 
proven,  the  note  was  not  properly  admitted:  Dexter  v. 
Powell,  14  Pa.  Superior  Ct.  162;  Sunday  v.  Dietrich,  16 
Pa.  Superior  Ct.  640. 

Upon  the  trial  of  an  issue  involving  questions  of  fraud, 
great  liberality  should  be  allowed  in  the  admission  of  evi- 
dence, that  the  jury  may  be  able  to  determine  from  all  the 
circumstances  whether  the  transaction  was  fraudulent  or 
not:  Com.  v.  Hyde,  39  Pa.  Superior  Ct.  261;  Troxell  v. 
Malin,  9  Pa.  Superior  Ct.  483;  Stauffer  v.  Young,  39  Pa. 
455;  Hemnan  v.  Bredo,  42  Pa.  Superior  Ct.  427. 

James  S.  Woods,  with  him  J.  R.  Simpson  and  W.  B. 
Simpson,  for  appellee. — In  this  case  no  plea  was  filed 
putting  in  question  the  execution  of  the  note  upon  which 
suit  was  brought.  We  also  feel  that  this  rule  would  cover 
an  indorser,  and  that  to  put  in  question,  imder  that  rule^ 
the  indorsements,  would  also  require  an  affidavit.  A  party 
signing  himself  as  agent,  who  does  not  disclose  his  prin- 
cipal, is  personally  liable.  If  he  discloses  his  principal  he 
is  not  liable  in  his  individual  capacity:  Sharpe  v.  Bellis, 
61  Pa.  69;  Birmingham  Iron  Foimdry  v.  Regnery,  33  Pa. 
Superior  Ct.  54. 

The  ruling  in  the  fourteenth  assignment  was  proper: 
Partridge  v.  Partridge,  38  Pa.  78;  Rumberger  v.  Golden, 
99  Pa.  34;  Weiss  v.  Marks  Brothers,  11  Pa.  Dist.  Rep.  759; 
Faux  V.  Fitler,  232  Pa.  33;  Fuller  v.  Law,  207  Pa.  101. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
This  action  of  assumpsit  was  brought  by  the  Grange 
Trust  Company  to  recover  from  the  defendant,  Harry 
Brown,  the  amoimt  of  a  promissory  note,  dated  Decem- 
ber 16,  1909,  payable  to  the  order  of  Henry  Kahn,  agent, 
four  months  after  date,  for  the  smn  of  $602.  The  note 
was  signed  by  Harry  Brown,  defendant,  and  indorsed, 
Henry  Kahn,  agt.;  Charles  B.  White,  agt.  The  plaintiff 
claimed  to  be  the  holder  and  owner  of  the  note  in  due 
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course,  for  value,  having  purchased  it  before  maturity. 
The  plea  was  non  assumpsit. 

At  the  trial  the  plaintiff  proved  by  the  affidavit  of  de- 
fense that  the  defendant  signed  and  delivered  the  note  to 
Henry  Kahn,  and  then  put  its  treasm^r,  Mr.  Bell,  on  the 
stand  and  he  testified  to  the  purchase  of  the  note  for  value 
on  December  22,  1909.  Plaintiff's  counsel  then  put  the 
note  and  indorsements  in  evidence  without  proving  the 
signatures  of  the  indorsers.  There  appears  to  be  a  rule  of 
court  in  Huntingdon  coimty,  as  follows:  "Pleas  in  abate* 
ment  and  other  dilatory  pleas,  puis  darien  continuance, 
the  plea  of  non  est  f actmn  and  any  other  plea,  in  order  to 
have  the  effect  of  putting  in  issue  execution  of  writing  on 
which  the  claim  is  foimded,  shall  be  drawn  at  length  and 
filed,  and  shall  be  verified  by  the  affidavit  of  the  party  or 
some  one  for  him."  In  the  present  case  no  such  plea 
verified  by  affidavit  was  filed.  We  think  the  rule  of  the 
court  and  the  provisions  of  the  Act  of  assembly  of  May  16, 
1901,  P.  L.  194,  obviate  the  effect  of  the  decision  in  Mc- 
Cormick  v.  Trotter,  10  S.  &  R.  94,  and,  therefore,  the 
plaintiff  made  a  prima  facie  case,  imder  the  pleadings,  by 
putting  the  note  and  indorsements  in  evidence.  The  de- 
fendant's counsel  were  bound  to  know  the  rules  of  their 
own  court  and  if  they  wished  to  place  on  the  plaintiff  the 
burden  of  proving  the  signatures  of  the  indorsers  they 
should  have  complied  with  the  rule.  We  do  not  think  the 
indorsements  on  the  note,  each  name  being  followed  by  the 
abbreviation  "agt."  cut  much  figure  in  this  case.  These 
indorsements  disclose  no  principals  of  the  indorsers,  and 
therefore  they  were  personally  liable;  such  indorsements 
are  not  restrictive:  Sharpe  et  al.  v.  Bellis,  61  Pa.  69.  The 
first,  second  and  third  assignments  are  not  sustained. 

In  view  of  the  offers  made  by  the  defendant's  counsel, 
both  in  cross-examination  of  plaintiff's  witnesses  and  in 
direct  offers  on  the  part  of  the  defendant,  we  think  the 
court  erred  in  giving  a  binding  instruction  in  favor  of  the 
plaintiff.  The  fourth  assignment  of  error  is  sustained. 
We  do  not  sustain  the  fifth  and  sixth  assignments. 
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We  think  when  the  plaintiff  put  Mr.  Bell,  its  treasurer, 
on  the  stand,  the  defense  being  that  the  note  was  fraudu- 
lently disposed  of  by  Henry  Kahn,  agt.,  payee,  the  de- 
fendant's counsel  had  the  right  to  freely  cross-examine 
Mr.  Bell  with  a  view  to  show,  if  they  could,  that  the  plain- 
tiff was  not  a  holder  in  due  course,  without  notice,  so  as 
to  cast  the  burden  on  the  plaintiff  of  proving  its  right  to 
recover  under  the  rules  provided  in  the  act  of  1901,  supra, 
and  the  decisions  applicable  thereto.  We  therefore  think 
the  learned  court  erred  in  the  rulings  excluding  the  ques- 
tions propoimded  to  Mr.  Bell  on  cross-examination.  The 
seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  assign- 
ments are  sustained. 

We  also  think  the  coiul;  erred  in  refusing  to  allow  John 
E.  Smucker  to  answer  the  question  propoimded  to  him  as 
set  forth  in  the  thirteenth  assignment  of  error  and  it  is 
sustained.  The  defendant  was,  we  think,  clearly  entitled 
to  prove  his  offers  set  forth  in  the  fourteenth  assignment 
of  error.  If  the  note  was  procured  and  put  in  circulation 
through  the  fraud  of  Henry  Kahn,  payee,  and  the  defend- 
ant could  prove  this  by  the  required  quantity  and  quality 
of  proof,  the  question  of  the  credibility  of  the  witnesses 
should  have  been  submitted  to  the  jury. 

The  great  question  in  this  trial  was  whether  or  not  the 
note  was  fraudulently  used  and  disposed  of  by  Henry 
Kahn,  agent.  If  the  defendant  could  produce  a  sufficient 
quantity  and  quality  of  oral  testimony  to  sustain  his  aver- 
ment of  fraud,  then  the  court  ought  to  have  referred  such 
testimony  to  the  jury,  and  the  same  rule  applies  to  the 
oral  testimony  of  Mr.  Bell  and  Mr.  Smucker.  It  has  been 
so  often  decided  that  when  an  important  question  in  the 
trial  of  a  case  depends  upon  oral  testimony,  it  must  be 
referred  to  the  jury  to  determine  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  their  testimony,  that 
it  now  ought  to  be  unnecessary  to  cite  cases  on  that  ques- 
tion. 

If  the  defendant  can  sustain  his  allegations  of  fraud  in 
regard  to  the  note  in  question,  then  the  burden  is  upon  the 
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plaintiff  to  show  affirmatively  that  it  was  an  innocent 
purchaser,  for  value,  without  knowledge  of  the  fraud: 
Second  National  BL  of  Pittsburg  v.  Hoffman,  229  Pa. 
429.  See  also  Schultheis  v.  Sellers,  223  Pa.  513.  The 
fourteenth  alignment  of  error  is  sustained. 

The  learned  court  below  and  the  counsel  for  appellee 
seemed  to  have  attached  much  importance  to  the  cases  of 
Partridge  v.  Partridge,  38  Pa.  78,  and  Rumberger  v. 
Golden,  99  Pa.  34,  but  in  view  of  the  condition  of  this  case 
when  the  court  excluded  the  defendant's  testimony  and 
gave  a  binding  instruction  in  favor  of  the  plaintiff,  those 
cases  have  no  application  whatever.  They  both  apply  to 
a  nudum  pactum  contract,  while  the  defense  sought  to  be 
made  here  was  based  upon  fraud  in  procuring  and  n^o- 
tiating  the  note.  The  learned  court  further  held  that  the 
case  of  Second  National  Bk.  v.  Hoffman,  229  Pa.  429,  has 
no  application  to  the  questions  raised  in  the  present  case. 
In  this  we  think  the  court  is  in  serious  error.  In  our 
opinion,  the  doctrine  of  that  case  applies  very  closely  to  a 
proper  trial  and  disposition  of  the  case  in  hand. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


C5ommonwealth  v.  Storey,  Appellant. 

Appeals — Assignments  of  error— Rulings  on  evidenct-^Exceptions--^ 
Act  of  May  11, 1911,  P.  L.  279. 

1.  Assignments  of  error  to  the  admissicHi  or  rejection  of  offero  of 
evidence  not  supported  by  exceptions,  will  not  be  considered. 

Libel--Criminal  law— Public  ojgkers— Candidates—Evidence— Ad^ 
missions. 

2.  On  the  trial  of  an  indictment  for  libel,  where  it  appears  that 
both  the  prosecutor  and  the  defendant  were  candidates  for  judge  evi- 
dence of  the  defendant's  admission  of  the  fact  that  he  was  a  candidate 
is  competent. 

3.  In  such  a  case  it  is  proper  to  refuse  to  permit  the  defendant  to 
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show  by  tiie  proeecutor  who  was  district  attorney  of  the  county  that 
certidn  indictments  had  been  nolle  pressed,  inasmuch  as  the  record  is 
the  best  evidence  of  such  a  fact. 

4.  On  tiie  trial  of  an  indictment  for  libel  it  appeared  that  a  part  of 
the  article  alleged  to  be  libelous  charged  that  the  district  attorney, 
the  prosecutor,  had  neglected  or  refused  to  perform  his  official  duty 
m  not  prosecuting  for  bribery  a  coimty  detective  who  was  subordinate 
to  him.  The  defendant  offered  to  prove  that  the  mayor  had  made 
investigation  of  the  bribery  charges  against  the  detective,  had  called 
the  witnesses  thereof  to  his  office,  that  the  district  attorney  came  to 
the  mayor's  office,  saw  and  heard  the  witnesses,  but  refused  to  make 
informaticm  against  the  coimty  detective;  that  the  mayor  himself  made 
the  complaint,  and  that  these  facts  were  communicated  to  the  defend- 
ant. Objection  was  made  that  a  part  of  the  offer  was  inadmissible, 
and  when  counsel  for  the  commonwealth  was  asked  to  state  which 
part,  he  replied  that  it  was  a  part  of  the  offer  intended  to  show  ''the 
result  of  the  investigation  by  the  mayor  of  the  charges"  against  the 
detective.  The  court  then  sustained  objection  to  the  whole  offer. 
Udd,  (1)  that  the  portion  of  the  offer  objected  to  was  not  irrelevant 
inasmuch  as  it  was  to  prove  what  the  mayor  did  and  not  merely  what 
he  believed;  and  (2)  because  the  offer  related  not  only  to  the  official 
conduct  of  a  public  officer,  but  also  by  reason  of  his  candidacy  for 
the  judgeship  to  a  matter  proper  for  public  investigation  or  information ; 
and  (3)  that  the  rejection  of  the  offer,  however,  did  the  defendant  no 
harm  inasmuch  if  it  appeared  that  the  mayor  was  subsequently  per- 
mitted to  testify  fully  as  to  all  the  facts  contained  in  the  offer. 

5.  Information  based  upon  hearsay  does  not  furnish  probable  cause 
for  believing  and  charging  guilt  which  is  not  inferable  with  reasonable 
certainty  from  the  facts  of  which  the  publisher  has  been  thus  informed. 

6.  Where  a  publication  relates  to  the  official  conduct  of  officers  or 
men,  or  to  any  matters  proper  for  public  investigation  or  informa- 
tion, the  mere  truth  of  the  matter  is  not  the  only  defense  which  may 
be  set  up.  The  defendant  may  also  show  that  the  publication  was 
not  maliciously  or  negligently  made,  and  if  he  does  so  to  the  satis- 
faction of  the  jury,  he  will  be  entitled  to  an  acquittal. 

7.  In  an  action  for  libel  the  defendant  may  introduce  evidence  de- 
signed to  show  what  information  he  had  received  from  reputable  per- 
sons in  whom  he  confided,  and  on  which  he  acted  to  rebut  proof  of 
malice.    Such  evidence  is  not  to  be  considered  as  hearsay. 

8.  In  the  admission  of  testimony  bearing  on  the  questions  of  malice, 
negligence  and  intent,  when  the  absence  of  these  is  an  essential  element 
of  the  defense  on  an  indictment  for  libel,  a  liberal  latitude  should  be 
permitted,  and  nothing  reasonably  calculated  to  show  a  tenable 
ground  of  defense  should  be  excluded  through  technical  narrowness 
k  construing  or  applying  the  rules  of  evidence. 
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9.  The  publication  of  an  untrue  and  defamatory  statement  about  a 
public  officer  may  be  privileged  depending  on  the  occasion,  the  motive 
and  the  belief  of  the  party,  and  the  reasonableness  of  the  grounds  of 
belief;  but  to  utter  a  defamatory  lie  with  the  intention  to  deceive, 
about  a  public  officer,  or  any  other  person,  is  not  privilege. 

10.  An  excerpt  from  a  charge,  although  in  itself  erroneous,  is  not  a 
ground  for  reversal  where  it  appears  that  if  the  excerpt  is  taken  with 
its  immediate  context  no  error  appears. 

11.  Malice  is  not  to  be  presumed  as  a  matter  of  law  in  a  libel  case  or 
inferred  by  the  j  ury  from  the  mere  fact  that  the  person  who  was  charged 
in  the  publication  with  official  misconduct  and  the  person  uttering 
the  charge  were  opposing  candidates  for  a  public  office;  but  such  inter- 
est in  the  result  of  the  contest  that  the  publication  was  intended  to 
affect,  is  a  pertinent  circmnstance  if  there  be  other  evidence  in  the 
case  from  which  a  jury  may  infer  that  it  induced  negligence  or  a  selfish 
desire  to  injure  his  opponent  and  benefit  himself  and  resulted  in  exag- 
geration or  imdue  embellishment  of  the  charge  of  misconduct. 

In  such  a  case  the  defendant  has  the  same  right  as  any  other  citisen 
to  publicly  discuss  the  fitness  of  the  prosecutor  as  a  candidate  for  judge, 
and  the  fact  that  the  defendant  is  also  a  candidate  for  the  same  office 
does  not  in  any  manner  or  degree  lessen  this  legal  right. 

12.  It  is  not  the  law  that  it  is  proper  for  public  information  or  inves- 
tigation to  publish  any  matter  without  regard  to  its  truth  or  falsity  re- 
lating to  the  official  conduct  of  a  public  officer,  or  the  fitness  of  the 
candidate  for  public  office.  To  so  charge  would  make  the  propriety 
of  the  defendant's  act  to  depend  cm  the  nature  of  the  publication, 
thus  leaving  out  of  view  the  questions  as  to  the  truth  of  the  matter 
charged,  and  as  to  malice  and  negligence. 

13.  In  the  prosecution  of  a  libel  against  a  public  officer  it  is  the  ab- 
sence of  both  malice  and  negligence  which  constitutes  a  defense,  and 
not  the  absence  of  either. 

14.  Where  an  alleged  libel  charges  the  district  attorney  with  failure 
to  prosecute  in  a  particular  case  because  the  defendant  in  such  case 
threatened  to  make  an  exposure  of  him  if  he  did,  it  is  proper  for  the 
court  in  an  action  for  the  libel  to  instruct  the  jury  as  to  the  district 
attomey^s  duties,  and  as  to  his  discretionary  authority  to  determine 
whether  he  will  personally  conduct  the  trial  of  a  particular  case,  or 
conduct  it  through  his  lawfully  appointed  assistant. 

Practice,  C.  P. — Paints — Answers  to  points — QualificaJtUm  of  answers. 

15.  Answers  to  points  for  charge  should  be  direct,  clear,  unequivocal 
and  responsive.  Whilst  they  may,  and  in  certain  cases  should,  con- 
tain such  qualifications,  explanations  or  observations  as  will  render 
the  points  clear  and  bring  them  into  conformity  with  the  facts,  the 
evidence,  or  the  law  of  the  case,  yet  care  should  be  takai  that  the  par^ 
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{Nresenting  the  point  be  given  the  full  benefit  of  the  legal  principle 
expressed  in  it,  if  it  is  correctly  and  clearly  stated  and  is  pertinent. 

16.  Generally  speaking,  the  addition  to  the  afiBrmation  of  a  point,  of 
remarks  not  erroneous  in  themselves,  does  not  constitute  reversible 
error,  but  it  may  be  error  where,  upon  a  view  of  the  entire  charge  and 
the  subject-matter,  the  conclusion  naturally  arises  that  the  principle, 
clearly  and  c<»Tectly  stated  in  a  point  was  obscured  or  the  force  of  the 
point  was  weakened  by  the  addition  of  remarks  irrelevant  to  it. 

Argued  Nov.  13,  1911.  Appeal,  No.  91,  April  T.,  1912, 
by  defendant,  from  judgment  of  Q.  S.  Cambria  Co.,  Sept. 
Term,  1911,  No.  124,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Henry  Wilson  Storey.  Before  Rice,  P.  J., 
Hendebson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Reversed. 

Indictment  for  libel.  Before  Shull,  P.  J.,  specially 
presiding. 

From  the  indictment  it  appeared  that  the  libelous  pub- 
lication was  as  follows: 

The  law  authorizes  the  court  and  the  district  attorney 
to  appoint  a  competent  man  as  coimty  detective,  who  shall 
be  the  confidential  officer  of  the  judge  and  the  said  district 
attorney,  to  discover  and  prosecute,  if  necessary,  all  per- 
sons who  commit  crimes. 

A  few  years  ago  one  who  shall  be  known,  for  present  pur- 
poses, as  ''John  H.  Burroughs,"  was  commissioned  as 
that  confidential  officer  for  the  present  officials.  Within  a 
short  period  after  he  b^an  his  duties  he  was  accused  of 
demanding  and  receiving  hush  money  from  four  unfortu- 
nate scarlet  women  of  Johnstown,  promising  that  they 
could  continue  their  illegal  sales  of  liquor  and  other  crimes 
without  prosecution,  and  that  he  would  not  report  the 
same  to  Uie  district  attorney  nor  to  the  court.  Under  this 
agreement  the  women  deposited,  imder  the  fictitious 
name  of  John  H.  Burroughs,  the  simi  of  $75.00  every 
Monday,  to  the  aggregate  sum  of  $600.  This  was  drawn 
by  him,  who  the  woman  testified  was  the  county  detective. 

Complaint  was  made  to  Mayor  Wilson  that  certain 
houses  of  ill  fame  were  being  protected.    He  investigated 
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the  charge,  believed  it  to  be  well  founded,  and  informed 
the  district  attorney,  who  is  a  candidate  for  president 
judge,  whose  duty  it  was  to  prosecute  on  behalf  of  the 
commonwealth.  The  district  attorney  came  to  Johnstown 
and  made  an  investigation;  he  was  in  conference  with  the 
mayor  and  chief  of  police  and  some  of  the  women,  who 
related  all  that  had  transpired,  exhibiting  the  card  with  the 
name  of  John  H.  Burroughs  written  thereon,  and  which 
had  been  given  to  one  of  the  women  by  the  man,  who, 
in  violation  of  his  trust,  made  the  sinful  traffic  a  source  of 
revenue.  After  several  weeks  of  newspaper  publicity  and 
rumors  of  all  kinds  the  district  attorney  caused  to  be 
published  a  personal  opinion  that  his  confidential  office 
and  that  of  the  court  was  innocent  of  the  charge,  saying: 
"  The  evidence  placed  in  my  hands  by  Mr.  's  ac- 

cusers, as  well  as  that  presented  by  him  in  defense,  is 
such  that  I  cannot  in  justice  to  him  and  to  the  record  of  his 
past  services,  consider  him  proven  guilty  of  the  charges 
made  against  him,  so  far  as  I  am  personally  concerned,  in 
fact,  the  presiunption  would  necessarily  be  in  favor  of  his 


innocence." 


On  the  trial  it  was  shown  that  while  the  district  attorney 
was  publicly  proclaiming  the  good  character  of  his  officer, 
the  scarlet  women  were  sending  money  to  the  same  person 
by  addressing  it  to  his  lock  box  at  Ebensburg. 

Under  these  circumstances  Mayor  Wilson  and  Chief  of 
Police  MulhoUen,  who  are  honestly  trying  to  enforce  the 
laws  in  the  city  of  Johnstown,  made  informations  against 
the  accused,  substantially  pharging  him  with  accepting 
bribes  and  giving  protection  to  these  women.  At  the  De- 
cember Term,  1908,  the  grand  jmy  found  eleven  bills  of 
indictment  against  Burroughs,  who  was  tried  and  ac- 
quitted, and  the  costs  divided  between  the  mayor  and 
chief  of  police,  and  the  defendant.  Notwithstanding  that 
Mayor  Wilson  and  Chief  of  Police  MulhoUen  were  faithful 
public  servants  doing  their  duty  in  protecting  the  public, 
after  the  district  attorney  had  refused  to  do  his  duty,  the 
present  judge  sentenced  these  officials  to  pay  their  portions 
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of  the  costs,  which  amounted  to  more  than  $200.  This 
they  paid. 

It  is  probably  the  first  instance  where  faithful  public 
officers  were  even  sentenced  to  do  such  a  thing.  The  law 
is  very  clear,  that  where  a  public  official  acts  in  good  faith 
and  has  probable  cause  sufficient  to  warrant  making  the 
charge,  that  he  shall  not  be  called  upon  to  pay  the  costs, 
in  case  of  an  acquittal.  The  probable  cause  seems  to  have 
been  sufficient  for  the  grand  jury  as  it  found  eleven  bills 
of  indictment,  and  subsequently  Burroughs  was  found 
guilty  on  one  of  the  bills. 

When  these  cases  were  called  for  trial  at  the  December 
Term,  the  district  attorney  refused  to  prosecute  or  td 
appear  for  the  commonwealth,  because  Burroughs,  the 
defendant,  threatened  to  make  an  exposure  of  that  official 
if  he  did  appear,  and  making  this  plea  to  the  jury  he  was 
acquitted.  However,  at  the  March  Term,  1909,  Bur- 
roughs was  again  called  to  trial  and  found  guilty,  and 
again  the  district  attorney  refused  to  prosecute  him. 

Burroughs  had  complete  control  over  him,  to  do  or  not 
to  do  whatever  he  desired.  Is  a  man  like  this  fit  to  be 
judge? 

During  this  time  the  district  attorney  was  a  mental  and 
physical  wreck,  or  in  a  state  of  collapse.  The  defendant 
moved  for  a  new  trial,  principally  upon  the  ground  that 
a  newspaper  had  been  found  in  the  jury  room,  and  the 
court  for  the  first  time  in  eight  years  granted  a  new  trial 
in  a  criminal  case,  because  the  jurors  might  have  been  in- 
fluenced by  reading  a  portion  of  the  testimony  which  had 
been  printed.  It  is  likely  the  jurors,  as  well  as  every  other 
person  about  the  coiui^house,  had  read  it  before  the  jurors 
retired  to  consider  their  verdict. 

Thus  has  been  the  action  of  the  court  and  district  attor- 
ney in  protecting  Burroughs,  who  has  never  been  called 
to  another  trial. 

Some  time  after  the  trial  the  district  attorney  admitted 
that  there  was  no  question  but  that  Bmroughs  was  guilty 
of  taking  the  money  as  charged,  and  further  said  he  was 
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the  worst  man  he  ever  knew,  that,  in  his  own  words,  ''he 
was  a  devil." 

After  the  present  judge  and  district  attorney  had  an- 
nounced their  candidacies  for  president  judge  in  the  en- 
suing campaign,  and  with  my  knowledge  of  their  concep- 
tion of  administering  justice,  I  did  not  deem  that  either 
was  a  proper  person  for  that  exalted  position.  I  had  been 
a  friend  of  the  district  attorney  for  many  years,  and  in 
March  last  I  believed  it  was  my  duty  to  privately  call 
upon  him  and  go  over  the  situation  with  him  on  these 
grounds,  especially  as  every  member  of  the  Cambria  bar 
was  familiar  with  the  cause  of  his  collapse  in  the  scarlet 
women  case,  and  not  a  single  member  so  far  as  I  could  as- 
certain, was  in  favor  of  his  nomination.  I  told  him  this 
and  we  went  over  the  scandal.  I  called  to  his  attention 
that  when  he  was  in  distress  that  I  had  offered  him  any 
services,  as  his  appearance  was  lamentable;  he  needed 
legal  assistance,  and  I  told  him  that  other  members  of  the 
bar  would  gladly  do  anything  they  could,  as  we  all  knew  he 
was  in  great  mental  trouble.  The  first  time  I  tendered 
my  sympathy  and  services  he  did  not  reply  to  my  question : 
"TeU  me  what  is  the  trouble;  what  can  I  do  for  you?" 
He  only  stared  and  muttered  something  which  soimded 
like,  "Yes,  yes,"  and  walked  away.  I  was  in  sorrow  for 
him  and  did  not  believe  he  knew  what  I  had  said  to  him, 
so  after  considering  his  mental  condition  and  still  desiring 
to  help  him,  I  went  back  and  said,  ''Jim,  I  am  your  friend. 
Tell  me  what  I  can  do?"  The  same  glary  stare  and  the 
same  mutter,  and  again  he  left  me.  He  admitted  these 
offers  had  been  made  by  me. 

In  the  March  conference  he  told  me  that  his  distress  in 
1908  was  caused  by  some  question  of  costs  which  had  been 
raised,  and  that  he  feared  a  prosecution.  He  also  told  me 
what  had  been  alleged  as  the  "woman  trouble,"  to  which 
explanations  I  replied,  "Why  did  you  not  tell  me  these 
things  when  I  went  to  you  in  your  trouble?  No,  these  be- 
lated stories  will  not  do;  they  will  not  wash;  that  man  Bur- 
roughs, or  some  other  man,  has  or  will  have  control  of 
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you.  It  will  not  do  to  have  a  judge  who  can  be  controlled 
or  influenced  by  any  person.  In  my  judgment,  neither  the 
present  judge,  nor  you,  are  a  fit  person  to  be  judge  of  our 
court.''  In  this  conversation  he  told  me  that  he  and 
Judge  O'Connor  had  gone  over  the  scarlet  woman  matter, 
and  both  had  decided  that  Burroughs  was  being  per- 
secuted. The  examination  and  conclusion  he  referred  to 
took  place  before  the  subject  had  been  submitted  to  the 
grand  jury. 

I  told  him  that  I  had  come  to  him  because  I  felt  it  to  be 
my  duty  to  do  so;  that  if  he  insisted  on  being  a  candidate, 
I  would  certainly  let  the  people  know  that  he  was  not  the 
right  man  for  the  bench.  He  became  angry  and  called 
all  who  were  against  him  on  account  of  the  scarlet  women, 
liars,  and  he  said  he  was  going  to  be  a  candidate  and 
handed  me  one  of  his  announcement  cards.  I  then  said 
the  conference  was  not  a  private  one,  but  that  the  entire 
story  would  be  given  to  the  public. 

In  the  March  conference  I  also  told  him  that  the  liquor 
scandals  in  oiu*  court  would  have  to  be  eliminated,  and 
that  it  would  not  be  a  whisky  coiu-t,  if  I  could  help  it.  I 
then  told  him  of  the  efif ort  being  made  at  that  time,  by  him 
and  his  friends  to  levy  a  tribute  of  $1,000  from  a  brewer, 
to  be  used  in  his  campaign,  and  that  favors  were  to  be 
granted  after  the  first  of  January.  I  said  this  must  stop, 
and  added,  "Jim,  do  you  know  what  word  I  sent  to  the 
brewer?  I  said,  tell  him  not  to  be  foolish  and  not  waste 
his  money,  that  I  expected  to  be  judge  at  that  time,  and 
he  would  not  need  any  money,  and  that  he  would  get  his 
rights,  without  money  and  without  price."  I  also  went  to 
his  friend  and  told  him  that  these  liquor  scandals  must 
cease. 

It  is  my  judgment  that  the  successor  to  the  present 
president  judge  must  be  one  who  is  absolutely  impartial, 
and  who  cannot  be  controlled  by  any  person,  and  will  ad- 
minister the  law  as  declared  by  the  laws  and  the  appellate 
courts. 

The  pertinent  question  is,  Is  either  of  these  candidates  a 
Vol.  xlix — 19 
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fit  person  to  be  president  judge  of  the  courts  of  Cambria 
county? 

Where  is  the  difference  between  the  court  official  who 
lived  off  the  scarlet  wt)men,  and  the  two  judicial  officers 
who  protected  him  to  their  everlasting  shame? 

At  the  trial  Charles  Troxell  was  asked  this  question: 
''Q.  You  say  you  talked  with  Mr.  Storey  concerning  the 
judgeship  that  day  or  the  day  after  Mr.  Storey  inter- 
viewed Mr.  Leech?  A.  Yes,  sir.  Q.  What  did  Mr.  Storey 
say  at  that  time  about  his  candidacy  for  nomination  on  the 
republican  ticket  for  judge?  A.  He  said  he  was  a  candi- 
date." 

Mr.  Marron:  We  especially  object  to  that  as  incompe- 
tent and  immaterial,  and  ask  for  an  exception. 

Exception  noted  by  the  stenographer.  [2] 

James  W.  Leech,  the  prosecutor,  being  on  the  stand, 
under  cross-examination  was  asked  the  following  ques- 
tion: ''Q.  What  became  of  the  indictments  against  these 
women  for  keeping  bawdyhouses?" 

Mr.  Rose:  Objected  to. 

Mr.  Marron:  I  want  to  show  by  the  witness  that  they 
were  non  pressed. 

The  Court:  You  can  show  that  by  the  record.  Excep- 
tion noted  by  stenographer  by  request  of  counsel  for 
defendant.  [4] 

Alex.  Wilson,  a  witness  for  defendant,  being  on  the 
stand,  coimsel  for  defendant  made  the  following  offer: 

Mr.  Marron:  We  propose  to  show  by  the  witness  that 
in  April  and  May,  1908,  he  was  mayor  of  the  city  of  Johns- 
town; that  in  the  exercise  of  his  office  he  caused  the  arrest 
of  three  or  fom*  women  for  the  offense  of  maintaining  a 
bawdyhouse  in  the  city  of  Johnstown;  that  on  the  arrest 
of  these  women,  and  in  the  course  of  investigation  con- 
nected with  their  arrest  and  the  charges  mentioned,  they 
charged  they  had  paid  money  to  the  county  detective  of 
Cambria  county;  that  he  investigated  this  charge  for  the 
purpose  of  satisfying  himself  as  to  whether  or  not  it  was 
true;  that  he  then  notified  the  district  attorney  of  the 
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county  and  prosecutor  in  this  case  that  such  charge  had 
been  made  by  these  women,  inviting  him  to  participate  in 
the  investigation  of  the  charges;  that  the  prosecutor  came 
to  his  office,  was  there  confronted  with  the  different  wit^ 
nesses  making  these  charges,  and  the  evidence  in  possession 
of  the  witnesses  and  in  the  possession  of  these  different 
persons  connected  with  this  charge,  submitted  to  him;  that 
he  refused  to  make  information  against  James  Berkebile, 
county  detective  at  that  time,  subordinate  to  him  in  his 
office  of  district  attorney;  that  he  declared  that  he  didn't 
believe  this  evidence;  that  this  witness  was  compelled  by 
himself  and  his  chief  of  police  to  make  charges  against 
James  Berkebile  for  extortion  from  these  women  and  for 
conspiracy  to  extort.  That  on  these  charges  he  was  held 
to  the  court  of  quarter  sessions  of  Cambria  county,  1908, 
and  subsequently  bills  were  found  on  these  charges.  To  be 
followed  by  evidence  that  the  prosecutor,  James  W.  Leech, 
refused  to  participate  in  the  prosecution  in  the  office  of 
mayor  or  upon  the  informations  made  against  Berkebile 
as  county  detective.  To  be  followed  by  evidence  that  he 
refused  to  participate  in  the  prosecution  of  any  of  the  bills 
foimd  by  the  grand  jury  of  Cambria  county.  This  for  the 
purpose  of  showing  that  the  statements  made  in  the  pub- 
lication set  out  in  Uie  indictment  and  alleged  to  be  libelous 
in  this  connection  were  true,  were  evident,  justified,  and 
raised  a  reasonable  ground  of  suspicion;  that  they  were 
true;  that  the  defendant  in  this  case  believed  them  to  be 
true,  and  that  he  addressed  and  distributed  the  circular 
set  out  in  the  indictment  under  this  belief;  and  that  he  ex- 
ercised his  constitutional  right  of  criticising  the  prosecutor, 
a  man  at  that  time  in  public  capacity,  and  also  discussing 
the  fitness  of  him  as  a  candidate  for  Uie  office  of  judge  of 
Cambria  county;  and  also  for  the  purpose  of  disproving 
any  malice  in  this  publication.  To  be  followed  also  by 
evidence  that  the  facts  included  in  this  offer  were  com- 
municated to  Mr.  Storey,  and  that  he  had  reasonable 
ground  for  believing  them  true. 
Mr.  Rose:  The  offer  is  undoubtedly  good  in  part  and  bad 
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in  part.  It  is  almost  impossible  to  interpose  an  objection 
in  general  on  account  of  this. 

The  Court:  If  there  is  any  part  of  the  offer  that  is  ob- 
jectionable, an  objection  will  be  sustained. 

Mr.  Rose:  Our  objection  is  to  a  part  of  the  offer  in  that 
it  is  not  permissible  to  show  the  result  of  the  investigation 
by  Mayor  Wilson  of  the  charges  made  by  these  women. 

We  object  to  the  offer  as  being  irrelevant,  immaterial 
and  inadmissible  as  stated. 

The  Court:  We  sustain  the  objection  and  seal  a  bill. 

Exception  noted  by  the  stenographer  at  request  of  coun- 
sel for  defendant.  [5J 

Verdict  of  guilty,  upon  which  the  defendant  was  sen- 
tenced to  pay  a  fine  of  $150.    Defendant  appealed. 

Errors  assigned  were  (1-37)  various  rulings  as  above 
and  instructions  sufficiently  appearing  by  the  opinion  of 
the  Superior  Coiuii. 

John.  Marron,  of  Marron  &  McGirr,  with  him  John  P. 
Hunter y  for  appellant,  cited:  Briggs  v.  Garrett,  111  Pa. 
404;  Com.  v.  Swallow,  8  Pa.  Superior  Ct.  539;  Smith  v.  Ege, 
52  Pa.  419;  Cooper  v.  Hart,  147  Pa.  594;  Bacon  v.  Towne, 
58  Mass.  217;  French  v.  Smith,  4  Vt.  363;  Com.  v.  Scou- 
ton,  20  Pa.  Superior  Ct.  503;  Mulderig  v.  Wilkes-Barre 
Times,  215  Pa.  470. 

Percy  Allen  Rose,  Harvey  Roland,  John  E,  Evans  and 
Singleton  Bell,  for  appellee,  cited:  Coates  v.  Wallace,  4 
Pa.  Superior  Ct.  253;  Com.  v.  Place,  153  Pa.  314;  Conroy 
V.  Pittsburg  Times,  139  Pa.  344;  Com.  v.  Costello,  1  Pa. 
Dist.  Rep.  745;  Bryant  v.  Pittsburg  Times,  192  Pa.  585. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 

There  are  in  this  case  thirty-seven  assignments  of  error. 
The  first,  third,  sixth,  ninth,  thirteenth,  sixteenth,  seven- 
teenth, eighteenth,  nineteenth  and  twentieth  relate  to  the 
admission  or  rejection  of  offers  of  evidence  and  are  not 
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supported  by  exceptions.  Sec.  1  of  the  Act  of  May  11, 
1911,  P.  L.  279,  provides  that  it  shall  not  be  necessary  on 
the  trial  of  any  case  for  the  trial  judge  to  allow  an  excep- 
tion to  any  ruling  of  his;  but,  upon  request  by  counsel 
immediately  succeeding  such  ruling,  the  official  stenog- 
rapher shall  note  such  exception.  As  no  exception  to  any 
of  these  rulings  was  allowed  by  the  trial  judge,  or  was  re- 
quested by  counsel  and  noted  by  the  official  stenographer, 
these  assignments  are  dismissed. 

As  will  be  seen  later,  the  fact  that  the  defendant  was  a 
candidate  for  nomination  was  a  relevant  fact.  Therefore, 
evidence  of  his  admission  of  the  fact  was  competent,  and 
the  second  assignment  is  overruled. 

The  subject  of  the  foiu^h  assignment  is  the  refusal  to 
permit  the  defendant  to  show  by  the  prosecutor,  who  was 
district  attorney  of  the  county  and  was  then  under  cross- 
examination,  that  certain  indictments  had  been  nolle 
prossed.  The  court  did  not  refuse  to  receive  proper  proof 
of  that  fact,  but  sustained  the  objection  to  the  question  for 
the  reason  that  the  best  evidence  was  the  record.  This 
was  a  valid  reason,  and  the  assignment  is  overruled. 

The  subject  of  the  fifth  assignment  of  error  is  the  re- 
jection of  the  defendant's  offer  to  prove  by  the  witness  on 
the  stand,  that  in  April  and  May,  1908,  the  witness  was 
mayor  of  the  city  of  Johnstown;  that  in  the  exercise  of  his 
office  he  caused  the  arrest  of  three  or  four  women  for  the 
offense  of  maintaining  a  bawdyhouse  in  that  city;  that, 
in  the  course  of  the  investigation  connected  with  this  arrest 
and  the  charges  mentioned,  they  charged  they  had  paid 
money  to  the  coimty  detective;  that  the  witness  ''investi- 
gated this  charge  for  the  purpose  of  satisfying  himself  as  to 
whether  or  not  it  was  true;"  that  he  then  notified  the 
district  attorney,  the  prosecutor  in  this  case,  that  such 
charge  had  been  made  by  these  women,  and  invited  him  to 
participate  in  the  investigation  of  it;  that  the  district 
attorney  came  to  his,  the  mayor's,  office  and  was  there  con- 
fronted with  the  different  witnesses  making  these  charges, 
and  the  evidence  in  possession  of  the  witnesses  and  of  the 
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different  persons  connected  with  the  charge  was  submitted 
to  him;  that  he  refused  to  make  information  against  the 
county  detective  subordinate  to  him  in  his  oflSce  of  dis- 
trict attorney,  declaring  that  he  did  not  believe  this 
evidence;  that  the  mayor  was  compelled,  by  himself  and 
his  chief  of  police,  to  make  charges  against  Berkebile,  the 
county  detective,  for  extortion  from  these  women  and  for 
conspiracy  to  extort;  and  that  on  these  charges  Berkebile 
was  held  to  the  court  of  quarter  sessions,  and  subsequently 
bills  were  found  against  him.  As  part  of  the  same  offer, 
the  defendant  proposed  to  follow  the  evidence  of  the  facts 
above  eniunerated  by  evidence,  first,  that  the  district 
attorney,  the  prosecutor  in  this  case,  refused  to  participate 
in  the  prosecution  in  the  office  of  the  mayor  or  upon  the 
information  made  against  Berkebile  as  county  detective; 
second,  that  he  refused  to  participate  in  the  prosecution 
of  any  of  the  bills  found  by  the  grand  jury;  and,  third,  that 
the  facts  recited  in  the  offer  were  conmnmicated  to  this 
defendant  and  he  had  reasonable  ground  for  believing  them 
true.  The  purposes  of  the  evidence  are  not  so  clearly 
stated  in  the  offer  as  to  be  free  from  verbal  criticism;  but 
it  is  reasonably  apparent  that  the  piuposes  were  to  show 
the  truth  of  the  statements  made  in  this  connection  in  the 
alleged  libelous  publication,  to  show  that  the  defendant 
was  justified  in  believing  them  to  be  true  and  in  that  be- 
lief addressed  and  distributed  the  circular  set  out  in  the 
indictment,  and  to  disprove  malice.  The  counsel  for  the 
commonwealth,  while  conceding  that  the  offer  was  im- 
doubtedly  good  in  part,  contended  that  it  was  bad  in  part 
and,  therefore,  was  objectionable  as  a  whole.  The  court 
then  said:  "If  there  is  any  part  of  the  offer  that  is  objec- 
tionable, an  objection  will  be  sustained."  Thereupon, 
coimsel  said :  "Our  objection  is  to  a  part  of  the  offer  in  that 
it  is  not  permissible  to  show  the  result  of  the  investigation 
by  Mayor  Wilson  of  the  charges  made  by  these  women. 
We  object  to  the  offer  as  being  irrelevant,  immaterial  and 
inadmissible  as  stated."  This  was  followed  by  the  court's 
ruling:  "We  sustain  the  objection  and  seal  a  bill."    If,  by 
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their  specific  objection,  counsel  meant  that  it  was  not 
competent  to  prove  the  conclusion  the  mayor  arrived  at  as 
to  the  truth  of  the  charge,  their  objection  was  based  on  a 
misconception  of  the  offer.  The  offer  was  to  prove  what 
the  mayor  did,  not  what  he  believed.  True,  the  mere  fact 
that  as  a  result  of  his  investigation  he  caused  a  prosecution 
to  be  instituted  against  Berkebile,  would  not  of  itself  be  a 
material  and  relevant  fact  in  this  case.  The  materiality 
and  relevancy  of  the  fact  arise  from  its  being  coupled  with 
an  offer  to  prove  the  district  attorney's  conduct  with  ref- 
erence to  the  prosecution  and  the  preceding  investigation. 
In  judging  of  his  conduct,  it  'was  not  an  immaterial  con- 
sideration that  he  knew  the  prosecution  was  instituted  by 
the  mayor  of  the  city  as  the  result  of  an  investigation  the 
latter  had  made  and  in  which  the  district  attorney  was 
invited  to  participate,  and  not  by  an  irresponsible  person 
after  an  insufficient  investigation  and  upon  facts  not 
brought  to  the  notice  of  the  district  attorney.  Part  of  the 
article  alleged  to  be  libelous  charged  that  the  district 
attorney  had  neglected  or  refused  to  perform  his  official 
duty  with  reference  to  this  particular  charge  against  the 
county  detective  who  was  subordinate  to  him.  Therefore, 
it  related  not  only  to  the  official  conduct  of  a  public  officer, 
but  also,  by  reason  of  his  candidacy  for  nomination  for 
election  to  the  office  of  president  judge,  to  a  matter  proper 
for  public  investigation  or  information:  Constitution  of 
Pennsylvania,  sec.  7,  art.  I;  Act  of  April  11,  1901,  sec.  1, 
P.  L.  74.  Upon  both  grounds,  proof  that  the  publication 
was  not  maliciously  or  negligently  made  was  competent. 
The  question  that  arose  upon  the  offer  was  not  whether  the 
facts  recited  in  it  would  constitute  a  complete  defense  as 
to  the  publication  of  the  entire  article,  but  whether  they 
tended  to  establish  the  fact  that  this  particular  charge  was 
true,  or  the  fact  that  it  was  not  maliciously  or  negligently 
made.  The  objection  now  suggested,  that  the  offer  did  not 
state  that  the  facts  were  conmiunicated  to  the  defendant 
before  the  publication  was  made,  was  not  set  up  on  the 
trial  and  is  not  sustained  by  the  phraseology  of  the  offer 
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taken  as  a  whole.  The  specific  objection  that  was  made 
was  not  sufficient,  in  our  opinion,  to  sustain  the  rejection 
of  the  offer,  and,  upon  full  consideration  of  the  assignment 
and  of  the  arguments  of  counsel  upon  it,  we  discover  none 
that  was.  But  was  the  defendant  harmed  by  the  ruling? 
Inmiediately  after  it  was  made  the  mayor  was  permitted 
to  testify  fully  and  at  length  as  to  the  arrest  of  these  per- 
sons; as  to  the  charge  they,  or  one  of  them,  made  against 
the  county  detective;  as  to  all  the  communications  of  every 
kind  between  him  and  the  district  attorney  regarding  the 
charge  and  the  investigation  of  it;  as  to  the  institution  of 
the  prosecution,  the  indictments  found  against  Berkebile 
and  the  trials  of  them;  as  to  the  conduct  and  results  of  the 
trials;  as  to  the  part  which  the  district  attorney  took  or 
omitted  to  take  in  the  prosecution  of  the  cases;  as  to  the 
use  that  was  made  by  Berkebile's  counsel  before  the  jury 
of  his  omission  to  take  an  active  part  in  the  trials;  as  to  the 
commimication  of  all  the  facts  to  the  defendant  a  consider- 
able time  before  the  publication  was  made;  and,  finally, 
that  he  felt  called  upon  to  make  the  information  against 
Berkebile  because  the  district  attorney  would  not  do  so. 
Further,  Mr.  MulhoUen,  the  chief  of  poUce,  who  acted 
with  the  mayor  in  the  investigation  and  the  prosecutions, 
was  permitted  to  testify  fully  and  at  length  as  to  all  the 
facts,  within  his  knowledge,  which  in  any  way  related  to 
the  conduct  of  the  district  attorney  in  these  matters.  So 
that  we  are  warranted  in  saying  that  no  competent  evi- 
dence as  to  any  of  the  facts  alluded  to  in  the  offer  was  ex- 
cluded. It  follows  that  no  error  prejudicial  to  the  defend- 
ant resulted  from  the  ruling  complained  of,  and,  therefore, 
the  fifth  assignment  is  overruled. 

The  seventh  and  eighth  assignments  relate  to  the  rejec- 
tion of  offers  to  prove  by  M.  B.  Stephens  a  conversation 
he  had  with  Mr.  Rose,  who  was,  at  the  time,  counsel  for 
Berkebile,  and  which  the  witness  communicated  to  the 
defendant  in  this  case  before  the  publication  was  made. 
The  offer  was  to  prove  that  in  that  conversation  Mr.  Rose 
stated  to  the  witness  that  he  had  called  on  the  district 
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attorney  with  reference  to  the  prosecution  of  Berkebile^ 
and  stated  to  him  that  Berkebile  had  evidence  against  him 
of  criminal  misconduct  (not  relating  to  his  office)  and  was 
determined  to  proceed  against  him  thereon,  unless  the  dis- 
trict attorney  ceased  or  restrained  the  prosecution  against 
him,  Berkebile.  Of  course,  the  evidence  would  have  es- 
tablished nothing  against  the  district  attorney;  the  most 
thai  it  would  have  established  was  that  the  witness  had 
the  conversation  with  Mr.  Rose  and  reported  it  to  the 
defendant.  Being  mere  hearsay,  it  was  not  competent 
evidence  of  what  Berkebile  said  to  his  attorney,  Mr.  Rose, 
or  what  the  latter  said  to  the  district  attorney.  But,  it 
is  argued,  the  question  is  not  as  to  the  competency  of 
the  evidence  to  establish  those  facts,  but  as  to  its  compe- 
tency to  show  that  the  defendant  had  reasonable  ground 
for  believing  that  they  were  facts  and  acting  upon  them. 
Even  in  that  view,  the  offer  was  properly  rejected,  because 
the  defendant's  belief,  though  well  founded,  that  Berkebile 
had  made  threats  against  the  district  attorney  which  were 
communicated  to  the  latter,  would  not  furnish  probable 
cause  for  making  the  charge  contained  in  the  publication. 
Whatever  may  be  said  of  information  which  is  purely  hear- 
say, as  justification  for  publishing  a  defamatory  charge 
agaiDst  another,  it  is  quite  clear  that  information  thus 
derived  does  not  f lunish  probable  cause  for  believing  and 
char^g  guilt  which  is  not  inferable  with  reasonable  cer- 
tainty from  the  facts  of  which  the  publisher  has  been  thus 
informed.    These  assignments  are  overruled. 

The  twelfth,  fourteenth  and  fifteenth  assignments  may 
be  considered  together.  Alvin  Sherbine,  a  witness  called 
by  the  defendant,  was  permitted  to  testify  to  part  of  a 
conversation  he  had  with  Mr.  Rose,  the  whole  of  which 
he,  the  witness,  communicated  to  this  defendant  before 
the  publication  was  made.  The  part  of  the  conversation 
to  which  he  was  permitted  to  testify  was,  in  substance, 
that  Mr.  Rose  stated  to  the  witness  that  Berkebile  had 
stated  to  him,  Mr.  Rose,  that  he  was  going  to  prosecute 
the  district  attorney;  that  he,  Mr.  Rose,  said  to  Berkebile 
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that  he  did  not  want  to  go  mto  that;  that  Berkebile  told 
him  to  go  on  with  the  case  and  if  it  came  to  that  he  would 
make  arrangements  in  engaging  other  comisel;  that  then 
Mr.  Rose  said  to  Berkebile,  "K  Leach  [the  district  attor- 
ney] stays  out  of  this  case  and  lets  you  alone,  that  is  all  you 
want,  that  will  satisfy  you?"  that  Berkebile  responded  in 
the  afiSrmative;  whereupon  Mr.  Rose  said  to  him,  '^I  will 
see  Leach."  The  witness  further  testified  that  Mr.  Kose 
said  he  then  went  to  the  district  attorney's  house  and 
"told  him."  At  this  point  the  objection  was  made  to  the 
witness's  proceeding  further  and  to  the  offers  to  prove 
that  Mr.  Rose  said  (1)  that  the  district  attorney  said,  in 
reference  to  BerkebUe's  threat,  that  if  that  charge  was 
made  against  him  he  was  ruined  and  his  aspirations  and 
political  ambitions  were  at  an  end;  (2)  that  he,  Mr.  Rose, 
had  in  his  possession  an  interview  printed  in  a  newspaper 
on  a  certain  date,  and  that,  if  the  district  attorney  had 
appeared  in  the  trial  of  the  first  Berkebile  case,  he  intended 
"to  flash  that  interview  upon  him  and  that  would  make 
him  withdraw  from  the  trial."  Obviously,  there  was  no 
error  in  rejecting  the  second  part  of  the  conversation,  and, 
while  there  is  more  plausibility  in  the  contention  that  the 
first  part  ought  to  have  been  admitted,  we  are  of  opinion 
that  it  was  properly  rejected,  for  the  reasons  suggested  in  our 
discussion  of  the  seventh  and  eighth  assignments.  There- 
fore, the  fourteenth  and  fifteenth  assignments  are  overruled. 
A  more  serious  question  arises  upon  the  rejection  of  the 
ofifer  to  prove  that  in  the  same  conversation  Mr.  Rose 
stated  to  the  witness  that  there  was  no  doubt  that  Berke- 
bile "controlled"  the  district  attorney.  It  is  urged  that 
this  was  a  mere  expression  of  opinion.  But  it  is  to  be  borne 
in  mind  that  the  statement  came  from  one  who  was  attor- 
ney for  Berkebile  and  who  had  communicated  Berkebile's 
threat  to  the  district  attorney,  as  well  as  Berkebile's  prop- 
osition that,  if  the  district  attorney  would  stay  out  of  the 
case  against  him  and  let  him  alone,  he  would  not  pursue 
the  criminal  charge  against  the  district  attorney.  One 
conducting  such  n^otiations  was  in  a  very  diflferent  posi- 
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tion  to  know  the  truth  of  his  statement  than  a  mere 
stranger  would  have  been,  and  a  jury  might  well  find  that 
his  statement  was  not  a  mere  expression  of  opinion,  but 
an  assertion  of  a  fact  within  his  knowledge.  Moreover,  it 
was  a  statement  which,  in  its  essentials,  was  the  very 
charge  made  in  the  alleged  libelous  publication.  Of  course, 
it  had  no  tendency  to  estabhsh  the  truth  of  the  matter 
charged  in  the  publication,  and  was  not  admissible  for 
that  purpose.  But  that  is  not  the  only  defense  which  may 
be  set  up  where  the  publication  relates  to  the  official  con- 
duct of  officers  or  men  in  public  capacity,  or  to  any  matter 
proper  for  public  investigation  or  information.  On  its 
face,  the  publication  in  question  was  of  this  qualifiedly 
privileged  character,  and,  by  the  explicit  provision  of  the 
constitution,  there  could  be  no  conviction  if  it  be  proved 
to  the  satisfaction  of  the  jury  that  it  was  not  maliciously 
or  negligently  made.  Therefore,  whether  constituting  a 
complete  defense  or  not,  legitimate  proof  of  lack  of  actual 
malice  is  a  step  in  the  direction  of  establishing  a  Complete 
defense,  and,  as  such,  is  admissible.  But  it  is  urged  that 
evidence  of  Mr.  Rose's  statement,  and  of  its  communica- 
tion to  the  defendant,  was  not  admissible,  even  upon  the 
question  of  actual  malice,  because  it  was  mere  hearsay. 
This  is  not  a  conclusive  reason  for  the  rejection  of  the 
oflFer.  The  rules  of  evidence  are  not  so  strict  as  invariably 
to  exclude  evidence  of  information  received  from  others. 
It  does  not  necessarily  follow,  because  the  words  in  ques- 
tion are  those  of  a  third  person  not  under  oath,  that,  there- 
fore, they  are  to  be  considered  as  hearsay.  What  may  be 
hearsay  upon  one  issue  may  be  original  evidence  upon 
another.  "Thus,  where  the  question  is,  whether  the  party 
acted  prudently,  wisely,  or  in  good  faith,  the  information 
on  which  he  acted,  whether  true  or  false,  is  original  and 
material  evidence.  This  is  often  illustrated  in  actions  for 
malicious  prosecution:"  1  Greenleaf  on  Ev.  (15th  ed.),  sec. 
101.  "Defendant  (in  an  action  for  malicious  prosecution) 
may  introduce  evidence  designed  to  show  what  informa- 
tion he  had  received  from  reputable  persons  in  whom  he 
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confided  and  on  which  he  acted  to  rebut  proof  of  malice; 
but  evidence  which  has  no  tendency  to  disprove  malice 
should  be  excluded : "  26  Cyc.  of  Law  &  Pro.  98.  Amongst 
the  cases  cited  in  support  of  the  first  branch  of  this 
proposition  are,  Bacon  v.  Towne,  58  Mass.  217;  Pullen 
V.  Glidden,  68  Me.  559;  LeClear  v.  Perkins,  103  Mich. 
131.  Counsel  also  cite  Lamb  v.  Galland,  44  Cal.  609; 
Anderson  v.  Friend,  71  111.  475;  Pa.  Company  v.  Wed- 
dle,  100  Ind.  138,  and  French  v.  Smith,  4  Vt.  363.  In 
Smith  V.  Ege,  52  Pa.  419,  it  was  said:  "Probable  cause  does 
not  depend  on  the  actual  state  of  the  case  in  point  of  fact, 
but  upon  the  honest  and  reasonable  belief  of  the  party 
prosecuting.  It  has  been  variously  defined  as  such  a  sus- 
picion as  would  induce  a  reasonable  man  to  commence  a 
prosecution:  Cabanes  v.  Martin,  5  Dev.  454;  or  a  reason- 
able ground  of  suspicion,  supported  by  circumstances  suffi- 
cient to  warrant  a  cautious  man  in  believing  that  the  party 
is  guilty  of  the  offense:  Munns  v.  Dupont,  3  Wash.  C.  C. 
31 ;  or  as  in  our  own  cases,  a  deceptive  appearance  of  guilt 
arising  from  facts  and  circumstances  misapprehended,  or 
misunderstood,  so  far  as  to  produce  belief:  Seibert  v.  Price, 
5  W.  &  S.  438,  and  Beach  v.  Wheeler,  30  Pa.  69.  The 
substance  of  all  these  definitions  is  a  reasonable  groimd  for 
belief  of  guilt.  It  can  make  no  difference  what  induces  the 
belief,  if  it  be  reasonably  sufficient.  While  mere  floating 
rumors  are  not  an  adequate  foundation  for  it,  plainly  repre- 
sentations of  others  may  be,  and  especially  representations 
made  by  those  who  have  had  opportimities  for  knowledge, 
or  who  have  made  an  investigation/'  An  examination  of 
the  facts  of  that  case,  as  set  forth  in  Judge  Strong's 
opinion,  shows  that  the  defendant  in  the  action  for  ma- 
licious prosecution  acted  upon  the  representations  of 
detectives,  public  officers,  as  to  facts  they  had  ascertained 
from  others,  and  not  on  facts  within  his  own  knowledge. 
It  was  held  that  these  representations  furnished  a  rea- 
sonable ground  for  belief  and,  therefore,  the  court  did 
not  err  in  admitting  proof  of  them.  In  Bacon  v.  Towne, 
58  Mass.  217,  it  was  held,  that  to  rebut  malice  d^endant 
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may  prove  that  a  certain  person  communicated  to  another, 
with  a  request  that  the  latter  would  make  it  known  to 
defendant;  the  fact  that  the  former  saw  plaintiflF  do  the 
criminal  act  of  which  he  was  accused,  and  that  this  infor- 
mation was  communicated  to  defendant  before  the  com- 
plaint against  plaintiff  was  made.  These  were  cases  of 
malicious  prosecution,  but  in  Briggs  v.  Garrett,  111  Pa. 
404,  the  close  analogy  between  such  cases  and  actions  for 
Kbel  was  pointed  out,  and,  therefore,  the  citations  are  none 
the  less  pertinent  in  a  prosecution  for  libel,  as  showing 
that  the  objection  that  information  received  from  others 
is  hearsay,  is  not  necessarily  conclusive  against  the  recep- 
tion of  such  evidence  upon  the  issue  of  actual  malice.  "In 
the  admission  of  testimony  bearing  on  the  questions  of 
malice,  negligence  and  intent,  when  the  absence  of  these 
is  an  essential  element  of  the  defense  on  an  indictment  for 
libel,  a  liberal  latitude  should  be  permitted,  and  nothing 
reasonably  calculated  to  show  a  tenable  ground  of  defense 
should  be  excluded  through  technical  narrowness  in  con- 
struing or  applying  the  rules  of  evidence:"  Com.  v.  Swal- 
low, 8  Pa.  Superior  Ct.  539,  at  page  609.  Without  dis- 
cussing the  question  farther,  we  conclude  that,  in  view  of 
the  source  from  which  the  information  came,  the  evidence 
was  admissible,  not  as  in  itself  establishing  a  complete 
defense,  but  as  an  item  of  evidence  tending  to  repel  the 
inference  of  actual  malice.  The  twelfth  assignment  of 
error  is  sustained. 

The  tenth  and  eleventh  assignments  require  but  brief 
notice.  They  relate  to  the  rejection  of  offers  to  prove  that 
the  women  who  had  been  witnesses  in  the  prosecution  of 
Berkebile  were  in  Johnstown  and  within  the  jurisdiction 
of  the  court  after  the  December  sessions,  1908,  and  the 
March  sessions,  1909.  There  was  no  offer  to  prove,  in 
connecticm  with  this,  that  this  fact  was  known  to  the  dis- 
trict attorney,  and  the  testimony  would  not  be  contradic- 
tory of  anything  that  he  had  testified  to.  We  cannot  see 
that  there  was  any  error  in  rejecting  the  offers.  Therefore, 
the  assignments  are  ovemiled. 
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The  remaming  assignments  of  error  relate  to  portions 
of  the  general  charge  to  the  jury  and  to  answers  to  points 
submitted  by  the  defendant. 

The  learned  judge  said  to  the  jury  (twenty-first  assign- 
ment) : "  A  publication  may  be  privileged,  as  such,  when  it 
has  been  shown  that  it  is  true,  and  if  a  party  publishing  it 
can  satisfy  a  jury  that  it  was  for  the  public  benefit,  then  it 
would  excuse  the  publication."  If  this  were  all  the  instruc- 
tions that  were  given  upon  the  law  of  privileged  communi- 
cations and  the  defense  that  may  be  made  thereon,  it 
would  be  open  to  the  just  criticism  that  it  did  not  go  far 
enough  to  guide  the  jury  in  the  event  of  their  failing  to 
find  the  pubUcation  to  be  true,  and,  perhaps,  also,  to  the 
criticism  that  it  tended  to  create  the  impression  that  proof 
of  the  truth  of  the  publication  was  essential.  But  the 
immediate  context  shows  that  it  was  intended,  not  as  a 
statement  of  the  only  instance,  but  of  one  instance  in 
which  the  law  of  privilege  would  apply  and  excuse.  Thus 
viewed,  the  instruction  did  not  contain  reversible  error, 
and,  therefore,  the  assignment  is  not  sustained. 

After  reading  to  the  jury  sec.  7,  art.  I,  of  the  constitution 
and  saying  to  them  that  it  is  the  right  and  privilege  of  the 
public  to  know  all  of  the  conduct  of  its  officers  and  that, 
when  they  in  any  wise  "neglect  their  duties  or  violate  the 
oath  of  their  office,"  it  becomes  a  matter  for  public  dis- 
cussion, the  learned  judge  said:  "But  you  will  recall  that 
in  this  conduct  of  officers,  they  cannot  be  criticised  for  a 
matter  that  does  not  exist,  and  in  order  to  be  privil^ed, 
it  must  be  made  at  a  proper  time,  on  proper  cause  and  on 
proper  motives."  The  instructions  quoted,  standing  by 
themselves,  would  be  inaccurate  and  misleading,  because 
they  seem  to  imply  that  the  test  is,  whether  the  officer  has 
been  guilty  of  the  dereliction  of  official  duty  which  the 
publication  charges  and  criticises.  This  construction  of 
the  constitutional  provision  would  logically  lead  to  the 
conclusion  that  nothing  but  proof  of  the  truth  of  such 
publication  would  establish  proper  cause,  and  that  to  this 
must  be  added  proof  that  it  was  made  at  a  proper  time 
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and  on  proper  motives.  Such  construction  would  seri- 
ously impair  the  efficacy  of  the  constitutional  defense 
that  the  pubUcatioUi  though  not  true,  was  made  without 
negligence  and  without  malice,  and  it  would  not  be  in 
accord  with  the  law  governing  pubUcations  qualifiedly 
privU^ed.  To  utter  a  defamatory  lie,  that  is,  to  publish 
a  defamatory  falsehood,  with  the  intention  to  deceive, 
about  a  public  officer  or  any  other  person,  is  not  privileged. 
But  publication  of  an  untrue  and  defamatory  statement 
may  be,  depending  on  the  occasion,  the  motive,  and  the 
belief  of  the  party,  and  the  reasonableness  of  the  grounds 
of  his  belief.  The  distinction  was  thus  lucidly  stated  and 
illustrated  by  Justice  Paxson,  in  Briggs  v.  Garrett,  HI  Pa. 
404:  "A  lie  is  never  privileged.  It  always  has  malice 
coiled  up  within  it.  When  a  man  coins  and  utters  a  lie,  or 
when  he  repeats  it  knowing  it  to  be  false,  the  law  implies 
malice  and  he  cannot  shelter  himself  behind  the  doctrine 
of  privileged  conununications.  I  may  illustrate  this  by 
the  familiar  instance  of  an  inquiry  into  the  character  of  a 
servant.  If  I  say  I  believe  him  to  be  a  thief  upon  informa- 
tion derived  from  others,  or  from  facts  and  circumstances 
within  my  own  knowledge, — ^in  other  words,  if  my  state- 
ment is  based  upon  probable  cause,  the  commimication 
is  privileged  and  I  am  not  responsible,  even  though  it 
should  appear  that  I  was  entirely  mistaken.  If,  on  the 
contrary,  I  knowingly  and  falsely  accuse  him  of  dishonesty, 
such  charge  is  not  privileged  and  I  am  liable  in  damages  for 
the  consequences  of  such  statement.'^  The  same  distin- 
guishing principles  are  to  be  observed  in  the  trial  of  a 
criminal  case  for  libel,  where  the  pubUcation  alleged  to  be 
Hbelous  relates  to  the  official  conduct  of  public  officers. 
In  view  of  the  defense  set  up  in  the  present  case,  and  of 
the  evidence  adduced  to  support  it,  it  was  highly  important 
that  the  jury  should  be  given  to  understand  that  the  case 
did  not  depend  solely  on  the  question  whether  the  district 
attorney  had  been  guilty  of  the  dereliction  of  duty  charged 
in  the  publication;  and  we  are  constrained  to  say  that  the 
portion  of  the  charge  last  quoted  did  not  adequately  pre- 
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sent  to  the  jury  the  true  test.  But  unmediately  following 
it,  and  embraced  in  the  same  assignment  of  error,  we  find 
the  instructions  that  it  was  for  the  jury  to  determine 
"Whether  the  defendant  was  actuated  by  malicious  or 
proper  motives  in  the  publication  which  he  has  made, 
because,  if  he  were  not  thus  actuated  by  malicious  or  im- 
proper motives,  it  would  be  your  duty  to  acquit  him." 
We  are  not  clearly  convinced  that  this  concrete  statement 
relating  to  the  particular  paper  was  insufficient  to  pre- 
clude, in  the  minds  of  the  jurors,  any  misconception  that 
the  preceding  abstract  statement  might  have  produced. 
Therefore,  we  do  not  reverse  on  this  assignment;  but,  as 
the  case  must  go  back  for  retrial  on  other  grounds,  we  have 
deemed  it  wise  to  suggest  the  criticism  that  the  first  por- 
tion of  the  instructions  is  open  to. 

In  the  instructions  complained  of  in  the  twenty-third 
assignment,  the  court  gave  the  generally  accepted  defini- 
tions of  the  terms  privileged  commxmication  and  probable 
cause,  and  then  stated  that  it  was  for  the  jury  to  determine 
whether  or  not  the  publication  was  made  under  circmn- 
stances  which  were  sufficiently  strong  to  warrant  any 
cautious  or  prudent  man  in  believing  that  the  facts  he  had 
set  forth  in  the  article  were  true.  This  was  followed  by 
the  instructions  of  which  particular  complaint  is  made: 
''Then  further  (we  quote  from  the  assignment)  you  will 
determine  whether  or  not  his  motives  were  proper.  Did 
the  charge  or  allegation  emanate  from  his  interest  as  a 
citizen  in  the  uplift  to  the  judiciary,  or  in  his  own  personal 
desire  for  elevation  to  the  office,  or  to  satisfy  his  ambi- 
tion and  to  gratify  a  vicious  mind?"  While,  under  all  the 
evidence,  this  was  a  pertinent  inquiry  upon  the  questions 
of  actual  malice  and  negligence,  we  agree  with  counsel  for 
the  defendant  that  malice  is  not  to  be  presumed  as  matter 
of  law,  or  inferred  by  the  jury  from  the  mere  fact  that  the 
person  who  was  charged  in  the  publication  with  official 
misconduct  and  the  person  uttering  the  charge  were  oppos- 
ing candidates  for  a  public  office.  To  hold  that  it  may  be, 
would  be  to  set  up  a  different  standard  of  privil^e  by 
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which  to  judge  the  utterances  of  a  candidate  regarding 
the  fitness  of  his  opposing  candidate,  than  is  applied  to 
the  utterances  of  other  persons  regarding  the  same  subject; 
and  for  this  we  find  no  warrant  in  law.  But  such  interest, 
like  any  other  personal  interest  in  the  result  of  the  contest 
that  the  publication  was  intended  to  affect,  is  a  pertinent 
circumstance  if  there  be  other  evidence  in  the  case  from 
which  a  jury  may  infer  that  it  induced  negligence  or  a  self- 
ish desire  to  injure  his  opponent  and  benefit  himself,  and 
resulted  in  exaggeration  or  undue  embellishment  of  the 
charge  of  misconduct;  as,  for  example,  by  distorting  the 
facts  or  putting  a  false  color  on  innocent  acts.  Therefore, 
we  do  not  sustain  this  assignment.  But,  while  we  are  on 
this  subject,  we  are  constrained  to  remark  emphatically 
that  the  defendant  was  entitled  to  an  unqualified  afl^rma- 
tion  of  his  fifth  point  (thirty-second  assignment),  which 
was  as  follows:  ''The  defendant  has  the  same  right  as  any 
other  citizen  of  the  county  to  publicly  discuss  the  fitness  of 
the  prosecutor  as  a  candidate  for  nomination  to  the  office 
of  president  judge  and  the  fact  that  the  defendant  was  also 
a  candidate  for  such  nomination  does  not  in  any  manner 
or  degree  lessen  this  legal  right.''  This  was  an  unambig- 
uous statement  of  an  undoubted  legal  principle  pertinent 
to  the  case,  which  it  was  highly  important  to  the  defense 
should  be  laid  clearly  before  the  jury.  It  was  not  so 
worded  as  to  be  susceptible  of  being  misinterpreted  by 
them  to  mean  that  the  right  referred  to  in  the  point  ren- 
dered the  defendant  inmiune  from  prosecution  or  convic- 
tion for  his  utterances.  Indeed,  we  can  see  no  occasion 
whatever  for  adding  to  the  ostensible  affirmation  of  the 
point  the  remark,  "but  we  say  to  you  that  if  the  defendant 
in  this  case  through  his  zeal  or  ardor,  or  by  reason  of  the 
fact  that  he  was  a  candidate  overstepped  the  bounds  and 
published  an  article  that  was  not  truthful  and  was  libelous 
in  its  character  the  defendant  may  be  found  guilty  of  the 
crime  of  which  he  is  charged."  These  remarks  were  not 
explanatory  of  the  point,  nor  did  they  relate  to  a  subject 
upon  which  the  court  had  not  adequately  instructed  the 
Vol.  xlix — ^20 


Digitized  by 


Google 


306       COMMONWEALTH  v.  STOREY,  Appellant. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct. 

jury.  They  tended,  rather,  to  draw  the  minds  of  the 
jurors  away  from  the  legal  principle,  clearly  and  concisely 
expressed  in  the  point,  to  another  consideration,  namely, 
the  interest  of  the  defendant  as  a  candidate  as  affecting 
his  motives  and  action.  As  has  been  seen  in  the  discussion 
of  the  twenty-third  assignment,  this  subject  had  been  very 
pointedly  called  to  the  attention  of  the  jury.  The  defend- 
ant was  entitled  to  have  his  right,  notwithstanding  his 
candidacy,  to  publicly  discuss  the  fitness  of  his  opponent 
given  equal  prominence;  but  the  repetition,  in  this  con- 
nection, of  the  idea  which  had  been  so  forcibly  brought  to 
the  attention  of  the  jury  by  the  remarks  quoted  in  the 
twenty-third  assignment,  tended  to  give  the  principle  ex- 
pressed in  the  point  less  prominence.  Answers  to  points 
for  charge  should  be  direct,  clear,  imequivocal  and  re- 
sponsive. Whilst  they  may,  and  in  certain  cases  should, 
contain  such  qualifications,  explanations  or  observations 
as  will  render  the  points  clear  and  bring  them  into  con- 
formity with  the  facts,  the  evidence,  or  the  law  of  the  case, 
yet  care  should  be  taken  that  the  party  presenting  the 
point  be  given  the  full  benefit  of  the  legal  principle  ex- 
pressed in  it,  if  it  is  correctly  and  clearly  stated  and  is 
pertinent:  Sheetram  v.  Trexler  Stave  &  Lxunber  Co.,  13 
Pa.  Superior  Ct.  219.  This  statement  is  supported  by  a 
multitude  of  authorities.  Generally  speaking,  the  addition 
to  the  aflSrmation  of  a  point  of  remarks  not  erroneous  in 
themselves  does  not  constitute  reversible  error;  but  it 
may  be  error  where,  upon  a  view  of  the  entire  charge  and 
the  subject-matter,  the  conclusion  naturally  arises  that 
the  principle,  clearly  and  correctly  stated  in  a  point,  was 
obscured  or  the  force  of  the  point  was  weakened  by  the 
addition  of  remarks  irrelevant  to  it.  While  the  cases  are 
not  numerous,  there  are  well-considered  cases  in  which  the 
addition  of  such  qualifying  remarks,  in  answer  to  points 
which  the  party  was  entitled  to  have  afl5rmed  without 
qualification,  has  been  held  to  constitute  reversible  error. 
Amongst  them  we  refer  to  Citizens'  Pass.  Ry.  Co.  v. 
Ketcham,  122  Pa.  228;  Lmgle  v.  Scranton  Ry.  Co.,  214 
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Pa.  500;  Sheetram  v.  Trexler  Stave  &  Lumber  Co.,  13  Pa. 
Superior  Ct.  219.  See,  also,  Eaufhold  v.  Arnold,  163  Pa. 
269,  and  Lancaster  v.  Kissinger,  11  W.  N.  C.  161.  In  the 
latter  case.  Justice  Paxson  said:  *'It  is  much  better,  when 
a  point  can  be  affirmed,  to  say  so.  When  affirmed  with  a 
qualification  or  in  language  different  from  the  point  itself, 
it  is  very  apt  to  mislead  the  jury.  It  certainly  weakens  the 
force  of  the  point  with  them."  After  full  consideration  of 
the  assignment,  we  conclude  that  it  must  be  sustained 
upon  the  groimd  that  the  qualifying  remarks  tended  to 
weaken  the  force  of  the  point  with  the  jury,  and,  taken 
in  connection  with  the  other  remarks  to  which  we  have 
alluded,  to  give  undue  prominence,  relatively,  to  the  de- 
fendant's interest  as  a  candidate.  If  the  latter  was  to  be 
emphasized  and  given  great  prominence,  it  was  important, 
in  order  that  the  jury  be  not  misled,  that  they  be  as 
plainly  and  as  emphatically  instructed  that,  so  far  as  the 
right  to  discuss  the  fitness  of  his  opposing  candidate  was 
concerned,  he  stood  on  precisely  the  same  plane  as  any 
other  citizen. 

If,  by  his  first  point  (thirtieth  assignment),  the  defend- 
ant had  asked  the  court  to  charge  that  the  alleged  libelous 
paper  related,  on  its  face,  to  the  official  conduct  of  the 
district  attorney,  and,  by  reason  of  his  candidacy  for  nom- 
ination as  a  candidate  for  the  office  of  president  judge,  to 
a  matter  proper  for  public  information,  there  would  have 
been  propriety  in  affirming  it.  Thereby  the  jury  would 
have  been  clearly  and  definitely  informed  that  it  was  of 
the  class  of  publications  to  which  the  constitutional  pro- 
vision heretofore  referred  to  relates.  And  it  was  important 
to  the  defendant  that  this  be  made  plain.  Perhaps  this 
was  all  that  the  draughtsman  of  the  point  intended;  but 
unfortunately  it  was  so  worded  that  it  might  have  con- 
veyed the  impression  to  the  jury  that  it  was  proper  for 
public  information  to  publish  the  article.  This  would  have 
been  going  much  farther  than  the  constitutional  provision 
goes.  It  is  not  the  law,  and  no  one  contends  it  to  be,  that 
it  is  proper  for  public  information  or  investigation  to 
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publish  any  matter,  without  regard  to  its  truth  or  falsity, 
relating  to  the  official  conduct  of  a  public  officer  or  the 
fitness  of  a  candidate  for  public  office.  If  the  matter  al- 
leged be  true,  and  the  privilege  be  not  lost  by  the  manner 
in  which  it  is  set  forth,  no  presumption  of  malice  arises 
from  the  publication  of  it;  and  without  malice  there  can  be 
no  conviction.  If  it  be  untrue,  still  the  publisher  cannot 
be  convicted  if  it  be  shown  to  the  satisfaction  of  the  jury 
that  it  was  made  without  malice  and  without  negligence. 
But  it  is  one  thing  to  charge  the  jury  that  the  article  in 
question  belongs  to  a  class  of  privileged  communications 
to  which  these  principles  apply,  and  another  and  an  en- 
tirely different  thing  to  charge  ''that  the  publication 
thereof  is  proper  for  public  information.^'  The  latter 
form  of  instruction,  in  the  present  case,  would  make  the 
propriety  of  the  defendant's  act  to  depend  on  the  nature 
of  the  publication,  thus  leaving  out  of  view  the  questions 
which  fairly  arose  upon  the  evidence,  as  to  the  truth  of 
the  matter  charged  and  as  to  malice  and  negligence.  As 
the  point  was  susceptible  of  an  interpretation  by  the  jury 
that  would  make  it  erroneous  and  misleading,  it  was  prop- 
erly refused,  and,  therefore,  this  assignment  is  overrule. 

The  question  raised  by  the  thirty-fourth  assignment  is, 
whether,  even  though  the  jury  found  that  the  publication 
was  untrue,  yet,  imless  they  also  believed,  from  all  the 
evidence,  that  the  defendant  had  express  malice  in  making 
it,  he  must  be  acquitted.  We  do  not  so  understand  the 
constitutional  provision.  There  may  be  negligence  with- 
out express  malice.  It  is  absence  of  both,  not  the  absence 
of  either,  that,  under  the  constitution,  constitutes  a  bar  to 
conviction  for  the  publication  of  untrue  and  defamatory 
matter,  even  in  the  exceptional  class  of  cases  mentioned 
in  the  section.    This  assignment  is  overruled. 

The  rule  as  to  probable  cause  was  thus  stated  in  Com.  v. 
Swallow,  8  Pa.  Superior  Ct.  539,  at  page  604:  "Probable 
cause  for  belief  excludes  negligence.  This  probable  cause 
is  judicially  defined  as  'a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficient  to  warrant  a  cau- 
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tious  man  in  believing  that  the  party  is  guilty'  of  the 
conduct  imputed  to  him:  Munns  v.  Dupont,  3  Wash.  C.  C. 
Rep.  31 ;  Winebiddle  v.  Porterfield,  9  Pa.  137;  Chapman  v. 
Calder,  14  Pa.  365;  Smith  v.  Ege,  52  Pa.  419;  Coates  v. 
Wallace,  4  Pa.  Superior  Ct.  253.  And  this  cause  must 
exist  at  the  time  of  making  the  pubUcation.  It  is  obvious 
that  the  probable  cause  that  will  warrant  belief  must  be 
found  in  circmnstances  of  adequate  probative  force,  lying 
within  personal  knowledge,  or  information  derived  from 
sources  of  such  a  character  as  to  lead  a  reasonably  prudent 
man  to  regard  it  as  trustworthy."  The  test  is  not  whether 
the  circumstances  and  information  were  sufficient  to  in- 
duce belief  in  the  defendant,  but  whether  they  were 
sufficient  to  lead  a  reasonably  prudent  man  to  beUeve  the 
party  guilty  of  the  conduct  imputed  to  him.  Judged  by 
this  test,  the  points  the  refusal  of  which  are  the  subjects  of 
the  thirty-first,  thirty-third,  thirty-fifth  and  thirty-sixth 
assignments,  are  faulty,  inasmuch  as  they  seem  to  rest  the 
question  upon  the  defendant's  belief.  This  would  be  an 
unsafe  rule,  particularly  as  applied  to  one  whose  interest 
mi^t  affect  his  judgment.  The  learned  judge  evidently 
had  this  view,  for,  while  he  refused  the  point  quoted  in 
the  thirty-first  assignment,  he  reiterated  it  with  the  in- 
sertion of  the  words,  "upon  information  sufficient  to  war- 
rant a  cautious  or  prudent  man  to  believe  that  such  pub- 
lication was  true."  Another  objection  urged  against  the 
points  is,  that  practically  they  make  proof  that  the  den 
fendant  was  not  negligent  in  forming  his  belief  of  the 
truth  of  the  charges  a  complete  defense  to  the  prosecu- 
tion, without  regard  to  the  question  of  motive  or  malice. 
In  the  contingency  of  the  jury  finding  that  the  defamatory 
part  of  the  publication  was  not  true,  this  would  be  an  in- 
correct statement  of  the  law  they  were  to  apply,  for,  as  we 
have  already  pointed  out,  it  is  the  absence  of  malice  and 
negligence  which  constitutes  a  defense  in  such  a  case.  To 
make  a  communication  privileged,  it  must  be  made  upon 
proper  occasion,  through  proper  motives,  upon  reasonable 
cause,  and  in  the  proper  manner :  Mulderig  v.  Wilkes-Barre 
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Times,  215  Pa.  470;  Neeb  v.  Hope,  111  Pa.  145;  Briggs  v. 
Garrett,  111  Pa.  404;  Conroy  v.  Times,  139  Pa.  334; 
Jackson  v.  Times,  152  Pa.  406.  We  conclude  that  the 
refusal  of  these  points  was  not  erroneous,  and  that  the  an- 
swer to  the  third  point  (thirty-first  assignment)  contained 
no  error  of  which  the  defendant  can  complain. 

A  part  of  the  charge  made  in  the  publication  was,  that 
when  the  Berkebile  cases  were  called  for  trial  the  district 
attorney  refused  to  prosecute  or  to  appear  for  the  common- 
wealth because  the  defendant  in  the  cases  threatened  to 
make  an  exposing  of  him  if  he  did,  and  that  the  defendant 
*'had  complete  control  over  him  to  do  or  not  to  do  what- 
ever he  desired."  This  charge  was  followed  by  the  query: 
^' Is  a  man  like  this  fit  to  be  judge?"  The  fact  was  that  the 
district  attorney  took  no  real  part  in  the  trials,  the  com- 
monwealth's side  of  the  cases  being  conducted  by  the  as- 
sistant district  attorney,  who  was  assisted  by  Mr.  Stephens 
and  by  Mr.  Storey,  the  defendant  in  this  case.  The  trial  of 
the  first  batch  of  cases  resulted  in  acquittals  and  the  impo- 
sition by  the  jury  of  the  costs  on  Mayor  Wilson  and  Chief 
MulhoUen,  who  were  the  prosecutors.  On  the  subsequent 
trial  of  the  second  batch  of  cases  Berkebile  was  found 
guilty,  but  subsequently  a  new  trial  was  granted.  If  the 
charge  had  been  simply  that  the  district  attorney  did  not 
personally  appear  and  prosecute  the  cases,  the  evidence 
would  have  amply  justified  a  finding  that  it  was  substan- 
tially true.  But  it  went  further  than  that  and  asserted  that 
he  was  controlled  by  the  defendant  in  the  cases  and  was  de- 
terred from  doing  his  duty  by  the  latter's  threats.  Thus, 
the  question  of  the  truth  of  the  charge,  as  a  whole,  involved 
the  question,  whether  the  action  of  the  district  attorney 
was  impelled  by  the  unworthy  motives  imputed  to  him,  or 
was  taken  in  the  honest  exercise  of  his  official  judgment. 
Therefore,  we  cannot  agree  with  appellant's  coimsel,  that  it 
was  the  good  faith  of  his  client,  and  not  the  good  faith  of 
the  district  attorney,  that  was  in  issue  in  the  case.  The 
very  nature  of  the  charge,  the  defendant's  insistence,  on 
the  trials  that  it  was  true,  and  the  evidence  brought  the 
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good  faith  of  the  district  attorney  in  issue.  Hence,  it  was 
not  error,  but  quite  appropriate,  for  the  court  to  instruct 
the  jury  as  to  a  district  attorney's  duties  and  as  to  his  dis- 
cretionary authority  to  determine  whether  he  will  person- 
ally conduct  the  trial  of  a  particular  case  or  conduct  it 
through  his  lawfully  appointed  assistant.  It  is  true,  that, 
in  instructing  the  jury  upon  this  matter,  the  learned  judge 
expressed  a  pretty  strong  opinion  as  to  the  good  faith  of  the 
district  attorney's  action  in  these  cases  against  Berkebile, 
but  still  he  left  this  question,  as  well  as  the  question  of  the 
defendant's  good  faith  in  making  the  accusation,  to  the 
jury,  and  we  are  not  convinced  that  he  exceeded  the  limit 
to  which  a  judge  may  go,  in  expressing  an  opinion  upon 
the  evidence,  without  committing  reversible  error.  There- 
fore, the  twenty-fifth,  twenty-seventh  and  twenty-eighth 
assignments  are  overruled. 

But  in  the  course  of  his  discussion  of  this  subject,  the 
learned  judge  said  (twenty-fourth  assignment):  ** There 
are  cases  which  come  into  the  court  where  there  are  cross 
prosecutions  that  place  a  district  attorney  in  a  position  by 
reason  of  information  that  he  has  gleaned  upon  one  side, 
particularly  where  the  cases  are  tried  together,  that  might 
justify  his  withdrawing  from  a  case  and  intrusting  it  to 
other  persons  imder  his  authority  or  direction  to  prosecute 
the  cases.  Was  that  the  condition  that  arose  in  the  matter 
of  the  cases  generally  known  as  the  cases  of  the  common- 
wealth against  Berkebile?"  Possibly  he  meant  by  these 
remarks  merely  to  give  an  illustration,  but  we  are  not 
satisfied  that  a  jury  would  so  understand  them.  To  say 
the  least,  it  was  an  inapt  illustration.  The  remarks  seem 
to  submit  to  the  jury  to  decide  whether  the  condition 
described  arose  in  the  Berkebile  cases,  and  to  suggest, 
impliedly,  that,  if  it  did,  it  would  explain  and  justify 
the  district  attorney's  action.  We  find  no  evidence  that 
would  support  a  finding  that  that  condition  arose.  It  is 
error  to  submit  to  the  jury  to  find  a  fact  as  to  which  no 
evidence  has  been  given.  This  is  not  alwajrs  harmful 
error  and  groimd  for  reversal,  but  it  may  be.    In  view  of 
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the  learned  judge's  strong  expression  of  opinion  upon  the 
good  faith  of  the  district  attorney,  to  which  we  have 
alluded,  not  much  more  would  be  required  to  turn  the 
jury  in  the  commonwealth's  favor  upon  that  question, 
and  these  remarks  may  have  had  that  effect.  Being  unable 
to  conclude  satisfactorily  that  no  possible  prejudice  to 
the  defendant  could  arise  from  them,  we  are  constrained 
to  sustain  this  assignment. 

In  the  instructions  embraced  in  the  twenty-sixth  assign- 
ment, allusion  was  made  to  the  allegation  of  the  pubUca- 
tion,  that  the  costs  of  prosecution  in  the  Berkebile  cases 
were  imposed  on  the  prosecutors  and  that  they  paid  them. 
Allusion  was  also  made  to  the  mayor's  admission,  on  cross- 
examination,  that  he  did  not  pay  them  personally,  and 
this  admission  was  brought  to  the  attention  of  the  jury, 
coupled  with  the  significant  inquiry : ' '  Was  this  declaration 
made  with  the  prop^  motive  and  with  the  intention  to 
furnishing  to  the  voters  of  Cambria  proper  information  in 
regard  to  the  candidate  that  was  seeking  their  franchise?" 
The  material  part  of  the  declaration,  namely,  that  the 
costs  had  be^ot  imposed  on  the  prosecutors,  was  true,  and 
even  that  was  not  defamatory.  Moreover,  there  was  no 
evidence  that  the  costs  had  not  been  paid,  or  that  the 
record  failed  to  show  that  they  were  paid,  or,  if  they  had 
not  been  paid,  that  this  defendant  knew  it.  In  determining 
whether  the  acquittal  of  Berkebile  and  the  imposition  of 
the  costs  on  the  prosecutors  were  attributable,  in  whole 
or  in  part,  to  the  nonactivity  of  the  district  attorney  in 
the  prosecutions,  it  was  wholly  immaterial  whether  the 
prosecutor  had  personally  paid  the  costs  or  not.  That 
trivial  discrepancy  between  the  statement  and  the  proof 
was  insufficient  groimd  upon  which  to  base  a  finding  by 
the  jury  that  the  statement  was  made  from  improper 
motives.  We  cannot  agree  with  the  learned  trial  judge 
that  so  great  significance  could  be  attached  to  it. 

The  instructions  embraced  in  the  twenty-ninth  assign- 
ment relate  to  the  allegation  of  the  article,  that  an  effort 
was  being  made  by  the  district  attorney  and  his  friends  to 
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levy  a  tribute  of  $1,000  from  a  brewery,  to  be  used  in  his 
campaign  for  the  office  of  judge,  and  that  favors  were  to 
be  granted  after  the  first  of  January.  After  reading  this  to 
the  jury,  the  court  called  attention  to  the  prosecutor's 
testimcmy  in  denial  of  the  charge,  so  far  as  he  was  con- 
cerned, and  then  said:  ''This  then  would  establish  malice 
on  the  part  of  the  defendant  in  the  publication  of  the 
article,  or  that  portion  of  it,  unless  you  find  that  there  was 
justification  by  the  defendant.  Wherein  does  that  justi- 
fication appear  by  the  evidence  in  the  case?"  After  thus 
imqualifiedly  imputing  to  the  testimony  of  the  prosecutor 
absolute  verity  and  casting  on  the  defendant  tlie  burden 
of  showing  ''justification"  for  the  charge,  the  court  pro- 
ceeded :  "You  will  recall  the  testimony  of  Mr.  Storey  when 
upon  the  witness  stand  and  asked  in  reference  to  this,  he 
stated  that  he  went  to  Barker  and  that  he  told  him  a  man 
named  Barney  Rice  had  called  on  him  and  he  said  he  was 
the  agent  of  the  Du  Bois  brewer;  that  he  didn't  go  over 
the  matter  with  Mr.  Leach  in  relation  to  the  Barker  propo- 
sition. Is  there  anything  in  his  statement,  or  any  portion 
of  his  testimony,  that  tends  to  show  a  justification  for  that 
allegation  in  the  article  published?"  Obviously,  the  por- 
tion, and  the  only  portion,  of  the  defendant's  testimony 
that  the  court  brought  to  the  attention  of  the  jury  fur- 
nished no  justification  or  even  excuse  for  the  publication. 
But  this  was  not  the  purport  of  the  whole,  or  of  the  signif- 
icant part,  of  his  testimony,  relative  to  the  negotiations 
betwe^i  the  political  friends  of  the  prosecutor  and  a 
brewer  outside  the  county  for  money  to  be  contributed 
by  the  latter  for  use  in  the  prosecutor's  campaign  for  the 
office  of  president  judge.  Hence,  if  the  accusation  of  the 
publication  had  been  confined  to  their  action,  the  manner 
in  which  the  court  alluded  to  the  defendant's  testimony 
would  have  be^i  misleading,  because  of  its  tendency  to 
convey  to  the  jury  the  impression  that  the  other  parts  of 
the  testimony  were  deemed  by  the  court  immaterial.  It 
is  to  be  observed,  however,  that  the  accusation  of  the 
article  was  that  the  prosecutor  himself,  as  well  as  his  po- 
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litical  friends,  was  party  to  the  negotiation,  while  the  in- 
formation which  the  defendant  testified  he  received  and 
acted  upon  did  not  so  clearly  and  directly  connect  him 
with  the  negotiations.  Upon  comparison  of  one  with  the 
other  it  is  not  clear  that  the  submission  of  the  question 
to  the  jury  without  more  detailed  recital  and  analysis  of 
the  defendant's  testimony  constituted  prejudicial  error. 
Nor  was  there  impropriety  in  treating  the  subject  by  it- 
self, or  in  stating  to  the  jury  that,  if  the  charge  of  libel  as  to 
this  part  of  the  publication  was  sustained,  the  defendant 
could  be  convicted,  even  though  the  charge  of  libel  as  to 
the  other  parts  of  the  publication  was  not  sustained.  This 
assignment  is  overruled. 

The  last  assignment  is  to  the  court's  refusal  of  the  de- 
fendant's point  for  binding  direction.  We  need  not  discuss 
this  at  length;  enough  has  been  said  to  show  that  the  case 
was  for  the  jury. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 


Spang's  Estate. 

PTflb— Trtwte  and  trustees — Vested  and  contingent  interests — Dia- 
position  of  income — Vesting  of  income. 

Where  a  testatrix  directs  that  certain  of  her  real  estate  is  to  be  held 
in  trust  by  the  executors  "they  to  collect  the  rents,  etc.,  and  after  pay- 
ing taxes  and  insurance  and  necessary  repairs,  divide  the  net  proceeds 
annually  among  all  my  children,  share  and  share  alike,  to  wit:''  naming 
the  children  specifically,  and  further  directs  that  no  distribution  of 
principal  in  the  manner  directed  by  the  will  shall  take  place  imtil  the 
death  of  her  last  surviving  daughter,  the  income  is  vested  in  the  chil- 
dren, and  if  one  of  them  dies  after  the  death  of  the  testatrix  and  before 
the  death  of  the  last  surviving  daughter,  such  child's  share  of  the  in- 
come will  go  to  his  or  her  legal  representatives.  In  such  a  case  it  is 
immaterial  that  the  testatrix  made  no  provision  for  the  transmi^ion 
of  the  share  of  inconie  of  a  child  who  might  die  before  the  final  dis* 
tribution  of  her  estate. 


Digitized  by 


Google 


SPANG'S  ESTATE.  315 

314,  (1912).]     Statement  of  Facts— Opinion  of  the  Court. 

Argued  Nov.  14,  1911.  Appeal,  No.  33,  Oct.  T.,  1911, 
by  Cordelia  D.  Spang,  Executrix  of  Robert  W.  Spang, 
deceased,  from  decree  of  0.  C.  Berks  Co.,  dismissing 
exceptions  to  adjudication  in  Estate  of  Anna  M.  Spang, 
deceased.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head,  Beaver  and  Porter,  JJ.   Reversed. 

Exceptions  to  adjudication.    Before  Bland,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  facts. 

Errors  assigned  were  in  dismissing  exceptions  to  ad- 
judication. 

David  F.  Mauger^  of  Rothermel  &  Mauger^  for  appellant, 
cited:  McClure's  App.,  72  Pa.  414;  Little's  App.,  117  Pa. 
14;  Hitter's  Est.,  190  Pa.  102;  Raudenbach's  App.,  87  Pa. 
51. 

H.  F.  Kantner,  for  appellees,  cited:  Woelpper's  App.,  126 
Pa.  562;  Long  v.  Labor,  8  Pa.  229;  Schaffer  v.  Kettell,  9 
Mass.  528;  Towne  v.  Weston,  132  Mass.  513;  Hallowell  v. 
Phipps,  2  Whart.  (Pa.)  376;  Hunt's  Estate,  133  Pa.  260; 
Steinmetz's  Est.,  194  Pa.  611;  Provenchere's  App.,  67  Pa, 
463. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
The  controversy  in  this  case  arises  over  the  distribution 
of  the  income  of  a  trust  created  by  the  testatrix  in  her  last 
will  and  testament  as  follows:  ''The  two  remaining  store 
buildings  immediately  below  the  above  described  premises 
Nos.  623  and  625  respectively,  together  with  the  three 
brick  houses  in  the  rear  of  the  above  fronting  on  Court 
street,  with  their  several  appurtenances,  are  to  be  held  in 
trust  by  my  hereinafter  named  executors,  they  to  collect 
the  rents,  &c.,  and  after  paying  taxes  and  insurance  and 
necessary  repairs,  divide  the  net  proceeds  annually  among 
all  my  children,  share  and  share  alike,  to  wit:  Lizzie, 
intermarried  with  Henry  D.  Van  Horn,  Mary  M.,  Henry 
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W.,  Robert  W.,  Emma,  intermarried  with  Cassius  Holton, 
Daniel,  Sallie,  and  Isaac  Y/' 

Robert  W.  Spang,  a  son  of  the  testatrix,  died,  testate, 
January  2,  1910;  his  wife,  mentioned  in  the  YnUL,  prede- 
ceased him ;  after  her  death,  he  remarried,  and  at  his  death 
left  to  smrive  him  a  widow  and  a  son;  and  by  his  last  will 
he  appointed  Cordelia  D.  Spang,  his  widow,  executrix. 

The  learned  judge  of  the  orphans'  court  first  distributed 
to  said  executrix  an  equal  one-sixth  of  the  income  from 
said  trust  estate  which  accrued  from  January  2,  1910,  to 
July  1,  1910.  This  on  the  theory  that  Robert  W.  Spang 
and  each  of  the  other  children  took  a  vested  interest  in 
the  net  annual  income  of  the  trust  estate,  not  only  for  life, 
but  during  the  whole  period  of  the  trust;  which  imder 
another  portion  of  the  will  is  to  continue  until  the  death  of 
the  last  surviving  daughter  of  the  testatrix.  If  Robert  W, 
Spang  took  a  vested  interest  in  the  net  annual  income  of 
the  trust  estate,  for  the  whole  period  of  the  trust,  the  dis- 
tribution to  his  personal  representative  was  correct  and 
this  is  conceded  on  all  hands.  To  this  distribution,  how- 
ever, exceptions  were  filed,  to  wit:  (1)  "The  court  erred 
in  distributing  to  CordeUa  D.  Spang,  executrix  of  Robert 
W.  Spang,  deceased,  the  sum  of  $157.00."  (2)  "The 
court  erred  in  not  distributing  the  balance  due  the  estate 
equally  between  Isaac  Y.  Spang,  committee  of  Emma  A, 
Holton,  lunatic,  Elizabeth  Van  Horn,  SalUe  Spang,  and 
Isaac  W.  Spang."  The  persons  named  in  this  second  ex- 
ception were,  according  to  the  findings  of  fact  by  the 
learned  judge  below,  entitled  to  the  money  being  dis- 
tributed, if  Robert  W,  Spang's  interest  therein  was  con- 
tingent. The  learned  judge  sustained  the  exceptions  and 
refused  to  distribute  to  the  legal  representative  of  Robert 
W.  Spang  the  sum  claimed  as  vested  in  him,  by  his  exec- 
utrix. 

From  the  learned  judge's  opinion  in  support  of  his 
decree  we  quote  the  following:  "As  to  the  rents  received 
by  the  trustees,  the  testatrix  directed  that  they  should  be 
divided  annually  among  all  her  children.    She  seems  to 
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have  treated  them  as  a  class,  for  she  made  no  provision 
for  the  transmission  of  a  share  of  a  child  who  might  die 
before  the  final  distribution  of  her  estate,  at  the  death  of 
the  last  surviving  daughter,  to  the  issue  of  such  deceased 
child  or  to  his  or  her  personal  representative."  We  do 
not  regard  this  a  correct  statement  of  what  the  testatrix 
provided  in  regard  to  the  income  of  the  trust  estate.  It  will 
be  noticed  from  the  portion  of  the  will  above  quoted  that 
the  executors  are  to  collect  the  rents,  etc.,  and  after  pajdng 
taxes,  insurance  and  necessary  repairs,  divide  the  net 
proceeds  annually  among  all  my  children,  share  and 
share  alike;  to  wit,  then  naming  all  of  them,  including 
Robert  W.  In  our  opinion,  this  falls  far  short  of  indicat- 
ing that  the  testatrix  treated  her  children  as  a  class.  On 
the  contrary,  she  specifically  directed  that  each  child 
should  have  his  or  her  share  of  the  net  income  from  the 
trust  estate.   It  was  to  be  paid  to  them  per  capita. 

In  our  opinion,  the  interest  of  Robert  W.  Spang,  in  the 
income  of  the  trust  estate,  was  vested  and  at  his  death  it 
passed  to  his  legal  representative  till  the  death  of  the 
last  surviving  daughter  of  the  testatrix.  A  careful  exam- 
ination of  the  will  does  not  indicate  to  us  that  the  income  of 
the  trust  estate  was  contingent. 

We  think  the  question  here  raised  does  not  materially 
differ  from  Little's  App.,  81  Pa.  190.  In  that  case  the 
court  below  took  the  view  that  the  income  in  question  was 
contingent  and  refused  to  distribute  it  to  the  personal 
representative  of  Mrs.  Little  who  was  then  deceased. 
But  in  an  interesting  opinion  by  Mr.  Justice  Paxson  it 
was  held  that  the  income  was  vested  at  the  death  of  the 
testator  and  that  the  court  below  erred  in  awarding  the 
income  to  the  next  of  kin  of  the  deceased,  and  held  as 
follows:  *'We  are  of  the  opinion  that  the  gift  of  the  in- 
come was  a  vested  interest  during  the  lifetime  of  the  tes- 
tator's daughter  Elizabeth,  or  so  long  as  she  shall  remain 
unmarried,  and  that  upon  the  death  of  Mrs.  Little  it  passed 
to  her  legal  representative  for  the  period  above  stated." 

In  McClure's  App.,  72  Pa.  414,  the  question  of  vested 
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and  contmgent  interests  is  discussed  at  length  by  Mr.  Jus- 
tice Williams,  speaking  for  the  Supreme  Court,  where 
it  is  said:  "As  a  general  rule,  a  legacy  is  to  be  deemed 
vested  or  contingent  just  as  the  time  shall  appear  to  be 
annexed  to  the  gift  or  the  payment  of  it.  If  futurity  is 
annexed  to  the  substance  of  the  gift,  vesting  is  suspended; 
but  if  it  appears  to  relate  to  the  time  of  payment  only, 
the  legacy  vests  instantly.  The  point  which  determines 
the  vesting  is  not  whether  time  is  annexed  to  the  gift, 
but  whether  it  is  annexed  to  the  substance  of  the  gift  as 
a  condition  precedent.  Where  there  is  an  antecedent  ab- 
solute gift,  independent  of  the  direction  and  time  of  pay- 
ment, the  l^acy  is  vested;  but  when  there  is  no  substan- 
tive gift,  and  it  is  only  implied  from  the  direction  to  pay, 
the  legacy  is  contingent,  imless  from  particular  circum- 
stances or  the  whole  face  of  the  will  a  contrary  inten^ 
tion  is  to  be  collected."  In  our  opinion,  the  language 
of  the  will  creating  the  trust  in  the  present  case  amoimts 
to  an  absolute  gift  of  the  net  income  thereof  among  all 
of  the  children  of  the  testatrix,  and  the  time  of  payment 
to  wit,  annually,  is  something  added  to  the  gift.  The 
direction  in  the  wiH  is  positive  and  free  of  doubt  that 
the  net  income  from  the  trust  estate  is  given  to  all  the 
testatrix's  children,  naming  them,  and  the  payment 
thereof  is  to  be  made  annually.  In  the  same  opinion  by 
Mr.  Justice  Williabis  we  find  the  following:  "Thus  it 
is  said  in  Letchworth's  App.,  30  Pa.  175,  that  the  law 
always  inclines  to  treat  the  whole  interest  in  property 
as  vested  rather  than  contingent,  and,  therefore,  in  case 
of  doubt  it  declares  the  interest  vested.'*  We  further 
quote  from  the  same  opinion:  "The  mode  or  form  of  the 
bequest  seems  to  be  regarded  by  Vice  Chancellor  Wigram 
as  immaterial,  the  gift  of  a  l^acy  under  the  form  of  a 
direction  to  pay  at  a  f utiu^  time  or  upon  a  f utiu^  event, 
is,  in  his  opinion,  not  less  favorable  to  vesting  than  a 
simple  and  direct  bequest  of  a  legacy  at  a  like  future 
time  upon  a  like  event.  The  question  is  one  of  substance 
and  not  of  form.'' 
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CTonstruing  the  will  of  Anna  Mary  Spang  from  its  four 
comers  we  conclude  that  the  trust  was  created  for  the 
very  purpose  of  vesting  in  each  of  her  children  an  equal 
share  of  the  income  of  the  trust  estate  during  the  full  term 
of  the  trust.  In  the  opinion  of  the  learned  court  below 
importance  seems  to  be  attached  to  the  fact  that  the  tes- 
tatrix made  no  provision  for  the  transmission  of  the  share 
of  a  child  who  might  die  before  the  final  distribution  of 
her  estate,  at  the  death  of  the  last  surviving  daughter,  to 
the  issue  of  such  deceased  child  or  to  his  or  her  personal 
representative.  We  do  not  see  that  this  is  important 
because  it  is  to  be  presumed  that  the  testatrix  knew  that 
such  vested  interest  would  go,  at  the  death  of  one  of  her 
children,  to  his  or  her  l^al  representatives.  Therefore, 
if  she  was  creating  a  vested  interest  it  was  wholly  mmeces- 
sary  to  provide  in  such  a  case  that  it  should  go  to  the 
legaf  representative;  but  if  she  had  meant  what  is  now 
contended  for  so  ably  by  appellee's  counsel  how  easy  it 
would  have  been  to  say  so  in  a  few  simple  words.  The  fact 
that  she  did  not  so  provide  is  a  strong  argument  in  favor 
of  the  appellants'  contention  that  the  gift  was  vested. 
Little's  App.,  81  Pa.  190,  appears  to  rule  this  question. 

In  Little's  App.,  117  Pa.  14,  we  find  the  question  of 
vested  and  contingent  interests  ably  discussed  by  Mr. 
Justice  Green.  In  King  v.  King,  1  W.  &  S.  205,  Gib- 
son, C.  J.,  said:  "Where  the  enjoyment  of  an  entire  fund 
is  given  in  fractional  parts,  at  successive  periods  which 
must  eventually  arrive,  the  distinction  betwixt  time  an« 
nexed  to  payment  and  time  annexed  to  the  gift,  becomes 
unimportant.  In  such  a  case,  it  is  well  settled  that  all 
the  interests  vest  together."  In  the  case  of  Patterson  v. 
Hawthorn,  12  S.  &  R.  112,  it  was  held  that  a  bequest  in 
the  following  words:  "At  the  decease  of  my  wife,  I  do 
allow  the  price  of  my  land  shall  be  equally  divided  among 
my  two  sons,  A  and  B,  and  my  daughters,  C,  D,  E  and 
F,  or  their  heirs,  in  six  equal  parts,"  gave  vested  legacies 
to  the  first  takers  and  one  of  them  having  died  before 
her  mother  her  share  was  given  to  her  husband  as  her 
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administrator.  In  Mull's  Exrs.  v.  Mull's  Admrs.,  81  Pa. 
393,  a  testator  gave  the  yearly  interest  of  a  sum  to  his 
wife  for  life  and  after  her  death  directed  that  "the  prin- 
cipal shall  be  equally  divided  among  all  my  children,  or 
their  legal  heirs,  if  any  of  my  children  should  die  before 
such  mentioned  period  doth  arrive; "  held,  the  legacies  were 
vested. 

It  may  be  contended  that  the  use  of  the  term  "heirs" 
in  the  above  quotations  controls  the  question  of  the 
vesting  of  the  legacies,  but  Mr.  Justice  Green  furtha* 
along  in  the  opinion  in  Little's  App.,  117  Pa.  14,  explic- 
itly says  that:  "The  direction  to  pay  to  Dr.  McComb 
diuing  his  lifetime  and  to  his  heirs  after  his  death  is  the 
appropriate  form  of  expression  for  transferring  and  de- 
Uvering  the  gift,  and  we  do  not  think  it  has  any  signifi- 
cance as  affecting  the  legal  character  of  the  gift."  But 
this  question  is  expressly  decided  in  Little's  App.,  81  Pa. 
190,  where  Mr.  Justice  Paxson  says:  "In  this  state  the 
use  of  the  words  heirs,  executors,  administrators  or  assigns, 
is  not  necessary  to  pass  an  absolute  interest  in  a  legacy 
by  will.  Had  the  gift  of  this  income  been  to  Mrs.  Little 
and  to  her  executors,  administrators  and  assigns,  it  would 
have  been  no  stronger  than  it  is  with  the  omission  of 
those  words  in  the  absence  of  any  bequest  over."  The 
latter  case  is  cited  and  recognized  in  Lemon  v.  Graham, 
131  Pa.  447-453,  also  cited  and  recognized  in  Ritter's 
Est.,  190  Pa.  102-105.  A  nxunber  of  authorities  on  the 
question  of  vested  gifts  will  be  found  in  Long's  Est.,  39 
Pa.  Superior  Ct.  323,  and  that  decision  was  affirmed  by 
the  Supreme  Court  m  228  Pa.  594. 

The  assignments  of  error  are  sustained  and  the  decree 
of  the  orphans'  court  is  reversed  and  the  record  remitted 
for  distribution  on  the  theory  that  Robert  W.  Spang  toojk 
a  vested  interest  in  the  income  of  the  trust  estate  imder  the 
will  of  his  mother. 
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Commonwealth  ex  rel.,  Appellant,  v.  Moore. 

Public  officers — CompensaHon — County  commisaionerB — Traveling  ex^ 
pen»e9—Meal8—Ad8  of  May  7,  1889,  P.  L.  109,  May  IS,  1889,  P.  L. 
200,  and  April  U,  1906,  P.  L.  167. 

1.  Under  the  Acts  of  May  7,  1889,  P.  L.  109,  May  13, 1889,  P.  L. 
200,  and  April  14,  1906,  P.  L.  167,  county  commissioners  cannot  in- 
clude meals  as  "traveling  expenses  necessarily  incurred  in  the  discharge 
of  their  official  duties."  Ilie  statutes  limit  them  to  transportation 
expenses,  and  nothing  more. 

SiahUes — Repeal — Implied  repeal. 

2.  An  implied  repeal  of  a  statute  is  a  question  of  intention,  and  the 
presumption  against  the  intention  to  repeal  is  strengthened  by  the 
fact  that  both  acts  were  under  consideration  by  the  legislature  at  the 
8ametime. 

Argued  Nov.  21,  1911.  Appeal,  No.  11,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  Bradford  Co.,  Dec.  T., 
1910,  No.  43,  refusing  mandamus  in  case  of  Common- 
wealth ex  rel.  L.  H.  Marsh  v.  Frank  N.  Moore.  Before 
Rice,  P.  J.,  Hendebson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Petition  for  mandamus.    Before  Fanning,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  refusing  mandamus. 

Rodney  A.  Mercur,  for  appellant,  cited:  Devlin's  App., 
38  Pa.  C.  C.  Rep.  73. 

W.  P.  Wilson,  for  appellee,  cited:  Albright  v.  Bedford 
County,  106  Pa.  582;  Mansel  v.  Nicely,  175  Pa.  367;  Mc- 
Eean  Coimty  v.  Young,  11  Pa.  Superior  Ct.  481;  Union 
County  V.  Benner,  19  Pa.  Dist.  Rep.  336;  Brown  v.  Win- 
gert,  38  Pa.  C.  C.  Rep.  481. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
This  is  an  application  by  the  relator  for  a  mandamus  to 
Vol.  xux— 21 


Digitized  by 


Google 


322       COMMONWEALTH,  Appellant,  v.  MOORE. 

Opinion  of  the  Court.  [49  Pa.  Superior  Gt. 

the  county  treasurer  commanding  him  to  pay  an  order 
issued  by  the  coimty  commissioners  to  the  relator  for  a 
sum  of  money  alleged  to  be  due  and  owing  to  him  by  the 
county.  The  learned  court  below  refused  the  mandamus, 
without  prejudice  to  the  rights  of  the  relator  to  collect 
the  balance  of  his  bill,  because  a  portion  of  the  money, 
for  which  the  order  was  issued,  was  paid  out  for  meals 
purchased  by  the  relator,  while  coimty  conunissioner  en- 
gaged in  the  discharge  of  his  official  duties.  From  this 
decision  of  the  court  the  relator  appealed. 

It  is  conceded  that  the  learned  court  below  found  the 
facts  correctly  and  in  our  opinion  the  court  reached  a  cor- 
rect conclusion  of  law  upon  these  facts.  The  questions 
raised  by  the  appellant  arise  imder  the  following  Acts  of 
assembly  to  wit:  May  7,  1889,  P.  L.  109;  May  13, 1889, 
P.  L.  200;  and  April  14  1905,  P.  L.  167.  The  first  cited 
act  provides:  ''That  the  county  conmiissioners  of  the 
several  counties  of  this  conmionwealth,  hereafter  elected 
or  appointed,  shall  be  allowed  and  paid  out  of  the  coimty 
funds,  the  sum  of  $3.50  each,  for  each  and  every  day  ac- 
tually and  necessarily  employed  in  the  discharge  of  the 
duties  of  their  office.  .  .  .  Provided,  That  the  pay  al- 
lowed by  this  Act  shall  be  in  lieu  of  all  other  compensation 
and  charges  for  the  individual  services  and  expenses  of  said 
conmiissioners." 

Six  days  thereafter  the  second  cited  act  became  a  law 
and  it  reads:  "That  from  and  after  the  passage  of  this 
Act,  directors  of  the  poor  and  coimty  commissioners  of 
this  commonwealth  shall  be  allowed  their  traveling  ex- 
penses necessarily  incurred  in  the  discharge  of  their  of- 
ficial duties,  and  the  same  shall  be  paid  on  warrants  drawn 
in  their  favor  on  the  coimty  treasurer  out  of  the  county 
funds.'*  In  Mansel  et  al.  v.  Nicely,  175  Pa.  367,  the  Su- 
preme Coiui;,  speaking  through  Mr.  Justice  Fell,  said  in 
relation  to  these  acts:  "It  will  be  observed  that  the  first 
act  allows  nothing  for  individual  services  and  expenses, 
and  the  second  act  allows  traveling  expenses  incurred  in 
the  discharge  of  official  duties.    For  the  purposes  of  con- 
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struction,  as  these  acts  relate  to  kindred  subjects  and 
were  passed  within  a  week  of  each  other,  the  entire  scope 
of  the  legislation  should  be  considered.  The  second  act 
does  not  repeal  any  part  of  the  first,  but  supplies  some- 
thing for  which  it  had  not  provided.  The  first  took  away 
the  right  of  allowance  for  all  individual  expenses;  the 
second  conferred  the  right  to  traveling  expenses.  It  sup- 
plied an  omission  in  the  first  act.  An  implied  repeal  is  a 
question  of  intention,  and  the  presumption  against  the 
intention  to  repeal  is  strengthened  by  the  fact  that  both 
acts  were  under  consideration  by  the  legislature  at  the 
same  time.'' 

The  next  act  upon  this  subject  is  the  above  cited  one 
of  April  14,  1905,  and  its  manifest  purpose  was  to  fix  the 
salaries  of  coimty  commissioners  in  accordance  with  the 
population  of  the  several  coxmties.  It  is  conceded  that 
the  salary  of  a  coimty  commissioner,  in  the  coimty  of 
Bradford,  under  that  act,  is  $1,200  per  annum.  That 
act  contains  the  following:  ''The  salaries  herein  fixed 
shall  be  in  full,  and  in  Ueu  of  all  other  compensation,  for 
the  services  of  county  commissioners,  except  traveling 
expenses  necessarily  incurred  in  the  discharge  of  their 
official  duties,"  etc. 

We  are  unable  to  discover  in  this  act  anything  war- 
ranting an  inference  that  the  legislature  intended  to  change 
the  law,  as  it  previously  existed  in  regard  to  the  traveling 
expenses  of  county  conmiissioners.  The  language  seems 
to  us  to  be  practically  identical,  in  its  meaning,  with  the 
language  above  quoted  from  the  act  of  May  13,  1889. 
Now  upon  the  question  of  whether  this  language  provides 
for  anything  more  than  traveling,  that  is,  transportation 
expenses  of  conmiissioners,  it  is  important  to  consider 
that  it  had  been  judicially  determined  about  fifteen  years 
prior  to  the  passage  of  the  act  of  April  14,  1905,  that  the 
expenses  referred  to  were  limited  to  transportation  ex- 
penses and  did  not  include  meals,  hotel  bills  and  personal 
expenses  of  a  coimty  conmiissioner.  It  is  certainly  fair  to 
presume  that  the  legislature  had  knowledge,  in  1905,  of 
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this  judicial  construction  and  if  it  had  been  the  legislative 
intent  to  allow  other  expenses,  by  the  provisions  of  the  act 
of  1905,  it  is  inconceivable  that  practically  the  same  lan- 
guage was  used  that  was  found  in  the  act  of  1889.  If  it 
had  been  the  intention  to  allow  expenses  in  addition  to 
transportation  it  would  have  been  perfectly  easy  to  have 
said  so  in  a  few  words.  We  therefore  conclude  that  the 
act  of  1905  was  not  intended  to  work  any  change  in  the 
law  as  to  the  expenses  which  a  county  commissioner  could 
recover  from  his  coxmty. 

The  contention  of  the  appellant  is  that  since  the  passage 
of  the  Act  of  April  14,  1905,  P.  L.  167,  a  county  conunis- 
sioner  is  entitled,  in  addition  to  traveling  expenses  neces- 
sarily incurred  in  the  discharge  of  his  official  duties,  to  his 
hotel  bills  and  necessary  incidental  personal  expenses  while 
in  the  discharge  of  such  duties.  We  cannot  agree  with 
this  contention,  and  if  this  question  is  to  be  allowed  to 
rest  on  decided  cases,  and  thus  give  effect  to  the  doctrine 
of  stare  decisis,  this  point  must  be  considered  settled. 

In  Mansel  et  al.  v.  Nicely,  175  Pa.  367,  decided  m  1896, 
the  construction  of  the  acts  of  May  7, 1889,  and  May  13, 
1889,  were  before  the  Supreme  Court.  That  case  was 
tried  before  the  late  Judge  Mayer,  of  the  twenty-fifth 
judicial  district.  In  it  Judge  Mater  expressly  held  as 
follows:  '*Now,  so  far  as  these  traveling  expenses  are 
concerned,  Mr.  Nicely  cannot  charge  for  more  than  he  paid 
for  the  cost  of  transportation.  That  is  all  he  is  entitled  to 
charge,  the  actual  amount  of  traveling  expenses.  It  would 
not  cover  his  meals  at  the  hotels.  That  is  intended  to  be 
covered  by  the  $3.50  a  day,  because  he  charged  $3.50  a 
day  in  addition  to  the  traveling  expenses.''  That  case  was 
reversed  by  the  Supreme  Court  on  other  grounds  and  it 
has  been  contended  that  the  Supreme  Court  did  not  affirm 
Judge  Mayer's  decision  on  that  point.  It  is  true,  techni- 
caL\  ^^eaking,  but  in  our  opinion  it  is  fairly  to  be  inferred 
from  the  language  of  the  opinion  that  the  Supreme  Court 
did  agree  with  Judge  Mayer  on  the  point  in  question.  We 
quote  from  the  opinion:  '^ Whenever  the  official  duties  of 
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the  commissioner  call  him  from  his  home  or  his  office  to 
different  parts  of  the  coimty,  or  it  may  be  of  the  state,  his 
traveling  expenses  are  incurred  in  the  performance  of  an 
official  duty,  and  he  is  entitled  to  an  allowance  for  them 
under  the  act  of  May  13.  Such  an  expense,  we  think,  is 
the  only  one  within  the  meaning  of  the  act.  The  purpose 
of  the  legislation  to  exclude  all  individual  expenses  and  to 
allow  only  the  traveling  expenses  incurred  in  the  discharge 
of  an  official  duty  seems  to  be  clear."  In  1899  the  same 
question  was  before  our  own  court  in  McKean  County 
V.  Young,  Commissioner,  11  Pa.  Superior  Ct.  481.  That 
case  was  tried  in  the  common  pleas  of  MeKean  county 
and  it  was  there  held,  in  effect,  that  traveling  expenses 
meant  transportation  only,  and  that  it  did  not  include 
hotel  bills  and  personal  expenses  of  the  commissioner 
while  he  was  engaged  in  the  discharge  of  his  official  duties. 
The  Superior  Court  affirmed  the  judgment  of  the  court 
below  and  we  quote  a  single  paragraph  from  the  opinion 
of  our  late  Brother  Smtth  which  for  conciseness  and  clear- 
ness could  be  hardly  improved.  "The  hotel  bills,  though 
incurred  in  the  transaction  of  county  business,  cannot  be 
r^arded  as  part  of  the  traveling  expenses  for  which  the 
statute  provides.  A  charge  for  board,  while  transacting 
county  business  at  the  county  seat,  is  not  a  'traveling  ex- 
pense' within  the  meaning  of  the  act,  and  a  charge  for 
board  while  transacting  business  elsewhere  stands  on  no 
different  footing.  We  regard  the  statute  as  providing  only 
for  the  cost  of  transportation;  the  cost  of  subsistence, 
wherever  incurred,  is  provided  for  by  salary  or  a  per  diem 
compensation.  The  scale  of  living  is  peculiarly  a  personal 
matter,  and  varies  so  largely,  with  the  tastes  and  habits 
of  individuals,  that  a  satisfactory  standard  cannot  well  be 
established.  The  law  therefore  leaves  each  to  fix  it  at  his 
own  discretion  and  at  his  own  expense." 

The  learned  coimsel  for  appellant  relies  with  mtv -));ap- 
parent  confidence  upon  a  common  pleas  decision  made 
rince  the  passage  of  the  act  of  April  14,  1905.  We  have 
examined  that  opinion,  which  is  printed  in  the  paper-book. 
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and  have  considered  it,  together  with  the  argument  of 
the  counsel,  and  all  we  care  to  say  in  regard  to  it  is  that  it 
is  in  direct  conflict  with  the  other  adjudicated  cases  and 
especially  with  our  own  case  of  McKean  Coxmty  v.  Young, 
Commissioner,  11  Pa.  Superior  Ct.  481,  and  we  discover 
nothing  in  that  opinion  or  the  argument  of  the  counsel 
which  convinces  us  that  we  ought  to  overrule,  modify 
or  reverse  our  own  case. 

We  are  all  of  the  opinion  that  the  court  below  reached  a 
correct  conclusion,  and  the  assignment  of  error  is  dis- 
missed, and  the  decree  is  aflSrmed  at  the  cost  of  the  re- 
lator, L.  H.  Marsh. 


Sipps,  Appellant,  v.  Pusey. 

Appeals — Assignments  of  error — Direction  of  verdict — Refusal  of 
judgment  n.  o.  v, — Exceptions. 

1.  An  assignment  of  error  that  ''the  learned  judge  erred  in  directing 
a  verdict  for  the  defendant,"  violates  Rule  XV,  and  will  not  be  con- 
sidered. 

2.  When  part  of  the  charge  of  the  judge  is  assigned  for  error  the 
part  assigned  must  be  quoted  in  its  exact  words. 

3.  An  assignment  of  error  to  the  refusal  to  enter  judgment  n.  o.  v.  is 
worthless  if  no  exception  was  taken  to  such  refusal. 

Landlord  and  tenant — Eviction — Cutting  off  water  supply, 

4.  The  fact  that  a  water  company  cut  off  the  water  supply  from 
demised  premises  for  two  hours  imtil  the  landlord  made  a  contract 
for  the  water  supply,  does  not  constitute  an  eviction,  and  this  is  es- 
pecially so  where  there  is  no  provision  in  the  lease  that  the  landlord 
should  supply  the  water. 

5.  Where  a  tenant  has  held  and  used  the  premises  during  all  the 
time  while  rent  in  controversy  was  accruing  he  cannot  allege  as  a  de- 
fense for  the  payment  of  the  rent  that  the  relation  of  landlord  and  ten- 
ant had  terminated  by  reason  of  a  judgment  entered  on  the  lease  for 
prior  rent  in  arrears  and  for  the  possession  of  the  premises. 

6.  A  provision  in  a  lease  that  "no  such  determination  of  the  lease 
nor  taking"  nor  recovering  possession  of  the  premises  shall  deprive  the 
lessor  of  any  action  against  the  lessee  for  the  rent  or  for  damages," 
applies  not  only  to  actions  at  law,  but  also  to  a  landlord's  warrant. 
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Argued  Nov.  21, 1911.  Appeal,  No.  108,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Delaware  Co.,  March 
Tenn,  1910,  No.  363,  on  verdict  for  defendant  in  case  of 
George  L.  Sipps  v.  Fred  Taylor  Pusey.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Replevin  for  goods  seized  for  rent.     Before  John- 
son, P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Errors  assigned  were  in  the  following  form: 

1.  The  learned  judge  erred  in  directing  a  verdict  for  the 
defendant. 

2.  The  learned  coiut  erred  in  dismissing  defendant's 
motion  for  judgment  non  obstante  veredicto  and  in  not 
entering  judgment  for  the  plaintiff. 

Francis  0.  OaUagher,  with  him  J.  Rohrman  Robinson,  for 
appellant. 

W.  Roger  Fronfield,  for  appellee. 

Opinion  BY  Morrison,  J.,  March  1,  1912: 
The  appellant  has  not  taken  the  trouble  to  print  the 
pleadings  in  this  case,  but  we  gather  from  the  paper-book 
that  the  plaintiff  was  a  tenant  of  the  defendant  imder  a 
written  lease,  reserving  rent,  payable  monthly,  and  that 
the  landlord,  alleging  that  there  was  due  him  $400  of  rent, 
issued  a  landlord's  warrant  and  caused  the  plaintiff's 
goods  to  be  seized  as  he  was  in  the  act  of  leaving  the  prem- 
mises.  Plaintiff  then  issued  a  writ  of  replevin  to  recover 
possession  of  the  goods  seized.  We  assume  that  an  issue 
was  made  up  in  which  the  tenant,  George  L.  Sipps,  was 
made  plaintiff  and  the  landlord,  defendant. 

The  first  assignment  of  error,  is  "The  learned  judge 
erred  in  directing  a  verdict  for  the  defendant."  This 
assignment  is  so  palpably  in  violation  of  the  rules  of  this 
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court  that  it  furnishes  no  ground  for  reversing  the  judg- 
ment. It  is  a  bare  legal  conclusion  and  violates  rule 
fifteen  which  is  as  follows:  ''When  the  error  assigned  is 
to  the  charge  of  the  ooxxri^  or  to  answers  to  points,  the  part 
of  the  charge  or  the  points  and  answers  referred  to  must 
be  quoted  ipsissimis  verbis  in  the  specification,  and  the 
parts  of  the  charge  assigned  as  error  shall  be  enclosed  in 
brackets  in  the  printed  charge,  with  the  number  of  the 
assignment  noted."  This  is  a  copy  of  the  Supreme  Court 
rule  on  the  same  subject. 

In  Cessna's  Est.,  192  Pa.  14,  it  was  held  by  the  Supreme 
Court  as  stated  in  the  syllabus:  "Assignments  of  error  are 
an  essential  part  of  the  pleadings,  and  as  such  they  should 
be  so  complete  in  thennselves  as  to  show  the  judgment  or 
decree  of  the  Supreme  Comi;,  without  reference  to  any 
other  part  of  the  record,  which  is  remitted  to  the  court 
below  after  the  disposal  of  the  appeal." 

When  part  of  the  charge  of  the  judge  is  assigned  for  er- 
ror the  part  assigned  must  be  quoted  in  its  exact  words: 
Walton  V.  Hinnau,  146  Pa.  396.  We  are  compelled  to 
hold  that  the  first  assignment  furnishes  no  ground  for 
reversing  the  judgment. 

The  second  assignment  is  as  follows :  '^  The  learned  court 
erred  in  dismissing  defendant's  motion  for  judgment  non 
obstante  veredicto  and  in  not  entering  judgment  for  the 
plaintiff."  This  assignment  is  worthless  because  no  ex- 
ception was  taken  to  the  court's  refusal  to  enter  such 
judgment:  International  Savings  &  Trust  Co.  v.  Prints, 
37  Pa.  Superior  Ct.  134;  McGinnis  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.,  38  Pa.  Superior  Ct.  390;  Rothacker  v. 
Phila.,  42  Pa,  Superior  Ct.  408. 

In  addition  to  this  the  assignment  charges  error  in  dis- 
missing defendant's  motion  for  judgment  non  obstante 
veredicto.  It  nowhere  appears  in  the  record  that  defend- 
ant made  any  such  motion,  and  why  should  he  when  the 
verdict  was  taken  and  entered  in  his  favor?  There  are  no 
other  assignments  of  error,  and  we  could  not  reverse  this 
case  on  the  above  assignments  if  we  were  satisfied  that 
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the  court  had  erred.  Before  reaching  this  conclusion  we 
carefully  examined  the  evidence,  arguments  of  counsel 
and  the  charge  of  the  cotui^  and  we  do  not  think  the  record 
discloses  reversible  error. 

The  plaintiff  rented  the  premises  in  question  under  a 
written  lease  and  he  sets  up  two  groimds  of  defense  to  the 
payment  of  rent  for  a  period  of  time  for  which  it  is  con- 
ceded he  had  the  uninterrupted  use  and  possession  of  the 
leased  premises.  The  amoimt  of  the  rent  due  and  impaid 
was  agreed  to  between  the  counsel  of  the  respective  parties, 
at  the  trial,  and  the  value  of  the  property  distrained  was 
fixed  by  plaintiff's  own  testimony.  Of  course  plaintiff's 
counsel  contended  that  their  client  was  not  legally  liable 
for  the  rent. 

The  first  groimd  of  defense  was  an  alleged  eviction,  but 
it  appears  from  the  imdisputed  evidence  that  plaintiff  was 
not  in  fact  evicted  or  interfered  with  in  the  use  of  the 
premises.  His  complaint  is  founded  on  the  fact  that  the 
water  company  shut  off  the  supply  of  water  from  the 
premises  for  about  two  hours  until  plaintiff  made  a  con- 
tract for  the  water  and  paid  for  it  in  accordance  therewith. 
The  written  lease  imder  which  he  held  contained  no  pro- 
vision that  the  landlord  should  fmnish  water.  Plaintiff 
averred  that  there  was  an  oral  agreement  in  regard  to  the 
water,  but  we  do  not  think  the  evidence  suflficient  to  re- 
quire the  court  to  submit  that  question  to  the  jury.  The 
claim  of  an  eviction  is  trifling.  The  plaintiff  relies  on 
McSoriey  v.  Allen,  36  Pa.  Superior  Ct.  271,  and  other 
cases  along  the  same  lines.  But  the  facts  do  not  bring  his 
case  within  the  rule  found  in  the  cases  cited. 

His  other  groimd  of  defense  is  that  the  relation  of  land- 
lord and  tenant  had  terminated  by  reason  of  a  judgment 
entered  on  the  lease  for  prior  rent  in  arrear  and  for  the 
possession  of  the  premises.  He  admits,  however,  that 
he  held  and  used  the  premises  during  all  of  the  time  while 
the  rent  in  controversy  accrued.  And  it  was  rent  which 
accrued  subsequent  to  that  which  was  included  in  the 
judgment.   The  lease  provided :   ' '  No  such  determination 
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of  this  lease  nor  taking  or  recovering  possession  of  the 
premises,  shall  deprive  the  lessor  of  any  action  against 
the  lessee  for  the  rent  or  for  damages/'  The  plaintiiff's 
counsel  contend  that  this  provision  is  limited  to  actions  at 
law,  but  we  think  it  ought  also  to  be  construed  to  apply 
to  proceedings  on  a  landlord's  warrant  for  the  collection 
of  rent.  This  language  is  contained  in  the  tenant  lease 
and  it  would  be  highly  technical,  as  well  as  unreasonable, 
to  hold  that  the  landlord  and  tenant  only  had  in  view,  in 
its  use,  actions  at  law. 

We  discover  no  merit  to  the  plaintiff's  objections  to  the 
payment  of  the  rent,  and  believing  that  the  court  below 
reached  a  correct  conclusion,  we  do  not  hesitate  to  enforce 
the  rules  and  hold  that  the  assignments  of  error  are  so 
fatally  defective  that  they  cannot  be  considered. 

There  is  no  general  exception  to  the  charge.  There  is, 
however,  an  exception  to  the  action  of  the  court  in  direct- 
ing the  verdict.  The  only  force  in  this  exception  is  to  the 
legal  right  of  the  coiut  to  direct  a  verdict  because  its 
amount  was  agreed  upon,  if  recoverable  by  law,  and  the 
value  of  the  property  was  fixed  by  the  plaintiff's  own  testi- 
mony. In  our  opinion,  the  court  committed  no  legal 
error  in  giving  a  binding  instruction  to  the  jury  on  the 
conceded  facts.  And  we  would  so  hold  if  the  assignments 
of  error  properly  raised  this  question. 

The  plaintiff  presented  five  written  points  for  instruc- 
tions to  the  jury  and  they  were  all  refused  by  the  court, 
and  the  plaintiff  excepted,  but  he  has  failed  to  assign  error 
to  the  answers  to  these  points,  or  to  any  of  them,  and 
therefore  they  cannot  be  considered. 

The  assignments  of  error  are  dismissed  and  the  judg- 
ment is  affirmed. 
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Phcenixville,  Appellant^  v.  Eyrich. 

Boroughs  —  Hawkers  —  Peddler s  —  License  —  Ordinance  —  Sale  on 
street — Butchers. 

1.  A  borough  ordinance  which  prohibits  any  person  without  a  license 
"to  sell  or  offer  for  sale  at  retail  upon  the  streets  of  the  borough,  or 
from  house  to  house,  any  goods,  wares  or  merchandise  of  any  kind,  or 
of  any  meat,  fish,  groceries,  provisions  or  foods  of  any  kind,  except 
milk,"  is  a  valid  exercise  of  the  municipal  power. 

2.  In  a  proceeding  to  collect  the  penalty  for  the  violation  of  such 
an  ordinance,  the  case  is  for  the  jury,  where  it  appears  that  the  defend- 
ant, a  butcher,  not  only  sold  meat  from  his  shop,  but  also  sent  his 
wagon  from  house  to  house  with  200  or  300  pounds  of  meat  cut  up 
into  half  poimd  parcels  every  day;  that  the  persons  to  whom  the 
parcels  were  delivered  had  asked  him  for  credit;  that  such  persons 
selected  such  quantity  and  kind  of  meat  out  of  the  wagon,  and  that 
then  and  only  then  was  a  charge  made  by  the  defendant  in  his  book. 
Such  a  case  is  for  the  jury  inasmuch  as  it  depends  upon  the  oral 
testimony  of  a  large  number  of  persons;  and  this  is  so  idthough  such 
testimony  is  uncontradicted. 

Argued  Nov.  22, 1911.  Appeal,  No.  116,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  April  T., 
1907,  No.  20,  on  verdict  for  defendant  in  case  of  Phcenix- 
ville Borough  V.  Calvin  R.  Eyrich.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Beaver  and  Porter,  JJ. 
Reversed. 

Appeal  from  judgment  of  a  burgess.  Before  Hemp- 
hill, P.  J. 

The  facts  appear  by  Phcenixville  Borough  v.  Ejrrich,  42 
Pa.  Superior  Ct.  241,  and  by  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  various  portions  of  the  charge  and 
(5)  answer  to  plaintiff's  first  point,  quoted  in  the  opinion 
of  the  Superior  Court. 
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Gibbons  Gray  ComweUy  with  him  Samud  A.  Whitaker, 
for  appellant. 

T.  Walter  GiJkysoUy  with  him  H.  H.  GUJcyson,  for  appellee. 

Opinion  by  Mobkison,  J.,  March  1,  1912: 
This  is  a  second  trial  and  judgment  in  this  case  which 
was  here  on  appeal  by  plaintiff  (42  Pa.  Superior  Ct.  241). 
In  that  appeal  this  court,  speaking  through  our  Brother 
Head,  held  the  ordinance  valid  and  said:  ''We  do  not 
think  the  court  could  properly  declare,  as  a  pure  question 
of  law,  whether  the  transactions  amounted  to  sales  on  the 
streets  or  whether  they  were  but,  as  the  defendant  con- 
tended, deliveries  on  the  street  from  house  to  house  of 
meat  previously  ordered  from  the  shop.  We  believe  that 
question  was  a  mixed  one  of  law  and  fact  which  could 
only  be  determined  by  the  jury  after  proper  instructions 
by  the  court."  We  do  not  discover  any  material  and  sub- 
stantial difference  between  the  facts  disclosed  by  the 
evidence  in  the  first  and  second  trials,  and,  therefore,  the 
appeal  in  42  Pa.  Superior  Ct.  241,  furnishes,  in  our  opinion, 
ample  instruction  for  a  proper  trial  of  the  case,  and  it 
woidd  seem  that  the  learned  trial  judge  misunderstood 
our  opinion  in  the  former  trial  or  else  he  would  not  have 
withdrawn  the  case  from  the  jury  except,  as  he  expressed 
it,  as  to  ''cash  sales  on  the  street.'' 

The  plaintiff's  first  point  (fifth  assignment)  seems  to  us 
to  have  fairly  stated  the  questions  at  issue  and  that  point 
ought  to  have  been  afiSrmed  and  the  general  charge  should 
have  been  in  harmony  therewith.  Said  point  and  answer 
are  as  follows:  "If  the  jury  find  that  defendant  each  day 
cut  up  a  quantity  of  meat,  being  beef,  pork,  et  cetera, 
amounting  to  two  hundred  pounds,  or  three  himdred 
pounds  in  his  store,  into  one-half  pound  pieces,  or  there- 
abouts, loaded  it  into  a  wagon  which  drove  around 
amongst  a  large  number  of  persons  who  had  asked  him 
for  credit,  and  that  these  persons  selected  such  quantity 
and  kind  of  meat  as  they  desired  out  of  the  bulk  in  the 
wagon  (no  piece  or  pieces  being  designated  in  any  way  for 
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any  particular  person),  and  that  then  and  only  then  was 
the  charge  made  by  the  defendant  in  his  book,  such  a 
course  of  business  constitutes  selling  on  the  street,  and  the 
ordinance  in  question  is  violated."  Answer  of  the  court: 
''That  point  is  refused,  as  I  have  already  charged  you 
fully  on  that  branch  of  the  case." 

In  our  opinion,  the  other  assignments  of  error  must  also 
be  sustained,  because  the  trial  judge  was  wrong  in  imder- 
taking  to  decide  as  a  matter  of  law  that  the  transactions 
described  in  the  first  point  did  not  violate  the  ordinance. 
But  there  is  another  reason  why  the  present  judgment 
must  be  reversed.  The  plaintiff's  case,  and  also  that  of 
the  defendant,  depended  largely  upon  oral  testimony  and 
it  is  too  well  settled  to  require  a  citation  of  authorities 
that  such  testimony  must  be  submitted  to  the  jury.  This 
is  so  even  where  the  oral  testimony  is  undisputed,  because 
a  jury  may  not  believe  a  witness's  testimony  even  though 
it  be  uncontradicted.  The  trial  judge  could  not  assimie 
the  truth  of  the  alleged  facts  put  in  evidence  as  to  the 
manner  of  the  conduct  of  the  defendant's  business  in  re- 
gard to  the  sales  of  200  or  300  pounds  of  meat  per  day 
from  a  wagon  at  the  residences  of  many  different  persons. 
Just  as  we  said  before  the  testimony  raised  a  mixed  ques- 
tion of  law  and  fact  which  could  only  be  determined  by 
the  jury  after  proper  instructions  by  the  court. 

The  third  assignment  complains  of  the  court  for  saying 
to  the  jury,  "that  unless  they  find  cash  sales  on  the  street 
to  be  so  frequent  as  to  be  the  regular  business,  they  should 
find  for  the  defendant.  This  is  technically  erroneous,  but 
we  do  not  apprehend  that  the  trial  judge  meant  to  limit 
such  sales  to  those  that  were  for  cash  at  the  time  of  the 
sale.  It  must  be  true  that  if  the  defendant  sent  his  man 
and  team  about  the  streets  of  the  borough  and  sold  meat 
to  whoever  desired  to  purchase  it  for  cash  and  on  credit, 
that  the  credit  sales  would  be  as  obnoxious  to  the  or- 
dinance as  the  cash  ones. 

The  assignments  of  error  are  sustained,  and  the  judg- 
ment is  reversed  with  a  venire  facias  de  novo. 
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Green  v.  Simpson^  Appellant. 

Wm — Conversion — Life  estate — Power  of  sale. 

1.  A  will  which  merely  invests  the  executors  with  power  to  sell 
real  estate  and  reinvest  the  proceeds  thereof,  in  case  a  satisfactory 
sale  of  the  property  can  be  made,  does  not  convert  such  real  estate 
into  personalty,  untU  the  sale  has  actually  been  made. 

2.  A  devise,  imder  such  a  will,  to  a  son  of  "the  use,  occupancy,  rents, 
issues  and  profits  of  all  the  estate,  real  and  personal  during  his  natural 
life,"  gives  to  the  devisee  the  right  to  the  possession  of  the  real  estate, 
until  such  time  as  the  executors  see  fit  to  exercise  their  discretion  to 
sell,  and  he  can  maintain  ejectment  to  enforce  that  right. 

Adverse  poseeesum — Strip  of  land — Sidewalk — Evidence — Title. 

3.  The  mere  fact  that  a  person  lays  a  stone  pavement  on  a  strip  of 
land,  plants  shade  trees  thereon,  and  uses  the  strip  as  a  sidewalk  for 
over  twenty-one  years  does  not  give  him  title  to  the  land  by  adverse 
possession,  if  it  appears  that  he  used  the  sidewalk  in  question  in  com- 
mon with  all  other  people  in  the  community  for  the  purpose  of  reaching 
a  railroad  station.  All  that  he  has  acquired  by  the  twenty-one  years' 
lease,  is  an  easement  of  a  right  of  way,  and  m  the  enjoyment  of  this 
easement  he  is  entitled  to  protection. 

4.  The  possession  which  tolls  the  right  of  entry  must  not  only  be 
notorious,  but  adverse,  hostile  aiid  exclusive  as  against  the  owner. 
The  occupant  must  claim  against  all  persons,  and  m  subservienpy  to 
none.  In  other  words,  he  must  claim  and  act  as  if  the  land  belonged  to 
him. 

Argued  Oct.  27,  1911.  Appeal,  No.  203,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Huntingdon  Co., 
Feb.  T.,  1911,  No.  4,  on  verdict  for  plaintiff  in  case  of 
Edward  H.  Green  v.  G.  W.  Simpson.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    AflBrmed. 

Ejectment  for  a  strip  of  land  in  the  borough  of  Mill- 
creek.    Before  Woods,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of  de- 
fendant. Subsequently  the  court  entered  judgment  for 
plaintiff  non  obstante  veredicto. 
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Error  assigned  was  in  entering  judgment  for  plaintiff 
non  obstante  veredicto. 

Thamaa  F.  Bailey^  with  him  John  T.  Wilson^  for  appel- 
lant, cited  as  to  appellant's  title  to  the  fee  by  limitation: 
Llewellyn  v.  Buechley,  198  Pa.  642;  Olewine  v.  Messmore, 
128  Pa.  470;  Boyer  v.  Lengel,  224  Pa.  357;  Lehigh  Valley 
C!oal  Co.  V.  Beaver  Lmnber  Co.,  203  Pa.  544;  McCombHS 
V.  Rowan,  59  Pa.  414. 

Cited  as  to  plaintiff's  right  of  possession  as  against  the 
defendant's  easement:  Allison  v.  Wilson,  13  S.  &  R.  330; 
Irwin  V.  Patchen,  164  Pa.  51 ;  Ranch's  Est.,  21  Pa.  Superior 
Ct.  60;  Sevems's  Est.,  211  Pa.  65;  Fahnestock  v.  Fahne- 
stock,  152  Pa.  56. 

James  8.  Woods,  with  him  J.  R.  Simpson  and  W.  B. 
Simpson,  for  appellee,  cited  as  to  adverse  possession :  Dep- 
pen  V.  Bogar,  7  Pa.  Superior  Ct.  434;  Groft  v.  Weak- 
land,  34  Pa.  304;  Hillside  Coal  &  Iron  Co.  v.  Zeigler,  218 
Pa.  319;  Shroder  v.  Breneman,  21  Pa.  225;  Long  v.  Mast, 
11  Pa.  189;  Brolaskey  v.  McClain,  61  Pa.  146;  McArthur 
V.  Kitchen,  77  Pa.  62;  Pierce  v.  Barney,  209  Pa.  132; 
Hads  V.  Tieman,  213  Pa.  44;  Waid  v.  Cemetery  Assn.,  18 
Pa,  Dist.  Rep.  989;  Citizens'  Electric  Co.  v.  Davis,  44  Pa. 
Superior  Ct.  138;  Com.  v.  Bierly,  37  Pa.  Superior  Ct.  496; 
Wickham  v.  Sutton,  33  Pa.  Superior  Ct.  368;  Tustm  v. 
Sammons,  23  Pa.  Superior  Ct.  175;  Weisfidd  v.  Beale,  44 
Pa.  Superior  Ct.  391. 

Cited  as  to  plaintiff's  title:  Irwin  v.  Patchen,  164  Pa.  51. 

Opinion  by  Porteb,  J.,  March  1, 1912: 

The  plaintiff  brought  an  action  of  ejectment  against 
defendant  for  a  lot  of  ground  in  the  borough  of  Mill  Creek, 
Huntingdon  county,  fronting  fifty  feet  on  the  public  road 
leading  from  Huntingdon  to  Moimt  Union,  and  extending 
back  in  a  southerly  direction  to  the  line  of  the  Pennsyl- 
vania Railroad  Company,  and  bounded  on  the  west  by 
land  of  the  defendant  and  on  the  east  by  an  open  way 
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leading  from  said  public  road  to  the  lands  of  the  Pennsyl- 
vania Railroad  Company.  The  defendant  filed  a  dis- 
claimer of  the  ownership  and  possession  of  all  of  the  lot  in 
question  except  a  narrow  strip  along  the  west  side  thereof, 
upon  which  he  had  for  years  maintained  a  stone  walk, 
extending  from  the  Huntingdon  and  Mount  Union  public 
road  to  the  line  of  the  Pennsylvania  Railroad.  The  de- 
fendant, in  his  history  of  the  case,  thus  states  his  view  of 
the  question  of  fact  as  developed  by  the  presentation  of 
the  evidence  at  the  trial:  **At  the  trial  of  the  case  it  ap- 
pearing that  his  paper  title  to  the  groimd  in  dispute  was 
not  clear  the  appellant  (defendant)  rested  his  case  upon 
his  title  by  adverse  possession,  and  the  question  was  tiien 
narrowed  to  the  single  one  of  which  one  of  these  parties 
had  the  right  at  the  time  this  suit  was  brought  to  the 
strip  of  groimd  covered  by  the  walk,  up  to  the  shade  trees." 
The  jury  found  that  the  plaintiff  had  maintained  this 
sidewalk  for  more  than  twenty-one  years  prior  to  the  com- 
mencement of  the  action.  The  court  below  was  of  opinion 
that  the  defendant  had  failed  to  produce  any  evidence  of 
such  an  adverse,  hostile  and  exclusive  possession  of  this 
strip  of  ground  as  is  necessary,  under  the  statute,  to  give 
title  in  fee  simple  to  the  land;  that  the  evidence  as  to  the 
maintenance  of  the  sidewalk  indicated  nothing  more  than 
the  assertion  of  a  right  to  an  easement,  and  if  the  walk 
had  been  maintained  for  twenty-one  years,  the  right  thus 
acquired  by  the  defendant,  would  be  merely  a  right  of  way 
over  the  strip  of  groimd,  appiutenant  to  his  adjoining 
property.  The  plaintiflf  obtained  a  judgment  for  the  strip 
of  land  in  dispute,  ''subject  to  the  right  of  the  defendant 
to  exercise  his  prescriptive  right  thereon  to  maint»ain  a 
sidewalk  as  he  has  heretofore  done."  The  defendant 
appeals  from  this  judgment. 

The  evidence  at  the  trial  clearly  demonstrated  that 
the  record  title  to  the  strip  of  land  in  question  was  in  the 
plaintiff,  and  that  the  only  right  therein  possessed  by  the 
defendant  was  such  as  he  held  by  virtue  of  adverse  pos- 
session.   The  defendant  presents  on  this  appeal  two  con*- 
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tentions,  the  first  of  which  is  that,  even  if  the  defendant 
had  no  right  in  the  land,  the  evidence  disclosed  that  the 
plaintiff  was  not  entitled  to  the  possession  thereof.  This 
contention  is  based  on  the  provisions  of  the  will  of  Eliza  H. 
Green,  under  which  the  plaintiff  claimed.  The  assertion 
of  the  defendant  is  that  the  said  will  devised  to  the  plain- 
tiff only  the  rents,  issues  and  profits  of  the  land,  and  that 
the  other  provisions  of  the  will  worked  a  conversion  of  the 
land  into  personalty.  The  will  devised  to  the  plaintiff ' '  the 
use,  occupancy,  rents,  issues  and  profits  of  all  my  estate, 
real  and  personal  or  mixed  during  his  natural  life."  The 
provision  which  defendant  asserts  worked  a  conversion  of 
the  land  was  in  these  words:  ''It  is  my  will  and  I  direct 
my  executors  that  if  a  satisfactory  sale  of  my  property,  in 
whole  or  in  part,  can  be  made,  that  they  have  and  are 
hereby  given  the  power  to  make  such  sale  or  sales  and  make 
conveyances  of  the  same  in  fee  simple  and  reinvest  the 
proceeds  thereof."  It  is  well  settled  that,  in  order  to  work 
a  conversion,  there  must  be  either:  "  1.  A  positive  direc- 
tion to  sell;  or,  2.  An  absolute  necessity  to  sell  in  order  to 
^Lecute  the  will;  or,  3.  Such  a  blending  of  real  and  per- 
sonal estate  by  the  testator  in  his  will,  as  to  clearly  show 
that  he  intended  to  create  a  fund  out  of  both  real  and  per- 
sonal estate,  and  to  bequeath  said  fund  as  money : "  Hunt's 
and  Lehman's  Appeals,  105  Pa.  128.  The  provision  em- 
powering the  executors  of  Eliza  H.  Green  to  sell  was  not 
absolute.  It  merely  invested  the  executors  with  power  to 
sell  and  reinvest  the  proceeds,  in  case  a  satisfactory  sale 
of  the  property  could  be  made,  a  contingency  which 
might  not  occur.  The  executors  were  not  required  to  sell, 
even  if  an  advantageous  opportunity  presented  itself. 
This  provision  of  the  will  merely  invested  the  executors 
with  a  power  which  they  might  or  might  not  exercise,  ac- 
cording to  their  discretion.  There  was  no  absolute  neces- 
sity to  sell  in  order  to  execute  the  will,  nor  was  there  such  a 
blending  of  the  real  and  personal  estate  by  the  testator  in 
her  will,  as  to  indicate  that  she  intended  to  create  a  fund 
out  of  both  personal  and  real  esjbate,  and  to  bequeath  said 
Vol.  xux—22 
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fund  as  money.  The  contingency  mentioned  in  the  will 
never  transpired,  the  executors  never  exercised  their  dis- 
cretion to  sell  this  piece  of  land,  and  hence  there  was  no 
conversion  under  the  will:  Irwin  et  al.  v.  Patchen  et  al., 
164  Pa.  61.  The  devise  to  the  plaintiff  of  "the  use,  occu- 
pancy, rents,  issues  and  profits  of  all  the  estate,  real  and 
personal  during  his  natural  life,"  gave  to  him  the  right  to 
possession  of  the  real  estate,  until  such  time  as  the  ^(ecu- 
tors  saw  fit  to  exercise  their  discretion  to  sell,  and  he  could 
nudntain  ejectment  to  enforce  that  right. 

The  second  contention  of  the  appellant  is  that  the  evi- 
dence as  to  his  possession  was  such  as  to  sustain  a  finding 
that  he  had  acquired  title,  under  the  statute,  by  adverse 
user,  to  the  fee  in  the  strip  of  ground.  The  entire  lot  of 
land  for  which  the  action  was  brought  had  long  been  un- 
inclosed  and  all  persons  who  desired  so  to  do  passed  over 
it  at  will.  It  had  formerly  been  part  of  a  furnace  property 
and  had  been  used  as  a  private  way  giving  access  to  the 
furnace,  and  the  furnace  having  been  abandoned  and  the 
use  of  the  ground  for  that  purpose  discontinued,  the  lot 
remained  uninclosed.  The  station  of  the  Pennsylvania 
Railroad  being  near,  many  persons  availed  themsdves  of 
this  lot  as  a  means  of  access  to  the  station  from  the  turn- 
pike. This  was  the  condition  of  affairs  when,  in  1881,  the 
defendant  became  the  owner  of  the  lot  of  laud  bounding 
this  strip  on  the  westward,  and  since  that  time  he  has 
used  the  lot  which  he  then  acquired  as  a  residence.  The 
line  between  the  lot  in  question  and  the  lot  upon  which  the 
residence  of  the  defendant  is  situated  has  been  during 
nearly  all  the  period,  since  1881  marked  by  either  a  fence 
or  a  hedge,  and  the  defendant  used  the  lot  to  the  west  of 
that  line  so  marked  for  a  residence,  as  his  own  private 
property.  The  defendant  asserts  that  he  has  used  the 
strip  of  groimd  now  in  question  since  1881,  but  all  the  evi- 
dence indicates,  and  indicates  only,  that  he  used  it  for  a 
limited  and  well-defined  purpose.  The  defendant  himself 
testified  as  to  the  character  of  the  use  which  he  had  made 
of  the  land  in  question.    The  Pennsylvania  Railroad  had, 
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for  the  purpose  of  obtaining  material,  made  an  excavation 
at  that  end  of  the  strip  of  ground  next  the  railroad,  and 
when,  in  1881,  a  store  building  was  about  to  be  erected  on 
the  opposite  side  of  the  turnpike  and  during  the  excava- 
tion for  the  cellar  the  man  who  was  hauling  the  material 
out  "did  not  know  what  to  do  with  it  and  my  brother 
came  along  and  suggested  I  might  arrange  with  him  to 
haul  the  dirt  over  and  put  it  along  this  embankment  and 
level  up  the  embankment  and  give  me  a  chance  for  a 
walk."  This  is  the  defendant's  own  statement  as  to  what 
was  the  first  thing  done  by  him  on  the  property  and  the 
purpose  which  his  act  indicated.  He  later  improved  this 
walk  by  laying  upon  it  a  stone  sidewalk  and  ornamented 
it  by  planting  trees  at  its  outer  limit,  on  its  east  side. 
This  walk  extended  through  from  the  turnpike  to  the  line 
of  the  Pennsylvania  Railroad  and  on  its  west  side  was  the 
fence  or  hedge  which  marked  the  line  of  the  defendant's 
private  property,  used  by  him  as  a  residence.  The  stone 
walk  was  similar  in  character  to  that  which  he  maintained 
upon  the  pubUc  turnpike  road  in  front  of  his  house;  he 
used  one  in  the  same  way  that  he  used  the  other.  His 
testimony  and  all  the  testimony  in  the  case  clearly  in- 
dicates that  all  other  persons  who  desired  to  do  so  used 
this  walk,  in  passing  from  the  turnpike  road  to  the  Pennsyl- 
vania railroad  station,  exactly  as  they  would  have  used 
any  public  sidewalk.  The  defendant  maintained  the 
sidewalk,  just  as  an  owner  may  be  compelled  to  maintain  a 
sidewalk  upon  a  pubUc  street,  but  so  far  as  the  use  of  the 
land  was  concerned  he  used  it  in  common  with  all  other 
people  in  the  community.  There  was  not  in  the  case  a 
scintilla  of  evidence  from  which  a  jury  should  have  been 
permitted  to  find  that  this  defendant  had  ever  done  any- 
thing which  indicated  the  assertion  of  a  right  to  the  ex- 
clusive use  of  this  land  or  adverse  to  the  right  of  any  other 
person  to  use  it,  until  September,  1909,  at  which  time  he 
served  upon  this  plaintiff  a  notice  in  the  following  words: 
"You  are  hereby  notified  not  to  trespass  by  walking  or  in 
any  way  using  my  sidewalks  in  the  Borough  of  Mill  Creek 
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under  penalty  of  law  for  trespassing/'  This  was  the  first 
act  of  this  defendant  which  indicated  that  he  was  asserting 
any  right  to  exclude  the  plaintiff  from  the  property,  and 
it  may  be  observed  that  he  in  this  notice  asserted  the  right 
to  also  exclude  the  plaintiff  from  walking  upon  any  other 
sidewalk  in  front  of  defendant's  property  in  the  borough. 
The  defendant  admitted  in  his  testimony  that  his  reason 
for  serving  this  notice  was  because  the  plaintiff  had  sued 
him  for  trespassing  upon  the  other  part  of  the  lot  in  ques- 
tion. The  record  of  that  action  of  trespass  disclosed  that 
in  that  action  this  defendant  had  asserted  that  the  whole 
lot  was  a  public  highway.  The  defendant  in  December, 
1909,  removed  the  hedge  which  had  formerly  marked  the 
line  between  this  strip  of  ground  and  his  residence  lot 
and  replanted  it  on  the  eastern  side  of  the  sidewalk;  this 
was  the  first  time  that  he  had  ever  attempted  to  exclude 
anybody  or  done  anything  which  indicated  the  assertion 
of  a  right  to  the  exclusive  possession  of  the  land.  The 
plaintiff  then  promptly  brought  this  action  of  ejectment. 
"The  possession  which  tolls  the  right  of  entry,  must  not 
only  be  notorious,  but  adverse,  hostile,  and  exclusive,  as 
against  the  owner.  The  occupant  must  claim  against  all 
persons,  and  in  subserviency  to  none.  In  other  words, 
must  claim  and  act  as  if  the  land  belonged  to  him:"  Long 
V.  Mast,  11  Pa.  189.  There  was  no  evidence  that  the  de- 
fendant had  ever  held  adverse  and  exclusive  possession  of 
this  strip  of  ground  prior  to  December,  1909,  and  it  would 
have  been  error  for  the  court  below  to  permit  him  to  re- 
cover in  ejectment  upon  the  theory  that  he  had,  under  the 
statute,  acquired  title  to  the  fee  by  adverse  possession: 
ffiUside  Coal  &  Iron  Co.  v.  Zeigler,  218  Pa.  319;  Shroder  v. 
Breneman,  21  Pa.  226.  The  evidence  established  that  the 
defendant  had  for  more  than  twenty-one  years  maintained 
a  walk  upon  the  strip  of  ground  and  used  it  as  a  way  ap- 
pmtenant  to  his  adjoining  lot,  and  the  jury  having  so.  found 
the  facts,  he  was  entitled  to  have  the  prescriptive  right 
which  he  had  thus  acquired  protected;  the  coiut  did  so 
mold  the  judgment  as  to  protect  that  right,  which  action 
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was  free  from  error:  Costello  v.  Harris,  162  Pa.  397; 
Deppen  v.  Bogar,  7  Pa.  Superior  Ct.  434;  Brolaskey  v. 
McClain,  61  Pa.  146.  The  judgment  in  this  case  protects 
the  right  to  an  easement,  for  a  right  of  way,  which  the 
defendant  has  acquired  in  the  land  in  dispute,  and  there 
was  no  evidence  in  the  case  which  warranted  more  than 
this. 
The  judgment  is  affirmed. 


Glick,  Appellant,  v.  Doyle. 

Landkrd  and  tenant — Distress — Replenin — Agreement  as  to  repairs — 
Extension  of  time. 

Where  a  landlord  distrains  under  a  lease  containing  no  covenant 
to  repair,  and  the  tenant  replevies  the  goods,  and  it  appears  that  the 
distress  was  made  in  the  month  of  March  for  rent  then  due,  the  tenant 
at  the  trial  of  the  replevin  suit,  will  not  be  permitted  to  show  that 
prior  to  the  distress  the  lessor  had  made  a  parol  agreement  with  him 
by  which  he  promised  that  after  the  first  of  April  he  would  repair  the 
property,  and  that  he  would  so  extend  the  time  of  payment  of  the  rent 
beyond  the  periods  in  the  written  lease,  that  the  tenant  should  have 
until  the  summer  of  that  year  to  make  up  the  payments  not  only  of  the 
rent  then  in  arrears,  but  also  of  that  accruing  each  month  in  the  mean- 
time. 

Argued  Nov.  21,  1911.  Appeal,  No.  24,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  April  T., 
1909,  No.  48,  on  verdict  for  defendant  in  case  of  Morris 
Glick  V.  Patrick  Doyle  and  A.  Brown  Waters.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    AflSrmed. 

Replevin  to  determine  the  right  to  a  stock  of  goods. 
Before  Hemphill,  P.  J. 

At  the  trial  it  appeared  that  the  plaintiff's  goods  were 
levied  upon  on  March  17, 1909,  for  rent  alleged  to  be  due. 
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When  Benjamin  Stem,  a  witness  for  the  plaintifif,  was  on 
the  stand,  the  following  offer  was  made: 

I  offer  to  prove  by  this  witness  that  the  condition  of  the 
house  was  not  tenantable,  and  that  the  defendant  Waters 
went  down  about  the  premises,  and  agreed  with  the  plain- 
tiff that  if  he  would  stay  on  another  year,  that  necessary 
repairs  were  to  be  made  right  after  April  1. 

Mr.  Talbot:  That  is  objected  to. 

The  Court:  Objection  sustained.    Exception. 

Verdict  and  judgment  for  defendant  for  $124.23. 
Plaintiff  appealed. 

Error  assigned  was  above  ruling  on  evidence,  quoting  the 
bill  of  exceptions. 

W.  8.  Harris,  for  appellant. 

Walter  Talbot,  for  appellee. 

Opinion  by  Head,  J.,  March  1,  1912: 

The  plaintiff  was  the  tenant  of  the  defendant  under  a 
written  lease.  Although  the  lease  is  not  printed  in  the 
paper-book,  we  do  not  imderstand  that  there  is  any  con- 
tention about  the  facts  that  the  plaintiff  entered  into 
possession  of  the  demised  premises  imder  and  by  virtue 
of  the  said  lease  or  that  in  March,  1909,  the  rent  reserved 
by  said  lease  was,  according  to  its  terms,  in  arrears  to  the 
extent  of  the  verdict  rendered.  At  the  date  mentioned 
the  defendant  landlord  issued  his  warrant  of  distress  to 
enforce  the  payment  of  the  rent  in  arrears  and  levied  upon 
certain  goods  and  chattels  of  the  plaintiff.  The  latter 
thereupon  caused  to  be  issued  a  writ  of  replevin  and,  hav- 
ing given  the  necessary  bond,  resumed  the  possession  of 
the  property.  The  action  then,  proceeded  for  the  purpose 
of  determining  what  rent,  if  any,  was  due  to  the  landlord 
at  the  time  he  issued  his  warrant. 

The  plaintiff  tenant  alleged  that  at  the  time  the  war- 
rant issued  no  rent  was  due  or  in  arrears  because,  as  be 


Digitized  by 


Google 


GLICK,  Appellant,  v.  DOYLE.  did 

341,  1012).]  Opinion  of  the  Court. 

claimed;  the  landlord  had  entered  into  a  parol  agreement 
with  him  in  which  he  promised  that  after  April  1,  1909,  he 
would  repair  the  property  and  that  he  would  so  extend 
the  time  of  payment  of  the  rent,  beyond  the  periods  men- 
tioned in  the  written  lease,  that  the  tenant  should  have 
until  the  smnmer  of  1909  to  make  up  the  payments  not 
only  of  the  rent  then  in  arrears  but  also  of  that  accruing 
each  month  in  the  meantime. 

The  tenant  does  not  contend  that  he  was  at  any  time  or 
in  any  way  absolved  from  the  payment  of  the  rent  accru- 
ing imder  the  terms  of  his  written  lease.  His  sole  conten- 
tion is  that  when  the  warrant  of  distress  issued  in  March, 
1909,  the  rent  then  appearing  to  be  in  arrears  and  due 
under  the  terms  of  his  lease  was  not  in  fact  due  because 
of  the  parol  promise  of  the  landlord  to  extend  the  time 
of  payment  until  the  following  summer.  The  plaintiff's 
theory  therefore  rested  upon  the  issue  of  fact  he  tendered, 
to  wit,  that  the  rent  otherwise  appearing  to  be  due  was  not 
in  fact  due  when  the  warrant  issued.  This  question  of 
fact  was  submitted  by  the  learned  trial  court  to  the  jury 
in  a  manner  so  fair  to  the  present  appellant  that  at  the 
conclusion  of  the  charge  the  learned  counsel  for  the  ap- 
pellant stated,  as  the  record  shows,  '^I  withdraw  those 
points  because  your  Honor  has  already  affirmed  them." 

Under  such  a  submission  the  verdict  of  the  jury  es- 
tablishes that  there  was  no  parol  promise  to  extend  the 
due  time  of  the  rent  reserved  under  the  lease.  In  the  ab- 
sence of  such  promise  the  defense  wholly  failed  and  the 
present  plaintiff  was  left  without  any  le^  answer  to  the 
demand  of  his  landlord  for  the  rent  reserved  imder  the 
lease. 

The  single  assignment  of  error  complains  of  the  action 
of  the  learned  trial  court  in  rejecting  the  plaintiff's  offer 
to  prove  that  the  demised  premises  were  untenantable  and 
that  the  landlord  had  agreed  that  after  the  first  of  the 
following  April  he  would  make  the  needed  repairs.  How 
could  such  evidence  be  relevant  to  the  issue  of  fact  raised 
by  the  pleadings?   In  the  absence  of  a  covenant  to  repair, 
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the  tenant,  who  had  gone  into  possession  under  the  tenns 
of  his  lease,  could  not  set  up  the  necessity  for  such  repairs 
as  an  answer  to  the  landlord's  claim  for  the  rent  reserved. 
The  only  covenant  on  the  part  of  the  landlord  exhibited 
by  the  testimony  is  one  to  repair  after  April,  1909.  That 
time  had  not  yet  arrived  when  the  warrant  of  distress  is- 
sued, and  consequently  there  could  have  been  no  breach 
of  it.  It  is  not  pretended,  as  we  have  already  said,  that 
the  tenant  was  in  any  way  excused  from  his  liability  to 
pay  the  rent,  and  this  rent,  accruing  before  the  date  on 
which  the  landlord  covenanted  to  make  repairs,  was  due 
and  owing  whether  the  demised  premises  were  imtenant- 
able,  in  the  opinion  of  the  tenant,  or  not. 

We  are  imable  to  discover  in  the  record  presented  to  us 
any  reversible  error.  The  single  assignment  of  error  is 
therefore  dismissed. 

Judgment  affirmed. 


Commonwealth  v.  Duffy,  Appellant. 

Criminal  law — Canapiracu — Evidence — Hearsays-Motion  to  ibrike 
otd. 

1.  On  the  trial  of  an  indictment  for  conspiracy  it  is  reversible  error 
for  the  court  to  admit  as  substantive  evidence  of  an  existing  conspiracy, 
separate  and  disconnected  acts  and  declarations  of  persons  not  de- 
fendants, nor  shown  in  any  way  to  have  been  connect^  with  them, 
and  made  in  their  absence  without  the  knowledge  of  any  of  them. 
Such  evidence  should  not  only  not  be  admitted  in  the  first  instance, 
but  it  should  be  stricken  out  without  motion,  counsel  should  not  be 
permitted  t6  conmient  upon  it,  and  the  jury  should  be  directed  to 
wholly  disregard  it. 

Criminal  law — Practice — Special  exception— Nunc  pro  tunc, 

2.  Where  the  trial  judge  in  a  criminal  case  grants,  after  the  trial,  a 
special  exception  to  parts  of  the  charge,  the  commonwealth  has  no  right 
to  an  exception  to  such  special  order  of  the  court. 

3.  Such  special  exception  is  within  the  discretion  of  the  trial  judge, 
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and  if  properly  aUowed  carries  the  charge  up  with  the  record  for  the 
consideration  of  the  appellate  court.  Since  the  Act  of  May  11,  1911, 
P.  L.  279,  there  is  statutory  auth(»rity  for  allowing  the  ezcepti<Mi  after 
verdict. 

Criminal  law— Reasonable  doubt— Charge. 

4.  When  a  reasonable  doubt  within  the  meaning  of  the  law  and 
under  the  evidence,  exists,  it  is  the  property  of  the  defendant,  and 
must  result  in  an  acquittal.  It  is  reversible  error  for  the  trial  judge 
not  to  give  sufficient  and  proper  instructions  in  regard  to  reasonable 
doubt. 

Argued  Oct.  20,  1911.  Appeal,  No.  121,  Oct.  T.,  1911, 
by  defendants,  from  judgment  of  Q.  S.  Phila.  Co.,  April  T., 
1910,  No.  288,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  Thomas  J.  Duflfy,  John  J.  Ljmch,  John  D. 
Sweeney,  Charles  Shobert  and  Richard  Debussey.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orladt,  Head, 
Beaver  and  Porter,.  JJ.    Reversed. 

Indictment  for  conspiracy.    Before  Willson,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

When  Solomon  Cole  was  on  the  stand  he  was  asked  this 
question:  "Q.  When  they  took  you  to  the  desk,  what  did 
they  say  or  do?  A.  One  of  the  men  said,  '  Don't  slate 
them.'    Q.  Said  what?   A.  Don't  slate  them." 

Mr.  Scott:  ''Q.  Where  was  this?" 

Mr.  Taulane:  Up  at  the  station  house. 

Mr.  Scott:  I  object  unless  the  defendants  were  present. 

The  Court:  I  cannot  separate  the  conspiracy  charges. 
The  indictment  charges  conspiracy  between  the  defendants 
named  and  other  persons  not  known  to  the  grand  jury. 

Mr.  Scott:  I  take  it,  before  they  could  establish  the 
statement  made  in  the  absence  of  the  defendants,  the  con- 
spiracy charge,  they  have  to  first  establish  there  was  a 
conspiracy. 

The  Court:  No,  sir,  they  can  only  establish  conspiracy 
by  building  it  up  in  detail.  You  cannot  establish  con- 
spiracy, unless  in  a  very  rare  case,  if  there  was  ever  such 
a  case,  in  which  it  could  be  shown  that  the  defendants  got 
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together  in  the  presence  of  the  witness  and  agreed  to  enter 
into  a  conspiracy. 

Mr.  Scott:  There  is  no  question  about  your  Honor's 
law,  unless  it  is  shown  that  the  statement  was  made  by 
one  of  the  co-conspirators. 

The  Court:  I  will  admit  the  evidence.  I  cannot  tell 
whether  it  will  have  any  bearing  or  not. 

Exceptions  noted  for  defendants  by  direction  of  the 
court.  [1] 

Mr.  Taulane:  ''Q.  You  got  to  the  station  house  and  you 
are  now  at  the  desk  at  Front  and  Westmoreland?  A.  Yes, 
sir.  Q.  Tell  the  court  and  jury  just  what  took  place,  what 
this  officer  said,  or  that  officer  said,  and  what  you  all  said. 
A.  They  did  not  say  anything  else.'' 

Mr.  Scott:  I  object  to  the  question. 

The  Court:  That  is  the  same  question. 

The  Court:  What  do  you  mean  by  these  three  people? 

Mr.  Taulane:  The  three  men  under  arrest. 

Objected  to.  Objection  overruled.  Exception  noted 
for  defendants  by  direction  of  the  court. 

Mr.  Taulane:  "Q.  You  are  taken  to  the  desk?  A.  Yes, 
sir,  taken  to  the  desk  and  they  did  not  slate  us.  Q.  They 
slated  you?  A.  No,  sir,  they  did  not.  Q.  Why  did  they 
not  slate  you,  if  you  know?" 

Objected  to. 

The  Court:  He  may  ask  what  was  said. 

Mr.  Taulane:  ''Q.  What  was  said  there  about  slating 
you?  A.  The  man  in  the  patrol  said,  'Don't  slate  them.' 
Q.  The  man  in  the  patrol  said  that?  A.  Yes,  sir.  Q.  What 
do  you  mean,  a  patrol  officer,  or  who?  A.  An  officer. 
Q.  The  officer  said,  'Don't  slate  them.'  Then  what  did 
they  do?   A.  Took  us  back.    Q.  They  did  not  slate  you?" 

Mr.  Scott:  He  did  not  say  that. 

Mr.  Taulane:  ''Q.  Did  they  slate  you,  as  far  as  you 
know?  A.  No,  sir.  Q.  When  you  got  back  there,  "whsA 
happened?  A.  When  we  got  back  there,  one  of  the  officers 
in  the  patrol  said " 

Mr.  Scott:  I  object. 
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The  Court:  He  may  state  it. 

Exception  noted  for  defendants  by  direction  of  the 
court.  [2] 

Mr.  Taulane:  "Q.  What  did  this  officer  say  as  you  ap- 
proached the  station  house?  A.  He  said, '  Don't  take  them 
in  the  front  way.  Take  them  around  the  back  way.' 
Q.  Did  he  give  any  reason?  A.  No,  sir,  he  said  the  lieu- 
tenant said  so.  Q.  The  lieutenant  said  so?  A.  To  bring 
them  around  the  back  way." 

Edward  McKenzie  was  asked  this  question : 

Mr.  Taulane:  "Q.  Go  on.  A.  Along  about  three  o'clock 
in  the  afternoon  a  gentleman  came  around  to  the  cell  and 
he  says,  '  What  are  you  fellows'  names,  if  any  of  your 
friends  should  happen  to  come  after  you  that  we  can  give 
them  an  explanation.' " 

Mr.  Scott:  I  object  to  that. 

Mr.  Taulane:  It  is  a  part  of  the  conspiracy.  These 
men  who  had  the  men  in  the  station  house  are  just  as 
much  in  it. 

Objection  overruled.  [3]  Exception  noted  for  defend- 
ants by  direction  of  the  court. 

''A.  We  gave  them  our  names.  Q.  Was  that  the  first 
time  you  were  asked  for  your  names?  A.  That  is  the  first 
time.    Shortly  after  that " 

Daniel  D.  Test  testified  as  follows:  "Q.  Whom  did  you 
see  when  you  got  to  the  station  house?  A.  The  house 
sergeant,  and  there  were  two  or  three  officers.  Q.  Which 
house  sergeant?  A.  I  don't  know.  He  was  a  sergeant 
whose  name  I  do  not  know.  There  was  a  special  officer — 
one  of  the  special  officers — ^was  the  only  man  I  know.  He 
took  no  part  in  the  conversation.  We  asked  them  about 
these  men " 

Mr.  Scott:  I  object  to  this  conversation. 

Mr.  Taulane:  This  is  the  very  gist  of  the  common- 
wealth's case.  If  these  men  were  taken  to  the  station 
house,  not  slated,  information  refused,  simply  had  been 
carted  away,  it  was  evidently  all  a  part  of  the  same  con- 
spiracyi  and  I  want  to  show  the  efforts  made  by  the  wit* 
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ness^  who  was  a  citizen;  to  go  there  and  find  out  about 
these  men  and  get  the  ordinary  discharge. 

Mr.  Scott:  I  object  to  any  conversation  the  witness  had 
with  some  person. 

Mr.  Taulane:  In  charge  of  the  station  house. 

Mr.  Scott:  I  object  to  any  conversation  that  the  witness 
had  with  any  person  not  a  defendant  and  there  being  no 
evidence  of  any  connection  with  the  case. 

Mr.  Taulane:  To  be  followed  by  conversations  of  similar 
character  the  next  day  with  the  defendant  in  the  case. 

The  Court : "  Q.  Were  any  of  the  defendants  there  at  the 
time?   A.  No." 

The  Court:  The  substance  of  the  allegation  here  is  that 
the  police  authorities  in  control  at  this  pohce  station  com- 
bined for  the  purpose  of  accomplishing  certain  evil  and 
criminal  results.  I  understand  the  witness  to  say  that 
somebody  in  control  of  the  office,  some  officer,  was  the  one 
with  whom  he  had  the  conversation.  The  point  is  not 
one  upon  which  I  feel  entirely  clear;  however,  I  will  admit 
the  evidence. 

Exception  for  the  defense  noted  by  direction  of  the 
court.  [4] 

The  Witness:  "  The  house  sergeant  with  whom  I  talked 
said  they  knew  nothing  about  it.  Dr.  Golden  and  I  with- 
drew. We  thought  there  was  nothing  more  to  do.  I  then 
called  up  the  Public  Ledger  office " 

The  court  charged  in  part  as  follows: 

[All  that  is  necessary  to  establish  satisfactorily  and 
clearly  in  a  <;ase  of  conspiracy  is,  by  evidence  which  may 
be  scattered,  which  may  relate  at  one  time  to  one,  two  or 
more  defendants,  and  at  another  time  to  another — ^all  that 
is  necessary  is  to  show  that  the  men  charged  were  in  point 
of  fact,  in  the  behef  of  the  jury,  working  to  accomplish 
a  certain  wicked  end.  If  that  is  shown,  then  all  is  shown 
that  is  necessary  in  order  to  establish  the  charge  of  con- 
spiracy. And,  in  this  particular  case,  the  question  is,  does 
the  evidence  show  that?]  [5] 
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[The  law  does  not  say  that  a  jury  must  be  able  to  say, 
"We  know  that  man  is  guilty."  But  the  law  does  say, 
that  the  jury  must  be  able  to  say,  '*We  sincerely  believe 
upon  the  evidence  that  the  man  is  guilty."  And  a  jury- 
jnan  has  no  right,  for  the  purpose  of  evading  responsibiUty 
or  acting  a  cowardly  part,  to  say,  well,  I  doubt  as  to  whether 
the  man  is  guilty.]  [6] 

Verdict  of  guilty,  upon  which  the  court  sentenced  each 
of  the  defendants  to  undergo  imprisonment  in  the  Phila- 
delphia county  prison  for  the  term  of  one  year.  Defend- 
ants appealed. 

Errors  assigned  were  (1-4)  rulings  on  evidence,  quoting 
the  bill  of  exceptions;  (5,  6)  portions  of  charge  as  above, 
quoting  them. 

John  R.  K.  Scott,  with  him  William  T.  Connor  and 
George  S.  Graham,  for  appellants. — ^In  support  of  the 
general  and  well-established  rule  that  hearsay  evidence 
is  wholly  inadmissible,  are  the  cases  of:  Sayres  v.  Com.,  88 
Pa.  291;  Ranck  v.  Brackbill,  209  Pa.  499. 

In  the  present  case,  the  declarations  and  acts  which  were 
shown  by  the  commonwealth  of  persons  other  than  the 
defendants  said  or  done  in  the  absence  of  these  defendants 
are  the  acts  and  declarations  of  persons  clearly  strangers 
to  the  defendants,  in  no  way  acting  in  concert  or  in  privity 
with  them,  and  as  such  they  must  be  held  to  be  in  the 
nature  of  hearsay,  and  clearly  inadmissible. 

The  charge  was  erroneous  as  to  what  was  a  conspiracy: 
United  States  v.  Frisbie,  28  Fed.  Repr.  808;  Com.  v. 
Waterman,  122  Mass.  43;  Com.  v.  Haines,  38  Leg.  Int.  53; 
Com.  V.  Zuem,  16  Pa.  Superior  Ct.  588;  Com.  v.  Brown, 
23  Pa.  Superior  Ct.  470;  Com.  v.  Stovas,  45  Pa.  Superior 
Ct.  43. 

There  was  error  in  the  charge  to  the  jury  with  respect 
to  the  doctrine  of  reasonable  doubt:  Com.  v.  Devine,  18 
Pa.  Superior  Ct.  431. 

Joseph  H.  Tavlane,  assistant  district  attorney,  with  him 
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Samuel  P.  Rotan,  district  attorney,  for  appellee. — On  the 
trial  of  a  charge  of  conspiracy,  it  is  within  the  discretion 
of  the  trial  judge  to  admit  the  admissions  and  declarations 
of  co-conspirators  prior  to  the  establishment  of  the  con- 
spiracy:  CJom.  V.  Bumm,  19  Philadelphia,  530;  Hanbest  v. 
Heerman,  2  Walker  (Pa.),  471 ;  O'Brien  v.  Keefe,  175  Mass. 
274  (56  N-  E.  Repr.  588);  Com.  v.  Donnelly,  40  Pa.  Su- 
perior Gt.  116;  McCamey  v.  People,  83  N.  Y.  408;  U.  S.  v. 
Gardner,  42  Fed.  Repr.  832. 

Whether  the  patrol  officers  were  co-conspirators  or  not, 
no  one  can  doubt  that  they  were  the  agents  of  Lieutenant 
Ljmch  and  the  other  defendants  in  executing  the  con- 
spiracy:  American  Fur  Go.  v.  U.  S.,  27  U.  S.  358;  GUquot's 
Ghampagne,  70  U.  S.  114;  State  v.  Dahlquist,  115  N.  W. 
Repr.  81. 

A  trial  court  cannot  be  convicted  of  error  in  merely 
failing  to  enlarge  on  questions  of  law  charged  upon  gen- 
erally where  counsel  makes  no  request  for  additional  in- 
struction: Gom.  V.  Pacito,  229  Pa.  328;  McMeen  v.  Gom., 
114  Pa.  300;  Gom.  v.  Minney,  216  Pa.  149;  Gom.  v.GaraflFa, 
222  Pa.  297. 

The  definition  of  reasonable  doubt  was  sufficient:  Gom. 
V.  Harman,  4  Pa.  269. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

This  defendant  and  five  others  were  convicted  of  con- 
spiracy in  falsely  imprisoning  Edward  McKenzie,  Solomon 
Gole  and  Garret  Welsh,  who  had  been  appointed  watchers 
and  division  workers  of  a  poUtical  party  in  the  seventh 
ward  of  Philadelphia  for  the  general  election  of  Novem- 
ber, 1909. 

Thomas  J.  Duffy  was  the  division  leader  of  the  domi- 
nant party;  John  J.  Lynch,  Gharles  Shobert,  John  D. 
Sweeney  and  Frank  Shields  were  lieutenant,  street  ser- 
geant and  patrolman  of  the  19th,  or  Lombard  Street, 
Police  District  Station  House,  in  the  seventh  ward  of  the 
city;  Richard  Debussey  was  a  resident  of  the  district.  On 
the  trial  of  the  case,  Shields  was  found  not  guilty,  and  the 
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othersi  after  a  motion  for  a  new  trial  had  been  refused, 
were  sentenced  to  one  year  in  the  county  prison  and  to 
pay  the  costs  of  prosecution.  Each  of  the  convicted  de- 
faidants  brings  his  separate  appeal  to  the  court. 

Tlie  case  is  rightly  described  by  the  court  and  counsel 
on  each  side  as  being  of  exceptional  importance  to  both 
the  conmionwealth  and  the  defendants.  We  heartily 
concur  with  the  learned  trial  judge  in  what  he  says  in 
his  charge  to  the  jury,  as  to  the  imperative  necessity  for 
honest  elections  and  a  full  and  free  opportunity  to  express 
opinions  on  political  issues,  unrestrained  by  any  coercion, 
as  being  essential  to  the  maintenance  of  our  govern- 
ment and  the  protection  of  our  rights  and  liberties,  and 
tiiat,  if  in  any  case  it  appears  to  the  satisfaction  of  a  jury 
that  those  who  are  intrusted  with  the  preservation  of  the 
public  peace  have  prevented  honest  elections,  or  the  un- 
restrained exercise  of  individual  judgment  in  voting,  such 
men  ought  to  be  convicted  and  pimished  severely. 

The  defendants  are  charged  with  having  entered  into  a 
consiHracy  for  the  purpose  of  putting  three  men  in  prison, 
80  as  to  keep  them  away  from  their  fellow  citizens,  and 
from  exercising  their  rights  as  party  watchers  at  the  elec- 
tion, and  as  individual  electors.  The  only  question  before 
us  is,  was  the  trial  which  resulted  in  their  conviction  free 
from  reversible  error?  If  it  was,  then  all  that  was  so  for- 
cibly stated  by  the  learned  trial  judge  aptly  applies.  If  it 
was  not,  then,  as  in  the  case  of  every  other  erroneous  trial, 
that  error  should  be  corrected  by  setting  aside  the  judg- 
ment, and  remanding  the  record  back  to  the  court  for 
another  trial. 

The  facts  relied  on  by  the  commonwealth  are  substan- 
tially as  follows:  A  few  days  prior  to  the  general  election  of 
1909,  Duflfy,  the  division  leader  of  the  dominant  party, 
endeavored  to  induce  McKenzie,  who  was  an  active  repre- 
sentative in  the  division  of  another  party,  to  withdraw 
his  opposition  to  the  dominant  party  ticket,  and  assist  in 
carrying  the  division  for  that  party.  Failing  in  this,  Duflfy 
then  threatened  to  have  McKenzie  arrested  and  sent  to 
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the  House  of  Correction.  On  the  evening  of  the  day  pre- 
ceding the  election  Sergeant  Shobert^  and  officer  ^elds 
appeared  at  McEenzie's  house,  and  after  McEemde  had 
been  pointed  out  to  them  by  Debussey,  they,  without  war- 
rant arrested  McKenzie  and  took  him  to  the  10th  District 
Police  Station,  which  was  directly  opposite  McEenzie's 
house.  Cole  was  arrested  by  another  polic^nan  without 
a  warrant,  and  taken  into  the  same  station.  Welsh  was 
arrested  by  another  officer  without  a  warrant,  and  taken 
to  the  same  station. 

Lynch  was  the  lieutenant  in  charge  of  this  station  house, 
and  directed  that  the  three  parties  be  put  in  a  ceU.  Soon 
thereafter,  a  patrol  wagon  was  driven  to  the  back  entrance 
of  the  station,  and  the  three  men  were  removed  in  it  to 
the  30th  District  Station  House, — ^m  a  distant  part  of  the 
city.  No  written  charge  had  been  preferred  against  any  one 
of  them  at  the  19th  Station,  nor  was  any  record  made  there 
of  the  arrests.  They  were  not  ''slated  "  at  the  30th  Dis- 
trict Station.  About  four  o'clock  of  election  day.  Cole, 
Welsh  and  McEenzie  were  brought  back  to  the  7th  & 
Lombard  Station  and  were  released  a  short  time  before 
the  closing  of  the  polls  that  evening. 

It  is  but  fair  to  say,  that  every  material  fact  relative  to 
the  conspiracy  of  these  defendants  was  imequivocally  de- 
nied by  them,  and  that  there  was  positive  proof  that  these 
three  parties  had  been  arrested  for  a  breach  of  the  peace — 
a  riotous  distiu'bance — ^which  brought  a  large  number  of 
persons  about  the  building.  By  reason  of  the  crowded  and 
unsanitary  condition  of  this  station,  the  three  prisoners 
were  ordered  to  the  3d  District  Station  House  which  is  an 
adjoining  district,  but  on  account  of  the  excitement  inci- 
dent to  the  arrest  and  to  the  mistake  of  the  driver  of  the 
patrol  wagon,  they  were  taken  to  the  30th  District. 

It  is  urged  by  the  appellants  that  the  verdict  was  due 
in  a  very  large  degree,  if  not  entirely,  to  the  admission  of 
the  evidence  recited  in  the  assignments  of  error  and  to  the 
charge  of  the  court. 

The  questions  raised  may  be  considered  under  two 
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heads :  first,  the  alleged  error  of  the  trial  judge  in  admitting 
the  evidence  covered  by  the  first  four  assignments  of  error, 
and  second,  to  the  instructions  given  to  the  jury. 

The  objections  to  the  admission  of  the  evidence  offered 
by  the  commonwealth  by  the  witnesses  Cole,  McKenzie 
and  Test  may  be  considered  together. 

Cole  was  permitted  to  testify  that,  after  his  arrest  he 
was  taken  to  the  station  house  of  the  30th  District,  where 
" One  of  the  men  said.  Don't  slate  them,''  '*  an  officer  in  the 
patrol  said, '  Don't  slate  them,'  "  and  further — this  officer 
said  '''Don't  take  them  in  the  front  way,  take  them 
around  the  back  way ' ''  "he  said  the  lieutenant  said  so.'' 

McKenzie  was  permitted  to  testify,  that  while  he  was 
confined  in  a  cell  in  the  30th  District  Station  House,  ''A 
gentleman  came  around  to  the  cell  and  he  says,  '  What  are 
you  fellows'  names,  if  any  of  your  friends  should  happen  to 
come  after  you  that  we  can  give  them  an  explanation.' 
This  was  the  first  time  we  were  asked  for  our  names." 

Test  was  permitted  to  state  that,  when  he  called  at  the 
19th  District  Station  House  to  make  inquiry  for  Cole, 
''  the  house  sergeant  with  whom  I  talked  said  that  he  knew 
nothing  about  it." 

Objection  was  made  promptly  to  the  admission  of  each 
of  these  statements  for  the  reasons  given  in  the  assign- 
ments. The  district  attorney  urged  that  these  represented 
the  very  gist  of  the  case;  that  this  whole  proc^m^  was 
evidently  a  part  of  some  conspiracy,  and  offered,  that  the 
testimony  would  be  followed  by  conversations  of  a  similar 
character  with  the  defendants. 

It  was  conceded  that  none  of  the  defendants  were  pres- 
ent when  any  of  the  above  directions  were  given,  and  that 
at  that  stage  of  the  trial  none  of  the  defendants  had  been 
shown  to  have  acted  together,  or  in  furtherance  of  a  com- 
mon purpose.  In  admitting  the  testimony  of  Cole,  the 
trial  judge  stated — the  substance  of  the  allegation  is,  that 
the  police  authorities  in  control  of  the  7th  &  Lombard 
Station  combined  for  the  purpose  of  accomplishing  certain 
evil  and  criminal  results — ^I  understand  the  witness  to  say 
Vol.  xllx — 23 
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that  somebody  in  control  of  the  office,  some  officer,  was  the 
one  with  whom  he  had  the  conversation.  The  point  is  not 
one  upon  which  I  feel  entirely  clear;  however,  I  cannot  tell 
whether  it  will  have  any  bearing  or  not. 

The  supplemental  proof  that  was  proffered  by  the  com- 
monwealth when  it  was  received,  was  not  furnished.  No 
relation  of  co-conspirator  or  agent  was  shown  to  exist  be- 
tween any  of  the  defendants,  and  the  persons  designated 
as,  'Hhe  police  officer  in  the  patrol  wagon,"  ''the  house 
sergeant,"  ''somebody  in  control  of  the  office,"  "the 
gentleman  who  called  to  make  inquiry  of  Cole,"  were  not 
identified.  Their  names  were  not  given,  no  particular 
meaning  was  suggested  of  the  expression — "don't  slate 
them,"  or  any  proof  that  it  had  any  significance,  or  that  it 
was  an  unusual  or  irregular  method,  or  out  of  the  ordinary 
way  to  receive  prisoners  by  the  back  way,  or  at  the  back 
instead  of  the  front  door.  It  was  not  shown  what  lieu- 
tenant gave  the  order  complained  of.  It  was  piu^ly  hear- 
say evidence  without  giving  any  authoritative  source. 

It  is  not  enough  for  counsel  to  aver  that  the  facts  are  as 
he  states  them — ^they  must  be  developed  by  proof.  These 
statements  were  offered  and  received  as  substantive  evi- 
dence of  an  existing  conspiracy,  while  in  fact  they  were  but 
statements  of  the  witnesses  attributed  to  unnamed  and 
imidentified  strangers.  The  district  attorney  urged  that 
"It  is  a  part  of  the  conspiracy— these  men  who  had  the 
men  in  the  station  house  are  just  as  much  in  it.  If  these 
men  were  taken  to  the  station  house,  not  slated,  informa- 
tion refused,  simply  carted  away,  it  was  evidently  all  a  part 
of  the  same  conspiracy."  And  on  argument  of  this  ap- 
peal, it  is  contended  "That  not  only  the  appellants,  but 
all  others,  whether  mentioned  by  name  in  the  bill  of  in- 
dictment or  not,  who  aided  in  carrying  out  of  the  con- 
spiracy, were  co-conspirators  with  the  appellants." 

The  trial  judge  did  not  so  view  the  case,  as,  in  his  charge, 
he  says, "  I  do  not  see  any  evidence  in  the  case  which  would 
justify  you  in  coming  to  the  conclusion  that  some  one  of 
these  defendants  was  guilty  of  a  conspiracy  with  somebody 
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else,  who  has  not  been  named,  ....  it  must  have  been 
a  conspiracy  in  which  some  of  the  defendants,  if  not  all  of 
them  took  part.''  And  the  court  below,  in  refusing  a  new 
trial,  say,  "We  think  that  the  trial  judge  had,  under  the 
averments  of  the  bill,  the  right  to  assimie,  as  at  the  trial 
when  this  evidence  was  offered,  that  it  would  be  duly  con- 
nected with  the  charge  against  the  defendants,  and  to  ad- 
mit it  in  anticipation  that  the  joinder  of  the  parties  to 
whose  conduct  it  relates  in  the  conspiracy  charged  against 
the  defendants  would  be  duly  shown.  We  are  not  prepared 
to  say  that  such  a  connection  on  the  part  of  the  persons 
above  referred  to  was  not  shown  by  the  evidence;  although 
in  his  charge  the  trial  judge  intimated  to  the  jury  quite 
clearly  his  own  doubts  on  that  point." 

Two  questions  are  raised  in  regard  to  the  effect  of  the 
admission  of  this  testimony  1,  it  is  contended  that  it  was 
harmless  error,  2,  that  no  motion  was  subsequently  made 
by  the  defendants  to  strike  it  out. 

It  is  quite  correct  to  say  that,  the  appellant  must  not 
only  establish  the  existence  of  an  error  in  the  proceedings 
below,  but  that  the  error  has  tended  to  his  injury.  It  must 
appear  that  an  answer  was  received  which  tended  to  injure 
the  case  of  the  appellant:  Com.  v.  Kay,  14  Pa.  Superior 
Ct.  376;  Com.  v.  Raihroad  Co.,  23  Pa.  Superior  Ct.  235; 
Allegheny  v.  Nelson,  25  Pa.  332;  Cox  v.  Wilson,  25  Pa.  Su- 
perior Ct.  635;  Com.  v.  Lenousky,  206  Pa.  277;  Dimham 
V.  McMichael,  214  Pa.  485. 

We  cannot  measure  the  weight  the  jury  gave  to  these 
hearsay  declarations,  but  it  is  apparent  on  reading  this 
record  that  each  one  of  these  statements  touched  the  heart 
of  the  case,  and  would  have  a  very  persuasive  effect  in 
establishing  a  conspiracy  between  the  parties  named  in  the 
indictment  with  others  who  are  not  named  therein — the 
very  thing  the  learned  trial  judge  stated  to  the  jury — there 
was,  however,  no  evidence  on  which  such  a  finding  could 
be  justified.  These  separate  and  disconnected  acts  and 
declarations  of  persons  not  defendants,  nor  shown  in  any 
way  to  have  been  connected  with  any  of  them,  made  in 


Digitized  by 


Google 


356         COMMONWEALTH  v.  DUFFY,  Appellant. 

Opinion  of  the  Court.  [49  Pa.  Superior  CI. 

their  absence  without  the  knowledge  of  any  of  them, 
would  reasonably  and  natiu'ally  have  considerable,  if  not 
determming  weight. 

There  was  no  attempt  to  show  that  the  men  in  the  patrol 
wagon  or  in  the  19th  District  Station  House  acted  under 
orders  from  Lieutenant  Ljmch,  If  the  facts  were  impor- 
tant in  establishmg  the  conspiracy,  the  alleged  agents 
should  have  been  called.  Hence,  no  proof  of  agency  hav- 
ing been  established,  the  theory  of  the  conmionwealth 
failed. 

As  to  the  second  proposition,  there  is  an  apparent  con- 
flict in  the  practice  in  our  own  courts  and  in  the  decisions 
in  the  different  states.  We  prefer  to  decide  the  question 
in  the  light  of  our  own  authorities. 

The  commonwealth  contends  that  xmless  a  motion  is 
made  to  strike  out  the  objectionable  testimony,  even  if  a 
vaUd  exception  has  been  taken  to  its  admission,  that  the 
error  is  waived.  It  is  a  close  and  narrow  technicality 
(which  in  the  opinion  of  the  writer  is  not  soimd  even  tech- 
nically), especially  so  where  personal  Uberty  and  a  fair 
trial  are  involved,  as  before  the  jury,  a  defendant  is  entitled 
to  the  benefit  of  every  reasonable  doubt — it  is  described 
as  his  property  and  that  he  cannot  be  deprived  of  it.  The 
same  interpretation  should  be  given  to  a  rule — ^if  it  exists — 
of  doubtful  merit,  where  the  incompetency  of  the  evidence 
is  so  clear  and  it  is  of  such  a  prejudicial  character.  The 
evidence  was  admitted  without  condition  that  it  would  be 
withdrawn  or  stricken  out  xmless  followed  by  other  sup- 
porting testimony.  Had  the  defendant's  coxmsel  made  the 
suggested  motion  at  the  close  of  the  testimony,  it  is  evident 
from  the  language  of  the  coxxrt  that  it  would  not  have  been 
granted.  Does  the  value  of  the  exception  r^ularly  al- 
lowed, depend  on  such  a  formal  motion? 

It  was  held  in  Com.  v.  Crossmire,  156  Pa.  304,  that  the 
offer  of  evidence  before  a  jury,  which  the  evidence  fails  to 
sustain,  and  its  subsequent  withdrawal,  are  matters  which 
rest  largely  in  the  discretion  of  the  trial  court,  and  the  ex- 
ercise of  this  discretion  will  not  be  reviewed  except  in  a 
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case  of  abuse.  As  this  record  is  presented  we  may  well 
treat  the  exception  to  this  testimony  as  if  a  formal  motion 
to  strike  out  had  been  made  and  overruled. 

The  statements  of  one  not  satisfactorily  shown  to  have 
been  in  privity  with  the  party  are  irrelevant  when  offered 
against  him  as  declarations  of  a  privy:  16  Cyc.  1202. 
That  which  gives  the  crime  of  conspiracy  its  distinctive 
character  is  unity  of  purpose,  unity  of  design,  focalization 
of  effort  upon  a  particular  project  by  the  person  named 
in  the  indictment:  Com.  v.  Zuem,  16  Pa.  Superior  Ct. 
588;  Com.  v.  Brown,  23  Pa.  Superior  Ct.  470;  Com.  v. 
Stovas,  45  Pa.  Superior  Ct.  43. 

''The  humane  presumption  of  the  law  is  against  guilt, 
and  though  conspiracy  must  ordinarily  be  proved  by  cir- 
cumstantial evidence,  it  is  not  to  be  forgotten  that  the 
charge  of  conspiracy  is  easily  made,  and  in  a  race  between 
creditors,  suspicions  of  unfairness  are  readily  awakened. 
Mere  suspicion,  possibly  of  guilty  connection,  is  not  to  be 
received  as  proof  in  such  a  case,  and  especially  in  such  a 
case  because,  when  the  connection  is  proved,  the  acts  and 
declarations  of  others  become  evidence  against  the  party 
accused"  is  the  language  of  Judge  Strong  in  a  civil  case: 
Benf ord  v.  Sanner,  40  Pa.  9. 

A  foundation  should  first  be  laid  by  proof,  sufiicient  in 
the  opinion  of  the  trial  judge,  to  establish  prima  facie  the 
fact  of  conspiracy  between  the  parties,  or,  at  least  proper 
to  be  laid  before  the  jury  as  tending  to  establish  such  fact. 
The  connection  of  the  individuals  in  the  unlawful  enter- 
prise being  thus  shown,  every  act  and  declaration  of  each 
member  of  the  confederacy,  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object, 
in  contemplation  of  law,  is  the  act  and  declaration  of 
them  all;  and  is,  therefore,  original  evidence  against  each 
of  them:  1  Taylor  on  Evidence,  sec.  590;  1  Greenleaf  on 
Evidence,  sec.  111. 

The  conmionwealth  relies  on  Com.  v.  Donnelly,  40  Pa. 
Superior  Ct.  116,  in  which  this  court  refused  to  sustain 
an  assignment  of  error  raising  the  question  of  striking 
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from  the  record  certain  evidence  which  had  been  received 
conditioned  upon  the  district  attorney  following  it  up 
with  other  evidence,  and  we  said:  "But  there  was  no 
motion  made  to  strike  out  the  evidence  complained  of  in 
this  assignment,  and  it  has  been  frequently  held  that  in 
such  case  it  was  the  duty  of  the  appellant  to  request  the 
court  to  strike  it  out  or  withdraw  it  from  the  consideration 
of  the  jury:  McCamey  v.  People,  83  N.  Y,  408,  Where  a 
motion  to  strike  out  is  not  made,  the  objection  to  the 
testimony  is  considered  as  waived:  U.  S.  v.  Gardner,  42 
Fed.  Repr.  832.  In  Com.  v.  Craig,  19  Pa.  Superior  Ct.  81, 
President  Judge  Rice  speaking  for  the  court  said:  "The 
failure  of  the  commonwealth  to  make  good  its  oflfer  would 
more  probably  operate  with  the  jury  in  the  defendant's 
favor.  Moreover,  no  motion  was  made  to  strike  it  out, 
nor  was  the  court  asked  to  instruct  the  jury  to  disregard 
it,  as  might  have  been  done  on  the  ground  that  it  did  not 
come  up  to  the  offer." 

In  each  of  the  cases  mentioned  it  appears  to  have  been 
determined  by  the  appellate  court  that  the  admitted  evi- 
dence did  not  harm  the  defendant,  and  for  that  reason  it 
was  not  considered  a  reversible  error. 

The  same  reasoning  is  applied  in  Com.  v.  Bell,  166  Pa. 
405,  where  the  court  say  in  disposing  of  a  like  question, 
^'  No  motion  was  made  by  the  defendant's  counsel  to  strike 
out  her  answer  or  so  much  of  it  as  was  not  strictly  re- 
sponsive to  the  question,  nor  was  any  suggestion  made  by 
them  that  it  was  in  any  degree  prejudicial  to  their  client." 
And,  in  McKnight  v.  Newell,  207  Pa.  562,  where  the  court 
state:  ''The  evidence  of  which  complaint  is  made  in  the 
assignment  appears  by  comparison  to  be  highly  favorable 
to  the  plaintiffs.  It  does  not  seem,  therefore,  that  this 
evidence  could  have  harmed  the  plaintiffs  in  any  way,  and 
the  refusal  to  strike  it  out  is  not  reversible  error."  See  also 
Com.  V.  Mellet,  27  Pa.  Superior  Ct.  41 ;  Rathgebe  v.  R.  R. 
Co.,  179  Pa,  31.  And,  in  Delaware  &  Hudson  Canal  Com- 
pany V.  Barnes,  31  Pa.  193,  the  trial  judge  received  certain 
evidence  which  was  clearly  improper,  and  it  was  urged  in 
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argument  that  the  error  was  cured  by  the  subsequent 
charge  of  the  court.  In  regard  to  this  Judge  Stbonq  says: 
"It  is  impossible  to  examine  the  record  withoul  being  con- 
vinced, that  the  jury  did  not  disregard  the  illegal  evidence, 
and  the  plaintiffs  have  been  permitted  to  recover  large 
damages,  ostensibly  for  one  cause,  but  truly  for  another, 
for  which  the  defendants  are  not  liable.  Undoubtedly, 
when  a  mistake  has  been  made  in  the  admission  of  evidence 
on  the  trial  of  a  cause,  it  may  be  subsequently  ratified. 
It  may  be  withdrawn  by  the  party  who  has  given  it,  or 
the  court  may  withdraw  it,  and  positively  instruct  the 
jury  to  disregard  it — ^to  discard  it  from  their  view.  In 
such  a  case,  it  is  the  duty  of  the  court  to  see  to  it  that  no 
mischief  is  done,  that  the  illegal  evidence  be  withdrawn, 
wholly  withdrawn  and  withdrawn  for  every  purpose." 

And,  in  Penna.  Railroad  Co.  v.  Butler,  57  Pa.  335,  the 
court  held  (Sharswood,  J.):  ''if  improper  evidence  is 
given  tending  to  inflame  the  damages,  and  it  is  not  struck 
out  at  or  before  the  close  of  the  testimony,  so  that  coun- 
sel shall  not  be  allowed  to  refer  to  or  dwell  upon  it  in 
their  address  to  the  jury,  it  is  altogether  too  late  to  cure 
the  mistake  in  directing  the  jury  to  disregard  it  in  the 
charge."  See  also  Huntingdon  &  Broad  Top  Mt.  Rail- 
road Co.  V.  Decker,  82  Pa.  119. 

In  none  of  these  cases  was  a  motion  made  to  strike  out 
the  objectionable  evidence,  and  the  rule  is  again  declared 
in  Hamory  v.  Railroad  Company,  222  Pa.  631,  in  which 
case  the  court  says:  "Where  evidence  has  been  improperly 
admitted  which  tends  to  prejudice  the  minds  of  the  jurors, 
the  error  is  not  cured  by  an  instruction  in  the  charge  to 
disregard  it  or  withdraw  it  from  their  consideration." 

With  this  rule  in  force  in  civil  cases  and  the  general 
trend  of  decisions  being  to  minimize  the  effect  to  be  given 
to  a  strict  technicality,  it  is  a  harsh  application  to  apply  it 
when  the  liberty  of  four  persons  is  in  the  balance,  for  a  year. 

The  testimony  should  not  have  been  admitted  in  the 
first  instance,  it  should  have  been  stricken  out  without 
motion.    Counsel  should  not  have  been  permitted  to  com- 
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ment  upon  it  and  the  jury  should  have  been  directed  to 
wholly  disregard  it.  These  assignments  of  error  are  sus- 
tained. 

In  regard  to  the  second  branch  of  the  case;  the  record 
presents  the  following  facts:  The  case  was  tried  Decem- 
ber 7, 1910,  and  the  verdict  was  returned  the  following  day. 
No  objection  was  made  or  exception  taken  to  the  charge 
of  the  comi;  at  the  time  it  was  delivered,  or  before  the 
rendition  of  the  verdict.  On  December  19, 1910,  the  notes 
of  testimony  and  charge  of  the  court  were  filed.  On  Jan- 
uary 26,  1911,  the  appellants  petitioned  the  trial  judge, 
and  set  out  at  length  certain  portions  of  the  charge  as 
alleged  erroneous  statements  of  law,  and  averred,  "that 
owing  to  the  arduous  work  in  the  trial  of  the  case,  which 
lasted  during  the  course  of  the  whole  day  up  imtil  10.45 
p.  M.,  counsel  for  the  defendants  was  somewhat  fatigued, 
and  due  to  oversight  he  failed  to  ask  for  an  exception  to 
the  part  of  the  judge's  charge  as  set  forth,"  and  prayed 
that  ''an  exception  be  allowed  at  this  time,  with  the  same 
force  and  effect  as  if  the  same  had  been  asked  for  and  al- 
lowed at  the  close  of  the  charge  of  the  jury,  to  promote  the 
ends  of  justice  and  preserve  the  interests  of  all  parties  in 
the  case." 

This  petition  was  held  by  the  comi;  imtil  June  2,  1911, 
when  it  made  an  order  ''on  consideration  of  the  foregoing 
petition  the  comi;  allows  nimc  pro  tunc  the  exceptions  to 
the  charge  of  the  trial  judge  to  the  jury,  as  to  those  parts 
heretofore  set  forth  and  referred  to  in  this  petition." 

When  the  general  bill  of  exceptions  was  sealed  to  the 
record  on  September  26,  1911,  nunc  pro  tunc  as  of  De- 
cember 31,  1910,  Mr.  Taulane,  the  assistant  district  at- 
torney, asked  the  court  to  allow  him  an  exception  to  the 
sealing  the  bill  and  to  the  making  of  the  order  of  June  2, 
1911,  which  the  comi;  declined  to  do.  The  exception  re- 
quested by  the  commonwealth  to  the  trial  judge  granting 
the  special  exception  to  parts  of  the  charge  was  rightly  re- 
fused, as  there  is  no  statute  giving  that  right  to  the  com- 
monwealth. 
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It  is  urged  that  the  charge  of  the  court  is  not  before  us 
for  the  reason  that  the  trial  judge  had  no  right  or  power  to 
allow  the  exception,  nimc  pro  time  and  that  such  an  al- 
lowance is  void. 

The  object  of  requiring  counsel  to  except  to  a  charge  at 
its  conclusion,  is  to  call  the  attention  of  the  trial  judge  to 
any  errors  or  omissions  so  that  he  can  then  and  there  cor- 
rect or  supply  them  before  the  jury  finally  retires  to  delib- 
erate: Com.  V.  Caraffa,  222  Pa.  297;  Com.  v.  Pacito,  229 
Pa.  328. 

As  stated  in  Com.  v.  Arnold,  161  Pa.  320,  "We  are  not 
disposed  to  stand  on  mere  forms.  That  the  record  is  true 
and  the  judge  so  declares,  is  the  substance,  the  form  is  not 
very  material."  "The  charge  is  his  charge  and  the  filing 
is  his  act,  and  the  statute  of  Westminster,  still  in  force, 
the  act  of  February  24,  1806,  4  Sm.  Laws,  270,  and  the 
Act  of  May  24,  1887,  P.  L.  199,  alike  require  that  he 
should  do  it  in  person  and  certify  his  doing  so  by  his 
own  signature:"  Smith  v.  Times  Pub.  Co.,  178  Pa.  481. 

In  Farley  v.  Ry.  Co.,  32  Pa.  Superior  Ct.  413,  the  cer- 
tificate of  the  judge,  though  in  proper  form,  was  on  a  loose 
independent  piece  of  paper  and  was  presented  to  this  co\xrt 
when  the  case  was  being  argued.  Of  this  practice  we  said : 
"When  it  is  remembered  that  the  report  of  the  evidence 
duly  certified  by  the  judge  is  not  open  to  criticism  in  the 
appellate  comi;,  and  that  it  depends  for  this  presumption 
of  verity  upon  such  certificate,  it  is  apparent  that  a  loose 
paper  not  attached  to,  and  not  in  any  way  identifying  the 
stenographer's  report  of  the  testimony,  and  not  filed  in  the 
office  of  the  prothonotary  of  the  court  below  until  after 
the  record  and  the  stenographer's  report  of  the  testimony 
have  been  removed  to  the  appellate  court,  is  not  a  com- 
pliance with  the  rule,  even  though  the  paper  be  drawn  in 
the  exact  words  of  the  rule";  had  this  certificate  been 
filed  before  the  appeal  was  taken  and  brought  up  regu- 
larly with  the  record,  a  very  different  question  would 
have  been  presented. 

In  Haines  v.  Com.,  99  Pa.  410,  Judge  Sharswood 


Digitized  by 


Google 


362        COMMONWEALTH  v.  DUFFY,  Appellant. 

Opinion  of  the  Court  [49  Pa.  Superior  Ct. 

states  the  practice  to  be:  ''In  strictness  these  (bills  of  ex- 
ceptions) ought  to  be  presented  and  sealed  during  the 
trial,  and  such  was  formerly  the  practice  in  civil  cases. 
The  courts,  however,  have  relaxed  this  strictness  Mid  all 
that  is  required  now,  is  that  the  exception  should  be  taken 
and  noted  at  the  time.  It  is  very  plain  that  this  new  prac- 
tice required  to  be  regulated  by  rules  of  court,  and  a  reason- 
able time  fixed  within  which  the  court  should  be  called  on 
to  seal  the  bill.  It  ought  to  be  within  such  time,  ''as  that 
the  matter  be  still  fresh  in  the  recollection  of  the  court." 

And  in  the  same  case  when  it  was  before  the  Supreme 
Court  in  100  Pa.  317,  Judge  Sterritt  said  the  exception 
should  be  requested  and  noted,  and,  "then  or  within  such 
reasonable  time  as  the  rules  of  coiu*t  may  prescribe,  seal 
the  bill  in  due  form.'' 

To  the  trial  judge  may  safely  be  left  the  decision  of  the 
question,  whether  an  exception  was  rightly  to  be  expected 
to  the  charge,  and  whether  the  defendant  was  prejudiced 
by  it,  if  it  should  be  determined  to  be  erroneous,  as  well  as 
whether  such  allowance  was  in  violation  of  a  rule  of  court 
relating  to  the  practice  in  such  cases.  Rules  of  coiu*t  are 
intended  to  facilitate  the  proper  administration  of  the  law 
and  not  to  obstruct  it.  The  court  which  made  the  rule 
could  modify  it,  while  the  record  was  yet  before  it  to  the 
end  that  justice  should  be  done. 

The  question  was  very  carefully  considered  in  Miflflin 
Twp.  Poor  District  v.  Poor  District,  37  Pa.  Superior  Ct. 
611,  in  which  Rice,  P.  J.,  says:  "It  is  not  sufficient  to 
merely  file  exceptions.  They  must  be  noted  by  the  court. 
This  is  absolutely  essential  to  entitle  them  to  go  upon  the 
record.  It  must  appear  in  some  form  that  they  were 
presented  to  the  court,  and  were  put  upon  the  record  with 
the  express  sanction  of  the  court.  As  the  decisions  of  the 
court  upon  the  several  written  points  of  law  submitted  by 
the  parties  are  not  usually  made  upon  the  hearing  and 
argument,  it  is  apparent  that  the  legislature  did  not  in- 
tend to  make  it  an  imperative  requirement  that  the  excep- 
tions be  noted  at  that  time.    Nor  do  we  think  they  may 
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not  be  noted  after  the  date  on  which  the  decisions  were 
rendered.  It  is  due  to  the  court,  however,  that  they  be 
presented  to  it  within  such  reasonable  time  thereafter  ''as 
that  the  matter  may  be  still  fresh  in  the  recollection  of  the 
court,"  and  we  have  no  doubt  that  it  is  within  the  power 
of  the  quarter  sessions  to  declare  by  a  general  rule  what 
is  the  reasonable  time  within  which  they  must  be  pre- 
sented," 

The  requirement  that  the  exception  shall  be  sealed 
within  a  reasonable  time  is  clearly  for  the  benefit  of  the 
trial  judge  while  the  facts  are  fresh  in  his  recollection,  and 
what  is  a  reasonable  time  is  best  determined  by  the  judge 
who  is  to  seal  the  bill.  Evidently  the  trial  judge  in  this 
case  considered  the  time  reasonable,  and  that  the  matters 
were  yet  clearly  before  him,  as  he  did  in  fact  seal  the  bill  of 
exceptions,  while  the  record  was  still  in  his  court. 

It  was  the  very  situation  had  in  mind  by  the  writer  of 
the  last  cited  case  when  he  says,  ''But  be  that  as  it  may, 
having  regard  to  the  reason  of  the  requirement  that  the  ex- 
ception be  noted  by  the  court,  as  well  as  to  the  very  words 
of  the  act,  we  think  it  clear  that  this  must  be  done  before 
the  writ  of  error  (now  appeal)  allowed  by  the  act  may  be 
sued  out." 

In  Dock  V.  Hart,  7  W.  &  S.  172,  Judge  Gibson  held, 
that  a  bill  of  exception  to  the  charge  of  the  court  if  taken 
after  the  verdict  is  in  time,  if  it  is  sealed  by  the  court  and 
sent  up  with  the  record. 

If  we  stick  in  the  black  letter,  and  hold  that  the  excep- 
tion must  be  sealed  at  the  time  and  during  the  progress  of 
the  trial,  a  day's  delay  would  be  as  fatal  as  a  week  or  a 
month,  which  would  not  be  reasonable  in  the  light  of  the 
decisions.  In  Brown  v.  Com.,  78  Pa.  122,  the  caption  of 
the  indictment  was  entitled  as  in  the  oyer  and  terminer, 
and  was  amended  after  trial,  conviction  and  sentence,  so 
as  to  be  entitled,  as  in  the  court  of  quarter  sessions.  The 
Supreme  Court  held  that,  "Every  substantial  right  of  the 
prisoner  was  observed,  and  nothing  but  the  formality  of 
the  certificate  was  wanting.   The  lodging  of  a  writ  of  error 
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is  no  test  in  such  a  case,  but  it  is  the  power  of  the  court,  and 
the  propriety  of  making  the  amendment.  Where  the  court 
has  the  power,  and  exercises  it  properly,  this  coml;  will  not 
inquire  into  the  state  of  the  record  before  the  return  of  the 
writ,  but  will  look  only  at  its  condition  when  returned  in 
obedience  to  the  writ.  If,  then,  it  appears  to  be  regular, 
its  previous  condition  will  be  disregarded.  Oiu*  province 
is  not  to  look  for  error  merely  to  reverse,  but  to  look  for 
merits  in  the  cause  of  reversal.  The  day  of  mere  techni- 
cality is  past  and  the  courts  should  look  more  at  substan- 
tial justice  than  artificial  nicety:  Com.  v.  Keenan,  67  Pa. 
203;  Girts  v.  Com.,  22  Pa.  351." 

In  re  Sheppard's  Election,  77  Pa.  295,  in  considering  the 
very  question  involved  here,  it  is  said:  "It  is  doubtless 
true  that  after  the  end  of  the  term  in  which  the  court  has 
rendered  judgment  upon  a  case  stated,  on  a  general  or 
special  verdict  from  which  an  appeal  may  be  taken  by  writ 
of  error,  or  otherwise,  it  cannot  alter  or  change  it  with  a 
view  to  correct  what  the  court  on  further  reflection  may 
consider  an  error  therein,  and  yet  it  would  be  going  too 
far  to  say  that  such  coml;  may  not  afterwards  and  before 
any  proceeding  has  been  had  upon  the  judgment,  correct 
a  mere  mistake  that  has  arisen  in  entering  it  differently 
from  what  was  intended  or  perhaps  directed:"  Stephens 
V.  Cowan,  6  Watts,  511.  And  said  Judge  Tilghman,  one 
of  the  safest  of  judges:  '*But  although  it  had  not  been 
during  the  term,  it  would  not  follow  that  the  comi;  had 
exceeded  its  power,  for  amendments  have  been  allowed, 
not  only  after  the  term  but  even  after  error  brought:" 
Ordroneaux  v.  Prady,  6  S.  &  R.  510.  The  same  excellent 
judge  said  in  Bailey  v.  Musgrave,  2  S.  &  R.  219:  "Where 
the  object  of  the  amendment  is  to  do  justice,  courts  are 
vested  with  extensive  powers,  not  only  by  statute,  but  by 
the  common  law.  The  strictness  which  formerly  obtained 
in  the  granting  of  amendments,  is  said  in  our  books  to  be 
almost  entirely  eradicated.  Not  only  has  every  comi;  the 
power,  but  it  is  its  duty  to  amend  a  clerical  error,  which 
stands  in  the  way  of  justice." 
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From  the  weight  of  the  above  authorities  we  feel  no 
hesitancy  in  holding  that  the  exceptions  to  the  charge  as 
specified  in  the  order  of  June  2, 1911,  were  properly  allowed 
by  the  trial  judge  and  are  before  us  for  consideration. 

The  first,  as  represented  by  the  fifth  assignment  of  error, 
is  as  follows:  "All  that  is  necessary  to  establish  satisfac- 
torily and  clearly  in  a  case  of  conspiracy  is,  by  evidence 
which  may  be  scattered,  which  may  relate  at  one  time  to 
one,  two  or  more  defendants,  and  at  another  time  to  an- 
other,— all  that  is  necessary  is  to  show  that  the  men 
charged  were  in  point  of  fact,  in  the  belief  of  the  jury, 
working  to  accomplish  a  certain  wicked  end.  If  that  is 
shown,  then  all  is  shown  that  is  necessary  in  order  to 
establish  the  charge  of  conspiracy,  and  in  this  particular 
case  the  question  is,  does  the  evidence  show  that." 

Standing  alone  this  excerpt  from  the  charge  does  not 
fully  define  a  criminal  conspiracy,  nor  how  it  is  to  be 
proved,  but  in  other  parts  of  his  charge  the  character  of 
the  offense  is  elaborated,  and  we  feel  that  the  jury  fairly 
imderstood  what  was  necessary  for  them  to  find  in  order 
to  declare  the  defendants  guilty — ^in  one  place  the  learned 
trial  judge  stated,  "Now  a  conspiracy  is  something  that 
everybody  can  imderstand.  There  is  nothing  very  mys- 
terious in  it.  It  is  simply  a  combination  between  people 
to  accomplish  some  iUegal  end."  And  again  he  states, 
"Only  those  can  properly  be  found  guilty  who  are  shown 
to  have  had  an  actual  connection  with  the  illegal  combi- 
nation." And  further,  "It  is  claimed  that  the  evidence 
shows  that  these  defendants  were  all  contributing  to  do 
this,  with  the  set  purpose  of  interfering  with  the  rights  of 
these  men  who  were  arrested." 

The  necessity  for  finding,  that  the  purpose  of  the  com- 
bination was  to  do  an  illegal  act  and  the  actual  connection 
of  some  of  the  defendants  to  effect  this  purpose  was  made 
sufficiently  clear. 

The  inquiry  is  put  in  the  opinion  refusing  a  new  trial. 
What  need  was  there  for  the  trial  judge  to  add  to  what  we 
have  quoted  from  his  charge  that  the  defendants  must 
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be  shown  to  have  indulged  in  a '' f ocalization  of  effort  upon 
a  particular  object,"  or  "breathed  together  to  accomplish 
a  criminal  purpose"?  The  words  used  are  not  material, 
but  a  long  line  of  text  writers  and  eminent  judges  have  em- 
phasized the  duty  of  the  trial  judge  in  defining  in  plain 
words  the  very  nature  of  the  crime  so  that  there  may 
not  be  any  misunderstanding  or  doubt  in  the  minds  of  the 
jury  in  r^ard  to  it,  and  the  words  quoted  have  the  ap- 
proval of  both  the  appellate  courts  of  this  state.  On  a  re- 
trial of  this  case  there  should  be  a  more  clear  and  definite 
explanation  of  this  matter. 

The  second  item  in  the  nunc  pro  tunc  allowance  as  rep- 
resented by  the  sixth  assignment  of  error  is  as  follows: 
'*The  law  does  not  say  that  a  jury  must  be  able  to  say, 
'  We  know  that  man  is  guilty,'  but  the  law  does  say  that 
the  jury  must  be  able  to  say,  'We  sincerely  believe  upon 
the  evidence  that  the  man  is  guilty/  and  a  juryman  has 
no  right  for  the  purpose  of  evading  responsibility,  or  acting 
a  cowardly  part  to  say,  *Well,  I  doubt,  I  doubt  as  to 
whether  the  man  is  guilty.' "  This  excerpt  was  immedi- 
ately preceded  by  the  statement:  ''All  defendants  come 
into  court  with  the  presumption  that  they  are  innocent. 
The  law  says  that  it  is  the  duty  of  the  commonwealth 
before  it  can  properly  ask  for  a  conviction  to  satisfy  a 
jury  that  that  presumption  is  overcome,  that  the  evidence 
in  the  case  shows  that  the  people  were  guilty,  notwith- 
standing the  presumption,  and  the  law  goes  further,  and 
it  says  that  a  jury  must  not  only  have  a  sort  of  impression 
that  a  man  is  guilty,  may  think  that  the  circumstances 
are  suspicious,  but  that  a  jury  must  be  so  far  satisfied  that 
it  can  say  it  has  no  reasonable  doubt  in  r^ard  to  the 
matter." 

The  charge  of  the  court  is  a  careful  and  elaborate  sub- 
mission of  the  case  to  the  jury  in  an  exceptionally  candid 
manner.  The  instruction  in  regard  to  a  reasonable  doubt, 
and  the  effect  to  be  given  to  it,  is  not  sufficiently  clear  in 
the  part  quoted  in  this  assignment — ^nor  is  it  made  clear 
in  the  other  part  of  the  charge.    The  only  time  the  words 
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'^ reasonable  doubt"  are  used  in  a  charge  covering  ten 
pages  of  the  paper-book,  is  as  stated  above.  While  it  is 
not  required  that  the  words  should  be  repeated,  it  is  im- 
peratively demanded  by  our  decisions,  that  the  jury  should 
be  clearly  and  positively  instructed  as  to  their  meaning. 

In  other  parts  of  the  charge  the  trial  judge  used  the  ex- 
pressions: ''does  the  evidence  or  does  not  the  evidence 
satisfy  the  jury,"  "all  that  is  necessary  to  establish  satis- 
factorily and  clearly,"  etc.,  "in  the  belief  of  the  jury," 
"does  the  evidence  satisfy  you  that  they  are  guilty, "  whom 
you  believe  the  evidence  to  show  to  be  guilty,"  "imless 
you  believe  the  evidence  satisfactorily  shows  that  they 
were  guilty,"  and  concluded  with  the  part  last  quoted  and 
that  in  the  assignment. 

Combining  the  different  expressions  of  the  trial  judge 
in  regard  to  the  degree  of  proof  necessary  to  convict,  the 
jury  would  be  warranted  in  coming  to  a  conclusion  that 
they  could  accept  and  act  upon  a  much  lower  grade  or 
standard  of  proof  or  doubt  than  is  required  in  this  state. 

When  a  reasonable  doubt,  within  the  meaning  of  the 
law  and  under  the  evidence,  exists,  it  is  the  property  of  the 
defendant,  and  must  result  in  an  acquittal.  The  principle 
is  too  well  recognized  and  important  to  be  ignored:  Com. 
V.  Rider,  29  Pa.  Superior  Ct.  621.  It  is  a  time-honored 
safeguard  upon  which  all  defendants  have  a  right  to  rely: 
Com.  V.  Devine,  18  Pa.  Superior  Ct.  431. 

In  Com.  V.  Deitrick,  221  Pa.  7,  the  trial  judge  said:  "If 
on  the  other  hand,  however,  you  reach  the  conclusion 
from  the  preponderance  of  the  credible  evidence  in  the 
cause,  that  the  prisoner  unlawfully  and  maliciously  shot 
and  killed  Jones,  the  deceased,  then  we  will  say  to  you 
that  it  would  be  your  duty  to  convict"  and  it  was  held  to 
be  inadequate,  even  though  in  other  parts  of  the  charge, 
the  trial  judge  directed  the  jury  that  "in  order  to  convict 
the  defendant,  the  testimony  on  behalf  of  the  Common- 
wealth must  satisfy  their  minds  of  his  guilt  beyond  a 
reasonable  doubt,"  but  Judge  Stewakt  states:  "It  is  im- 
possible to  tell  which  of  the  conflicting  directions  were 
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observed  by  the  jury."  See  Com.  v.  Andrews,  234  Pa. 
000,  ffled  February  5,  1912. 

The  material  testimony  offered  by  the  commonwealth 
in  this  case  came  from  a  challenged  som'ce — the  witnesses 
being  reformed  criminals  and  their  credibility  was  directly 
attacked,  so  that  it  was  specially  important,  that  the  jury 
should  be  fully  and  clearly  instructed  on  the  question  of 
reasonable  doubt.    This  assignment  of  error  is  sustained. 

When  the  exception  nunc  pro  tunc  was  allowed  on 
June  2,  1911,  the  practice  which  had  theretofore  existed 
under  the  Acts  of  February  24,  1806,  4  Sm.  L.  270, 
April  15, 1856,  P.  L.  337,  and  March  24, 1877,  P.  L.  38,  as 
interpreted  in  Ciuiiis  v.  Winston,  186  Pa.  492,  and  many 
cases  following  it,  had  been  radically  changed  by  the  Act 
of  May  11, 1911,  P.  L.  279,  which  provides  that  exceptions 
may  be  taken  without  allowance  by  the  trial  judge  to  any 
part  or  all  of  the  charge,  or  to  the  answers  to  points  for 
any  reason  that  may  be  alleged  regarding  the  same  in  the 
hearing  of  the  court  before  the  jury  retires  to  consider  its 
verdict  or,  thereafter  by  leave  of  the  court;  and  they 
shall  be  thereupon  noted  by  the  official  stenographer  and 
thereafter  shall  have  all  the  effects  of  exceptions  duly 
written  out,  signed  and  sealed  by  the  trial  judge  at  the 
time  of  the  trial.  While  this  act  is  not  retroactive,  the 
necessity  for  the  earUer  requirement  of  noting  the  excep- 
tion before  verdict  was  done  away  with, — ^when  this  stat- 
ute became  operative. 

The  judgment  is  reversed  and  a  new  trial  awarded. 

Rice,  P.  J.,  dissenting: 

It  cannot  be  contended  that  there  was  not  sufficient 
competent  testimony  in  the  case  to  warrant  the  jury,  if 
they  believed  it,  in  finding  the  defendants  guilty.  The 
grounds  upon  which  the  judgment  is  to  be  reversed  and 
the  cause  sent  back  for  a  retrial  are,  that  the  co\xrt  erred 
(1)  in  the  admission  of  incompetent  evidence,  and  (2)  in  its 
charge  to  the  jury.  Being  unable  to  concur  in  the  judg- 
ment, it  seems  right,  in  view  of  the  very  able  discussion  of 
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the  case  in  the  opinion  of  the  majority,  that  I  should  at 
least  state  the  grounds  of  my  dissent. 

1. 1  am  of  opinion  that  the  first  and  second  assignments 
of  error  should  be  overruled,  not  merely  for  the  technical 
reason  that  the  defendants  did  not  move  to  strike  out  the 
testimony,  but  for  the  substantial  reason  that,  as  the 
evidence  stood  when  the  commonwealth  rested,  sufficient 
connection  was  shown  between  the  persons  whose  state- 
ments were  put  in  evidence  and  the  defendants  in  the  case 
to  make  the  testimony  competent,  and,  therefore,  the 
court  would  not  have  been  bound  to  strike  it  out,  even  if 
the  motion  had  been  made.  The  order  of  testimony  is  a 
matter  very  much  within  the  discretion  of  the  judge  try- 
ing the  case,  and  the  admission  of  testimony  not  fully 
competent  at  the  time  of  its  admission  is  ordinarily  no 
ground  for  reversal,  if  it  be  rendered  competent  by  the 
subsequent  admission  of  other  testimony. 

2.  My  conclusion  that  the  third  and  fourth  assignments 
of  error  should  be  overruled  rests  on  different  grounds. 
The  fact  that  certain  persons  came  to  the  prisoners'  cell 
about  three  o'clock  p.  m.,  and  asked  their  names,  seems 
to  be  irrelevant,  but  I  cannot  see  that  the  admission  of  the 
fact  in  evidence  was  prejudicial  to  the  defendants,  or 
groimd  for  reversal.  The  fact  that  until  that  time  the 
prisoners'  names  had  not  been  taken  or  asked  for,  was 
pertinent,  under  the  circumstances.  I  am  inclined  to  the 
opinion,  also,  that  the  evidence  alluded  to  in  the  fourth 
assignment  of  error  was  not  harmful  to  the  defendants. 
No  fact  was  elicited,  and  there  was  nothing  in  the  answer 
of  the  house  sergeant  which  tended  to  incriminate  them. 
The  most  serious  objection,  it  seems  to  me,  that  may  be 
made  against  this  testimony,  is  that  it  was  irrelevant.  But 
the  irrelevancy  was  not  of  such  gravity  and  of  such  mis- 
leading character  as  to  be  ground  for  reversing  the  judg- 
ment on  this  assignment. 

3.  I  am  of  the  opinion  that  the  assignments  of  error 
to  the  judge's  charge  should  be  overruled  because  no 
exception  was  taken,  or  asked  for,  to  the  charge,  before 
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verdict  rendered,  and  this  was  essential  in  order  to  bring 
the  charge  on  record  for  purposes  of  review.  Curtis  v. 
Winston,  186  Pa.  492,  which  is  authority  for  this  proposi- 
tion, has  been  followed  in  a  large  number  of  cases  since 
the  time  it  was  rendered,  and  amongst  them,  I  refer  to 
Com.  V.  Johnston,  44  Pa.  Superior  Ct.  218  (a  criminal 
case),  and  the  recent  cases  therein  cited.  There  is  a 
distinction  between  asking  for  an  exception  and  the  seal- 
ing of  a  bill,  and  upon  that  subject  I  call  attention  to 
Haines  v.  Com.,  99  Pa.  410,  s.  c.  100  Pa.  317,  and  Phelps 
V.  Mayer,  56  U.  S.  160.  In  my  judgment,  the  sealing  of 
a  bill  by  the  judge,  incorporating  parts  of  his  charge, 
several  weeks  after  the  verdict  was  rendered,  particularly 
for  the  reason  upon  which  it  was  asked,  could  not  have 
the  effect  of  curing  the  omission  to  except  to  the  charge 
before  verdict  rendered. 

I  feel  no  hesitation  in  invoking  the  rule  above  referred 
to  because,  after  consideration  of  the  charge,  as  a  whole, 
I  am  of  opinion  that  no  injustice  will  result  therefrom. 


Commonwealth  v.  Lynch,  Appellant. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

For  the  reasons  given  in  the  opinion  filed  in  Com.  v. 
Thomas  J.  Duflfy,  ante,  p.  346,  the  judgment  in  this  case 
is  reversed  and  a  new  trial  awarded. 


Commonwealth  v.  Sweeney,  Appellant. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

For  the  reasons  given  in  the  opinion  filed  in  Com.  v. 

Thomas  J.  Duflfy,  ante,  p.  346,  the  judgment  in  this  case 

is  reversed  and  a  new  trial  awarded. 
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Commonwealth  v.  Shobert,  Appellant. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

For  the  reasons  given  in  the  opinion  filed  in  Com.  v. 

Thomas  J.  Dufify,  ante,  p.  346,  the  judgment  in  this  case 

is  reversed  and  a  new  trial  awarded. 


Commonwealth  v.  Debussey,  Appellant. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

For  the  reasons  given  in  the  opinion  filed  in  Com.  v. 

Thomas  J.  Duflfy,  ante,  p.  346,  the  judgment  in  this  case 

is  reversed  and  a  new  trial  awarded. 


HamiU,  Appellant,  v.  Christiana  Borough. 

Negligence — Road — Absence  of  guard  rail—Borottgh. 

1.  In  an  action  by  a  woman  forty-seven  years  old  against  a  borough 
to  recover  damages  for  personal  injuries  sustained  while  she  was  driv- 
ing a  buggy  on  a  dark  night  on  a  road  in  the  borough,  it  appeared  that 
at  the  point  of  the  accident  the  road  was  from  three  to  four  feet  above 
the  adjoining  land  on  one  side,  from  which  it  was  separated  by  a  stone 
wall,  the  top  of  which  was  on  a  level  with  the  roadway,  and  not  pro- 
tected by  a  guard  rail  or  any  barrier.  The  plaintiff  had  the  reins 
loosely  in  her  hands,  which  were  lying  on  her  lap.  The  right  wheel 
scraped  against  some  stones,  and  the  plaintiff  called:  "Whoa''  to  the 
horse,  which  stopped  and  began  to  back.  The  horse  was  not  frightened 
and  plaintiff  made  no  effort  to  control  him  when  he  began  to  back, 
permitting  the  reins  to  remain  just  as  they  were.  He  continued  to 
back  with  the  result  that  the  buggy  went  over  the  wall,  and  plaintiff 
was  injured.  Held,  that  the  question  of  plaintiff's  contributory  neg- 
ligence was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 
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2.  It  is  only  where  the  facts  are  such  that  all  reasonable  minds  must 
draw  the  same  conclusions  from  them,  that  the  question  of  contribu- 
tory negligence  is  to  be  disposed  of  by  the  court  as  a  matter  of  law. 
It  is  not  the  province  of  the  court  to  weigh  the  evidence  or  decide 
between  conflicting  statements  of  witnesses,  or  to  decide  what  in- 
ferences should  be  drawn  from  uncontradicted  evidence,  if  different 
minds  could  fairly  come  to  different  ccmclusions  from  it. 

Argued  Nov.  16, 1911.  Appeal,  No.  157,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Lancaster  Co., 
AprU  T.,  1907,  No.  38,  for  defendant  non  obstante  vere- 
dicto in  case  of  Jennie  Hamill  v.  Christiana  Borough. 
Before  Rice,  P.  J.,  Henderson,  Morrison.  Oblady, 
Head,  Beaver  and  Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Hassler,  J. 

The  circimistances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Coml;. 

At  the  trial  the  jury  returned  a  verdict  for  the  plaintiff 
for  $1,000.  Subsequently  the  court  entered  judgment  for 
defendant  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

C.  Eugene  Montgomery y  for  appellant. — ^The  question  of 
the  plaintiff's  contributory  negligence  was  for  the  jury: 
Bitting  V.  Maxatawny  Twp.,  177  Pa.  213;  Yoders  v.  Am- 
well  Twp.,  172  Pa.  447. 

W.  U.  Hensd  and  John,  E.  MaJUme^  for  appellee. — Plain- 
tiff was  guilty  of  contributory  negligence:  Cage  v.  Franklin 
Twp.,  11  Pa.  Superior  Ct.  533;  Mueller  v.  Ross  Twp.,  152 
Pa.  399;  Crescent  Twp.  v.  Anderson,  114  Pa.  643;  Hill  v. 
Tionesta  Twp.,  146  Pa.  11;  Bailey  v.  Brown  Twp.,  190 
Pa.  530;  Conrad  v.  Upper  Augusta  Twp.,  200  Pa.  337; 
Forks  Twp.  v.  King,  84  Pa.  230;  Winner  v.  Oakland  Twp., 
158  Pa.  405. 
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Under  the  pleadings  and  evidence  there  could  be  no 
recovery  by  plaintiff  because  the  statement  in  the  case 
sets  forth  that  the  accident  occurred  on  the  "approach" 
to  the  bridge:  Penn  Twp.  v.  Perry  County,  78  Pa.  457; 
Westfield  Boro.  v.  Tioga  County,  150  Pa.  152;  Francis 
V.  Franklin  Twp.,  179  Pa.  195;  Com.  v.  Loomis,  128  Pa. 
174. 

Opinion  by  Oklady,  J.,  March  1, 1912: 

The  trial  of  this  case  in  the  court  below  resulted  in  a 
verdict  in  the  plaintiff's  favor,  and  in  disposing  of  a  motion 
for  a  new  trial  and  one  for  judgment  non  obstante  verdicto 
in  favor  of  the  defendant,  the  court  discharged  the  first, 
and  made  absolute  the  second.  The  defendant  had  asked 
for  binding  instructions  to  the  jury  in  its  favor,  but  this 
the  court  refuised,  and  in  disposing  of  the  question  in  an 
opinion  filed,  the  trial  judge  concludes  that  he  should  have 
directed  a  verdict  for  the  defendant  for  the  reason  that 
the  plaintiff's  contributory  negligence  precluded  a  recovery 
of  damages  by  her. 

A  review  of  the  facts  which  are  practically  imdisputed, 
is  necessary  to  appreciate  fairly  the  decision  of  the  court. 
The  plaintiff,  a  married  woman  aged  47  years,  with  her 
son  aged  10  years,  was  driving  a  well-broken  and  safe 
family  horse  in  a  single  seat  buggy,  from  Christiana  to 
Cochranville,  on  the  evening  of  December  15, 1906,  about 
six  o'clock,  after  it  was  quite  dark.  She  was  familiar  with 
the  road  and  its  surroundings.  When  she  was  leaving  the 
borough,  and  approaching  a  point  called  Caruthers  Mill, 
the  road  turned  slightly  to  the  left  and  crossed  a  covered 
mill  race  on  the  approach  to  an  inter  county  bridge,  which 
was  about  175  feet  distant  from  the  mill.  At  the  inter- 
section of  the  road  near  the  mill  there  was  an  electric  light 
suspended  from  a  telegraph  pole.  We  adopt  the  court's 
description  of  the  place,  '*The  bridge  near  where  the  acci- 
dent occurred  has  two  wing  walls  extending  about  twenty 
feet  westward  from  the  defendant  borough.  They  were 
raised  from  three  to  four  feet  above  the  level  of  the  road- 
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way,  westward  of  these  walls,  for  a  distance  of  about  thirty 
feet,  the  roadway  is  from  three  to  four  feet  above  the  land 
adjoining  to  the  south,  from  which  it  is  separated  by  a 
stone  wall,  the  top  of  which  is  on  a  level  with  the  roadway, 
and  is  not  protected  by  a  guard  rail  or  any  barrier  to  pre- 
vent those  using  the  highway  from  going  over  it,"  and, 
the  theory  as  to  how  her  mishap  occurred,  is  given  by  the 
coiui;  as  follows:  ''She  had  the  reins  loosely  in  her  hands, 
which  were  lying  on  her  lap,  thus  permitting  the  horse  to 
find  the  road.  When  close  to  the  bridge  the  right  wheel 
scraped  against  some  stones,  presumably  the  wing  wall, 
as  there  were  no  other  stones  there.  She  called  ''Whoa" 
to  the  horse,  which  stopped  and  began  to  back.  There  was 
not  the  slightest  evidence  that  it  was  frightened.  She 
made  no  efforts  to  control  the  horse  when  he  conunenced 
to  back,  permitting  the  reins  to  remain  just  as  they  were 
before.  The  horse  continued  to  back,  and  when  about 
the  middle  of  the  thirty-foot  wall,  the  carriage  was  backed 
over  the  wall.    She  was  thrown  out,"  etc. 

Our  objection  to  this  is,  that  it  is  not  the  only  deduction 
to  be  drawn  from  her  testimony,  so  that  a  reasonable  mind 
could  draw  no  other  inference  or  conclusion,  than  that 
the  plaintiff  was  at  fault  in  what  she  did  under  the  circum- 
stances. Considerable  stress  is  put  on  the  fact  that  "She 
had  the  reins  loosely  in  her  hands,  which  were  lying  in  her 
lap,"  and  this  conclusion  is  based  on  the  following:  "Q.  So 
that  is  your  nearest  recollection,  the  lines  were  hanging 
loose  and  your  hands  in  your  lap?  A.  I  don't  know,  they 
were  hanging  loose.  Q.  You  didn't  pull  on  the  lines? 
A.  No,  sir.  Q.  Then  apparently  it  was  loose,  if  anything? 
A.  Yes,  sir."  The  inunediately  preceding  questions  are: 
"  Q.  While  you  were  coming  down  from  the  electric  light 
towards  the  bridge  who  was  holding  the  lines?  A.  I  was. 
Q.  Holding  the  lines  with  a  tight  rein,  two  hands  or  one? 
A.  The  ordinary  way  of  driving.  Q.  Tell  the  comi;  and 
jury.  A.  I  never  pull  on  the  lines.  Q.  Were  you  holding 
the  lines  loose?  A.  I  had  them  in  my  hand.  Q.  In  one 
hand  or  two  hands?    A.    Both  hands.    Q.  Yoxu:  hands 
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were  in  your  lap,  were  they?  A.  I  don't  know.  Q.  As 
near  as  you  can  remember?  A.  As  near  as  I  can  remember 
I  kept  them  in  my  lap."  From  this  description  the  only 
thing  that  is  without  controversy  is  that  she  was  driving 
with  loose  reins  and  not  tight  ones,  that  they  were  held 
by  both  hands  lying  in  her  lap,  and  not  with  her  arms  ex- 
tended and  rigid,  or,  as  she  puts  it — ^just  the  ordinary  way. 

We  know  of  no  rule  for  the  successful  control  of  a  back- 
ing horse.  The  writer  has  tried  many  and  failed  in  each 
instance.  There  is  nothing  to  warrant  the  statement  that 
she  "Thus  permitted  the  horse  to  find  the  road,"  yet  there 
are  many  occasions  when  it  is  far  better  to  allow  a  trust- 
worthy, roadwise  horse  to  find  the  road  in  the  dark  than  to 
attempt  to  direct  it.  There  is  a  horse  sense  exhibited  at 
times  which  is  more  reliable  than  the  combined  five  senses 
of  one  who  is  driving  in  the  dark.  When  she  called 
"Whoa,"  the  horse  responded,  but  her  conduct  in  that 
emergency  is  to  be  gauged  by  the  experience  of  persons  who 
have  been  similarly  placed.  Nor  do  we  think  it  conclu- 
sively follows  that  "there  was  not  the  slightest  evidence 
that  it  was  frightened."  She  states:  "I  couldn't  see,  I 
heard  the  scraping  of  the  wheel  and  stopped  the  horse  to 
see  what  it  was.  He  conmienced  to  back,  and  backed  us 
down  over  the  embankment."  Its  continued  backing 
shows  the  reverse  state  of  mind  of  the  horse.  She  did  not 
pull  on  the  lines  to  back  the  horse.  Nor  is  it  at  all  clear  that 
"the  right  wheel  scraped  against  some  stones,  presumably 
the  wing  wall,  as  there  were  no  other  stones  there."  There 
is  no  definite  evidence  as  to  what  stones,  or  where  they 
were  located  that  scraped  the  wheels,  and  it  is  not  to  be  de- 
termined as  a  matter  of  law  that  "they  were  presumably 
the  wing  wall." 

It  was  very  dark;  she  was  partially  blinded  by  the  elec- 
tric light  and  it  was  for  the  jury  to  say  whether  her  manner 
of  driving,  and  the  place  she  occupied  on  the  road  was 
reasonably  careful  and  prudent  under  the  circumstances. 
In  such  an  emergency  the  rule  of  conduct  is  a  flexible  one, 
and  men  of  equal  experience  may  honestly  differ  in  decid- 
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ing  what  is  careless  and  what  ne^igent  under  such  circum- 
stances. For  this  reason  it  is  the  policy  of  the  law  that 
twdve  jurymen  should  weigh,  consider  and  decide  on  the 
evidence  rather  than  that  one,  even  though  he  be  a  judge, 
should  determine  the  fact. 

The  trial  j  udge  took  the  proper  view  of  the  case  in  charg- 
ing the  jury:  ''Now  it  does  not  matter  so  far  as  this  case  is 
concerned — ^what  the  plaintiff  did  after  the  wheel  struck 
whatever  obstacle,  or  scrs^)ed  against  whatever  she  said 
it  did.  What  she  did  in  an  emergency  of  that  kind  she  is 
not  responsible  for,  and  it  would  not  be  contributory  neg- 
ligence. Wh^i  persons  are  placed  in  positions  of  dangar 
they  act  according  to  their  best  judgment.  Their  judg- 
ment may  be  wrong,  but  they  must  act  quickly,  and  if  in 
that  emergency  this  woman  made  a  mistake  in  pulling  or 
not  pulling  the  lines,  or  she  made  a  mistake  in  saying 
''Whoa,"  to  the  animal,  it  could  not  be  considered  con- 
tributory negligence  on  her  part,  because  it  was  done  as  she 
supposed  at  the  time,  or  it  is  presumed  she  so  supposed, 
for  the  purpose  of  saving  her  from  injury  or  harm."  The 
fact  that  the  learned  trial  judge  finally  differed  with  the 
majority  of  this  court,  in  the  only  indisputable  inference 
or  deduction  to  be  drawn  from  her  testimony,  shows  the 
necessity  of  having  the  conflicting  inferences  and  de- 
ductions passed  upon  by  the  tribunal  fixed  by  the  law  for 
disposing  of  questions  of  fact:  Beach  on  Cont.  N%.,  sec. 
162. 

It  is  only  where  the  facts  are  such  that  all  reasonable 
minds  must  draw  the  same  conclusions  from  them,  that 
the  question  of  contributory  negligence  is  to  be  disposed  of 
by  the  court  as  a  matter  of  law.  It  is  not  the  province  of 
the  court  to  weigh  the  evidence  or  decide  between  conflict- 
ing statements  of  witnesses,  or  to  decide  what  inferences 
should  be  drawn  from  uncontradicted  evidence,  if  different 
minds  could  f airiy  come  to  differ^it  conclusions  from  it,  or 
as  stated  by  Judge  Head  in  Portland  Ice  Co.  v.  Connor,  32 
Pa.  Superior  Ct.  28:  "When  conditions  group  th^nselves 
into  unusual  or  varying  forms:  when  the  inferences  to  be 
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drawn  from  established  facts  may  change  with  the  respon- 
sibility of  him  who  makes  them:  when  the  mind  hesitates 
to  affirm  just  what  a  reasonable  man  would  likely  do  under 
the  circumstances,  then  the  ascertainment  of  the  l^al 
duty  becomes  a  mixed  question  of  law  and  fact  and  must 
be  submitted  to  the  jury:"  First  Nat.  Bank  v.  Telegraph 
Co.,  34  Pa.  Superior  Ct.  88;  Brace  v.  Kirby,  43  Pa.  Superior 
Ct.389. 

This  plaintiff  was  using  a  i»x>minent  public  highway  and 
the  accident  was  caused  by  the  lack  of  a  proper  protection 
of  its  sides.  Whether  its  prcndmate  cause  was  within  her 
control  was  purely  a  question  of  fact  under  all  the  evidence 
and  it  was  rightfully  submitted  to  the  jury:  Winner  v. 
Oakland  Township,  158  Pa.  405;  Conrad  v.  Upper  Augusta 
Township,  200  Pa.  337;  Boone  v.  East  Norwegian  Town- 
ship, 192  Pa.  206;  Bittmg  v.  Maxatawny  Township,  177 
Pa.  213;  Yodars  v.  Amwell  Township,  172  Pa.  447. 

The  defendant  claims  to  be  exempt  from  liability  be- 
cause the  statement  sets  forth  that  the  accident  occurred 
on  the  approach  to  the  bridge,  which  it  was  the  duty  of  the 
county  of  Lancaster,  and  not  the  duty  of  the  defendant 
borough  to  maintain.  This  question  was  rightly  disposed 
of  by  the  court  below,  viz. :  "The  statement  fixes  the  place 
of  the  accident  on  the  approach  or  public  road  raised  to 
meet  the  road  at  or  near  the  wing  walls  of  the  bridge,  and 
could,  therefore,  prove  that  it  occurred  on  either,  but  in 
order  to  fix  liability  on  the  defendant  the  testimony  must 
show  that  it  occiured  on  the  public  road."  It  was  the  duty 
of  the  coimty  to  place  a  guard  rail  or  barrier  upon  the 
i^proach  to  the  bridge,  Hamill  v.  Lancaster  Coimty,  225 
Pa.  448,  but  the  evidence  cleariy  shows  that  the  buggy  did 
not  go  over  the  stone  wing  wall  guarding  the  approach  of 
the  Imdge,  which  was  from  three  to  four  feet  high,  but  at  a 
place  "on  the  approach  or  public  road  raised  from  the  old 
public  road  to  meet  the  road  at  or  about  the  wing  walls  to 
said  bridge."  If  this  description  was  not  sufficiently  clear, 
a  more  specific  one  could  have  been  secured  upon  applica- 
tion to  the  court. 


Digitized  by 


Google 


378      HAMILL,  Appellant,  v.  CHRISTIANA  BORO. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct. 

The  case  was  fairly  tried  on  its  merits  and  the  judgment 
in  favor  of  the  defendant  n.  o.  v.  is  reversed.  A  judgment 
is  directed  to  be  entered  in  favor  of  the  plaintiff  on  the 
verdict  as  rendered  by  the  jury. 


Mace  V.  Wilson,  Appellant. 

Landlord  and  tenant — Lease — Oral  agreement — Evidence — Removal 
cf  straw  from  premises, 

1.  Where  a  lease  for  a  year  with  a  privilege  of  an  additional  year, 
contains  a  provision  that  no  wheat  straw  should  be  sold  off  the  prem- 
ises, and  the  tenant  holds  over  from  year  to  year  for  several  years,  and 
finally  in  the  last  year  of  his  tenancy  attempts  to  remove  the  wheat 
straw,  but  is  prevented  by  the  lessor's  successor  in  title  to  the  leased 
premises,  the  lessee  may  show  in  an  action  for  the  price  of  the  straw, 
that  at  the  time  the  lease  was  executed  a  verbal  agreement  was  entered 
into  between  him  and  the  lessor  to  the  effect  that  if  he  held  over  after 
the  termination  of  the  lease  he  should  be  required  to  leave  at  the  end 
of  his  tenancy  no  more  straw  than  was  in  the  place  at  the  beginning 
of  his  term,  and  that  he  in  fact  did  leave  a  greater  quantity  of  straw 
than  was  in  the  place  at  the  beginning.  The  admission  of  such  evidence 
does  not  violate  the  general  rule  prohibiting  the  proof  of  an  oral  agree- 
ment to  vary  the  written  instrument  without  proof  of  fraud,  accident 
or  mistake. 

2.  In  such  a  case  the  successor  in  title  of  the  lessor  acquired  no 
greater  right  than  that  of  his  grantor,  and  was  put  on  inquiry  as  to 
the  terms  of  the  lessee's  tenancy. 

Argued  Nov.  22,  1911.  Appeal,  No.  159,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan. 
Term,  1910,  No.  108,  on  verdict  for  plaintiff  in  case  of 
Paul  V.  Mace  v.  C.  C.  Wilson.  Before  Rice,  P.  J.,  Hen- 
derson, Morrison,  Orlady,  Beaver  and  Porter,  JJ. 
AflSrmed. 

Assumpsit  for  the  value  of  certain  wheat  straw. 
At  the  trial  the  court  gave  binding  instructions  for 
plaintiff. 
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Verdict  and  judgment  for  plaintiff  for  $102.30.  De- 
fendant appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiff. 

A.  M.  Holding  J  for  appellant. — ^The  oral  contract  was 
wholly  inconsistent  with,  and;  in  fact,  annulled  the  writ- 
ten contract:  First  Nat.  Bank  v.  Dick,  22  Pa.  Superior 
Ct.  446;  Union  Storage  Co.  v.  Speck,  194  Pa.  126;  Ridge- 
way  Dynamo  Engine  Co.  v.  Cement  Co.,  221  Pa.  160. 

Even  if  admissible  against  the  original  lessors,  evidence 
of  the  parol  contract  was  not  admissible  against  this 
appellant:  Scott  v.  Burton,  2  Ashmead,  312;  Heilner  v. 
Imbrie,  6  S.  &  R.  401;  Juvenal  v.  Patterson,  10  Pa.  282; 
Springer  v.  Gas  Co.,  145  Pa.  430. 

George  B.  Johnson,  for  appellee. 

Opinion  by  Henderson,  J.,  March  1, 1912: 
The  plaintiff  leased  a  farm  from  the  heirs  of  Nathan  and 
Maria  GriflSth  for  one  year  from  April  1,  1904,  with  the 
privilege  of  an  additional  year  at  the  annual  rental  of 
$275.  The  lease  contained  the  clause  "No  wheat  straw  to 
be  sold  off  the  premises."  The  tenant  exercised  the  op- 
tion for  the  additional  year,  the  effect  of  which  was  to 
create  a  two  years'  term  under  the  original  lease.  He 
subsequently  held  over  from  year  to  year  until  the  first 
day  of  April,  1909,  at  which  later  date  a  crop  of  wheat 
sowed  by  him  was  growing  on  the  farm.  During  the  last 
year  of  his  tenancy  the  defendant  became  the  owner  of 
the  farm,  and  when  the  plaintiff  at  harvest  time  was 
about  to  remove  the  straw  from  the  premises  the  defend- 
ant prevented  him  from  so  doing,  claiming  the  straw  under 
the  provisions  in  the  lease  above  quoted.  The  plaintiff 
offered  evidence  to  show  that  at  the  time  the  lease  was 
executed  a  verbal  agreement  was  entered  into  between  him 
and  the  lessors  to  the  effect  that  if  he  held  over  on  the 
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farm  alter  the  termination  of  the  lease  he  should  be  re- 
quired to  leave  on  the  place  at  the  end  of  his  tenancy 
no  more  straw  than  was  thereon  at  the  begmning  of  his 
term.  This  was  followed  by  evidence  that  he  left  on  the 
farm  a  greater  quantity  of  straw  than  was  there  when  he 
became  a  tenant.  The  action  is  for  damages  for  the  loss 
of  the  straw.  The  plaintiff's  evidence  as  to  the  verbal 
agreement  ai)plicable  to  a  tenancy  beyond  the  term  cre- 
ated by  the  written  lease  was  not  contradicted.  He  not 
only  testified  on  the  subject  himself  but  the  lessors  gave 
evidence  to  the  same  effect.  As  there  was  an  agreement 
with  reference  to  the  value  of  the  property  the  court  di- 
rected a  verdict  for  the  plaintiff.  The  appellant  com- 
plains that  the  plaintiff  was  permitted  to  introduce  evi- 
dence to  vary  the  terms  of  a  written  instrument  by  parol 
evidence  without  proving  fraud,  accident  or  mistake  in 
the  execution  of  the  lease,  and  numerous  authorities  are 
cited  in  support  of  the  position  taken  by  the  learned  coun- 
sel for  the  appellant.  We  think,  however,  they  are  not 
applicable  to  the  facts  presented  at  the  trial.  The  term 
to  which  the  written  lease  applied  was  terminated  on 
April  1,  1906.  When  the  tenant  held  over  for  another 
year  with  the  consent  of  the  landlord  a  new  tenancy  was 
created  from  year  to  year.  Under  such  circumstances 
if  no  other  agreement  is  made  the  law  will  presume  that 
a  new  agreement  is  entered  into  and  that  the  tenant 
holds  the  premises  subject  to  all  such  covenants  con- 
tained in  the  original  lease  as  apply  to  his  present  sit- 
uation: Phillips  V.  Monges,  4  Whart.  226;  Hemphill  v. 
Flynn,  2  Pa.  144.  If  there  were  nothing  in  the  case,  there- 
fore, except  the  original  lease  and  the  fact  of  the  holding 
over  the  tenant  would  be  held  to  the  terms  of  the  original 
lease  so  far  as  applicable,  but  the  imcontradicted  evidence 
is  that  the  parties  anticipated  such  holding  over  and  con- 
tracted with  reference  to  the  straw  in  the  contingency 
that  the  tenant  should  remain  longer  than  the  term  pro- 
vided for  in  the  lease.  This  they  had  an  imdoubted  right 
to  do.    The  presmnption  of  law  was  dispensed  with  in 
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that  particular  and  their  verbal  agreement  became  the  law 
of  the  case.  The  defendant  in  taking  title  to  the  land 
and  an  assignment  of  the  lease  acquired  no  greater  right 
than  his  grantors,  and  was  put  on  inquiry  as  to  the  terms 
of  the  plaintiff's  tenancy.  He  has  no  ground  for  com- 
plaint, therefore,  that  the  contract  was  different  from 
what  he  supposed  it  was. 
The  judgment  is  aflSrmed. 


Doylestown  &  Danborough  Turnpike  Road  Com- 
pany V.  Philadelphia  &  Easton  Electric  Railway 
Ck)mpaiiy,  Appellant  (No.  1). 

Corp(n'atian»---C(mtracU — UUra  tdres — Tvsmpike  company — Street 
raUvxtys' 

In  an  action  by  a  turnpike  company  agamst  a  street  railway  com- 
pany to  recover  rentals  under  a  lease  of  the  turnpike  road  to  the  de- 
fendant, the  d^endant  cannot  set  up  as  a  defense  that  the  lease  was 
not  within  the  charter  powers  of  either  of  the  companies,  where  it 
appears  that  the  defendant  had  obtained  possession  of  the  property 
under  the  lease,  and  continued  to  hold,  use  and  enjoy  it  at  the  time 
the  suit  was  brought. 

Argued  Nov.  23, 1911.  Appeal,  No.  212,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Bucks  Ck).,  Feb.  T., 
1911,  No.  6,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Doylestown 
&  Danborough  Turnpike  Road  Compiany  v.  Philadel- 
phia &  Easton  Electric  Railway  CJompany.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit'for  rentals. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  opinion  of  the  Superior  Court  states  the  case. 
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Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

J.  C.  SwartJey,  of  Swarttey  &  Bunting^  with  him  John  E. 
Snyder^  for  appellant. 

Harmon  Yerkes,  of  Yerkes^  Rosa  &  Roas^  with  him  Henry 
0.  Harris f  for  appellee. 

Opinion  by  Head,  J.,  March  1, 1912: 

The  several  assignments  of  error  present  but  a  single 
question  for  our  consideration.  The  learned  court  below 
made  absolute  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  and  the  defendant  appeals. 

The  plaintiff  sues  to  recover  certain  sums  of  money  re- 
served by  way  of  rental  under  the  terms  of  a  written  lease 
duly  executed  by  both  plaintiff  and  defendant,  both  of  the 
parties  being  corporations.  The  defendant  does  not  deny 
the  execution  of  the  lease;  nor  that  the  sums  sued  for  are 
according  to  the  terms  of  the  lease  due  and  in  arrears;  nor 
that  by  virtue  of  the  lease  it  obtained  possession  of  the 
property  of  the  plaintiff  company  which  it  still  holds,  uses 
and  enjoys.  It  undertakes  to  defend  against  the  recovery 
of  the  rental  reserved  by  the  lease — the  consideration 
money  of  that  use  and  enjoyment — on  the  single  ground 
that  it  was  not  within  the  charter  powers  of  either  of  the 
companies  to  enter  into  the  contract  referred  to.  The  ap- 
plication of  a  well-established  and  familiar  l^al  principle 
to  such  a  state  of  facts  makes  it  apparent  that  it  is  not 
competent  for  a  defendant,  under  such  circumstances,  to 
make  such  a  defense.  Even  if  it  were  clear — ^but  upon  this 
point  we  express  no  opinion — ^that  the  lease  was  ultra 
vires,  the  proposition  that  after  it  has  been  executed  by  one 
party,  the  other  may  retain  the  property  acquired  by  the 
lease  and  at  the  same  time  deny  its  obligation  to  pay  the 
consideration  money,  is  entirely  an  untenable  one. 

If  authority  be  needed  to  support  a  conclusion  so  emi- 
nently reasonable  and  fair,  it  will  be  found  in  Oil  Creek, 
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&  Allegheny  River  Railroad  Co.  v.  Penna.  Trans.  Co.,  83 
Pa.  160;  Presbyterian  Board  of  Relief  v.  Gilbee,  212  Pa. 
310;  Suburban  Rapid  Transit  Street  Ry.  Co.  v.  Mononga- 
hela  Gas  Co.,  230  Pa.  109.  We  quote  but  a  single  excerpt 
from  the  opinion  of  Mr.  Justice  Fell  in  Presbyterian 
Board  of  Relief  v.  Gilbee,  212  Pa.  310,  as  a  clear  and 
pithy  statement  of  the  principle:  "A  corporation  may 
not  avail  itself  even  of  ultra  vires  as  a  defense  where  a 
contract  has  been  entered  into  and  executed  in  good  faith 
by  the  other  party  and  the  corporation  has  received  the 
benefit  of  the  performance."  The  appUcation  of  this  prin- 
ciple to  the  undisputed  facts  as  shown  by  the  pleadings 
left  to  the  learned  court  below  no  other  proper  course  than 
to  enter  the  judgment  complained  of.  This  being  true,  it 
is  manifest  the  time  has  not  arrived  for  any  consideration 
of  some  of  the  interesting  questions  so  ably  argued  by  the 
learned  counsel  for  the  appellant.  The  assignments  of 
error  are  overruled. 
Judgment  aflSrmed. 


Doylestown  &  Danborough  Turnpike  Road  Com- 
pany V.  Philadelphia  &  Easton  Electric  Railway 
Company,  Appellant  (No.  2). 

Opinion  by  Head,  J.,  March  1,  1912: 

By  a  stipulation  filed  of  record  the  judgment  in  this 
appeal  was  to  be  identical  with  that  this  day  entered  in 
the  companion  appeal  of  the  same  parties,  ante,  p.  381. 
For  the  reasons  there  stated  the  judgment  is  afiSrmed. 
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Heil  V.  South  Easton  Water  CJompany,  Appellant. 

Appeals — Assignments  of  error — Findings  of  the  court  helaw — Decree — 
Failure  to  except  to  decree. 

Where  on  an  appeal  in  an  equity  case  the  airignments  of  error  are 
directed  to  the  findings  of  the  court  below,  and  to  the  decree,  but  the 
record  fails  to  disclose  any  exception  taken  to  the  decree,  the  decree 
will  be  sustained.  If  the  decree  is  correct,  it  is  of  little  moment  what 
led  up  to  it. 

Argued  Dec.  6,  1911.  Appeal,  No.  210,  Oct.  T.,  1911, 
by  defendant,  from  decree  of  C.  P.  Northampton  Co., 
Sept.  T.,  1910,  No.  3,  on  bill  in  equity  in  case  of  U.  S.  G. 
Heil  V.  South  Easton  Water  Company.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Beaver  and  Por- 
ter, JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 

Errors  assigned  were  to  various  findings  of  fact  and  law, 
and  to  final  decree  granting  an  injunction  to  which  no 
exception  was  taken. 

Asher  Seip,  with  him  Reeder  and  Coffin,  for  appellant. 

Edward  J.  Fox,  with  him  James  W.  Fox,  for  appellee. 

Opinion  by  Morrison,  J.,  March  1,  1912: 
After  disposing  of  thirty-seven  requests  for  findings  of 
fact,  and  nine  for  findings  of  law,  and  twenty-eight  excep- 
tions, the  learned  court  below  filed  the  following  decree: 
''And  now,  March  20,  1911,  this  cause  came  on  to  be 
heard  by  the  court  en  Banc  upon  exceptions  to  the  findinga 
of  fact  and  conclusions  of  law,  and  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  that  the  ex- 
ceptions are  dismissed  and  that  the  injunction  heretofore 
granted  be  made  permanent  and  a  perpetual  injunction 
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issue  restraining  the  South  Easton  Water  Company,  its 
officers,  agents  and  employees  from  impeding  or  diverting 
the  flow  of  the  water  which  has  heretofore  supplied  the 
spring  of  the  plaintiff,  in  such  a  manner  as  to  interfere 
with  the  accustomed  flow,  and  from  maintaining  any 
trenches  or  so  conducting  its  operations  upon  the  land 
near,  adjoining  or  adjacent  to  the  plaintiff's  spring,  in  such 
a  manner  as  to  withdraw,  divert  or  impede  the  accus- 
tomed flow  of  the  waters  into  the  said  spring  and  that  the 
defendant,  its  agents  and  employees  be  enjoined  from  in 
any  way  impeding  or  interfering  with  the  rights  of  the 
plaintiff  to  the  free  and  uninterrupted  flow  of  the  water 
from  the  said  spring,  and  that  the  defendant  be  com- 
manded forthwith  to  completely  stop  or  close  the  channel 
or  channels  now  existing  in  which  water  now  flows  and  es- 
cai)e8  from  the  places  where  they  have  placed  the  concrete 
box  and  that  they  construct  and  perpetually  maintain  all 
necessary  and  proper  means  and  methods  to  restore  the 
water  in  plaintiff's  spring  as  it  was  on  September  7, 1910, 
at  and  inmiediately  before  the  defendant  interfered  with 
it.  It  is  further  ordered  and  decreed  that  the  said  South 
Easton  Water  Company  shall  pay  the  costs  of  this  pro- 
ceeding. Per  Curiam."  We  find  in  the  record  twenty-nine 
assignments  of  error  and  not  one  of  them  touches  the  final 
decree.  It  is  apparent  from  the  number  of  requests  and 
exceptions,  and  the  vigorous  contest  made  by  the  defend- 
ant's learned  counsel,  that  the  court  below  traveled  over 
a  somewhat  tortuous  route  in  reaching  this  decree  and  it 
must  be  quite  satisfactory  to  the  learned  judge  to  find 
that  his  decree  has  not  been  excepted  to. 

We  have  spent  considerable  time  in  this  case  in  examin- 
ing the  record  and  we  believe  the  decree  to  be  correct,  and 
the  six  judges  who  heard  the  argument  agree  that  it 
should  be  affirmed.  The  fact  that  no  exception  was  taken 
to  the  decree  relieves  us  of  the  labor  of  considering  and 
disposing  of  the  twenty-nine  assignments  of  error,  because, 
as  was  said  by  Mr.  Justice  Brown,  speaking  for  the  Su- 
preme Court,  in  Standard  Soap  &  Oil  Company  v.  Printz 
Vol,  xux— 25 
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Dqpreasing  Company,  232  Pa.  64:  ''Though  the  numer- 
ous assignments  complain  of  the  court's  findings  and  of 
what  was  not  found,  not  one  is  to  the  decree,  and  it  cannot 
therefore  be  disturbed.  We  have  repeatedly  referred  to 
the  mistake  of  multiplying  assignments  of  error.  As  a 
rule,  when  they  are  unduly  numerous,  they  are  'suggestive 
of  firing  at  random  in  the  bushes  in  the  hope  that  a  shot 
may  produce  a  favorable  result:'  Clay  v.  Western  Mary- 
land R.  R.  Co.,  221  Pa.  439.  Of  the  numerous  shots  fired 
in  this  case  not  one  has  hit  the  decree.  It  has  escaped  all  of 
the  assignments,  and  we  must,  therefore,  assume  it  to 
be  correct:  Johnston's  Estate,  222  Pa.  514.  If  it  is  right, 
it  is  of  little  moment  what  led  up  to  it:  Fullerton's  Estate, 
146  Pa.  61 ;  and,  as  it  is  the  wrong  from  which  the  appel- 
lant suffers,  if  it  was  improperly  made,  it  must  be  assigned 
as  error:  Seltzer  v.  Boyer,  224  Pa.  369.  The  appeal  is  dis- 
missed at  appellant's  costs,  and  the  decree  aflSrmed,"  etc. 
For  the  reason  that  the  final  decree  of  the  court  below 
was  not  excepted  to,  and  for  the  further  reason  that  we  are 
satisfied  said  decree  is  correct,  the  assignments  of  error 
are  all  dismissed,  at  appellant's  costs,  and  the  decree  is 
a£Srmed* 


Coyle,  Appellant,  v.  Schrull. 

Practice f  C.  P. — Affidaml  of  defense — AeeunvpsU — Tori—Negligenoe — 
Act  of  May  25, 1887,  P.  L.  f^l. 

Where  a  cause  of  action  is  of  a  mixed  character,  containing  an  element 
of  contract  and  an  element  of  tort,  the  defendant  will  not  be  required 
to  file  an  affidavit  of  defense  although  the  action  may  have  been  prop- 
erly brought  in  assumpsit. 

Argued  Dec.  13,  1911.  Appeal,  No.  225,  Oct  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  No.  6,  Phila.  Co.,  June  T., 
1911,  No.  710,  dischargmg  rule  for  judgment  for  want  of 
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a  sufficient  affidavit  of  defense  in  case  of  John  J.  Coyle  v. 
David  Schrull  and  George  KeUy.  Before  Rice,  F.  J., 
Hendebson,  Mobbison,  Orladt,  Head,  Beaveb  and 
PoBTEB,  JJ.   Affirmed. 

Assumpsit  for  failure  to  keep  safely  an  automobile  left 
in  storage. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  dischar^ng  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Richard  T.  McSorlej/y  for  appellant. — ^The  procedure 
Act  of  May  25,  1887,  P.  L.  271,  requires  an  affidavit  of 
defense  in  actions  upon  oral  contracts,  although  the  con- 
struction of  this  statute  to  include  this  class  is  not  in  ab- 
solute accord  with  the  ordinary  or  literal  meaning  of  its 
words:  Porter  v.  Hildebrand,  14  Pa.  129. 

When  a  person,  under  a  contract,  fails  in  the  perform- 
ance of  a  duty  imposed  by  the  contract  and  is  guilty  of 
negligence  in  the  care  of  goods,  the  owner  may  sue  in 
assumpsit  to  recover  for  his  loss:  Zell  v.  Dimkle,  156  Pa. 
353;  Menner  v.  Del.  &  Hudson  Canal  Co.,  7  Pa.  Superior 
Ct.  135;  Corry  v.  R.  R.  Co.,  194  Pa.  516. 

B.  I.  deYoung,  for  appellees. — ^Under  the  Act  of  May  25, 
1887,  P.  L.  271,  the  legislature  intended  to  confine  the 
remedy  by  judgment  for  want  of  an  affidavit  of  defense 
to  actions  ex  contractu  alone:  Corry  v.  Railroad  Co.,  194 
Pa.  516. 

Under  the  second  head,  it  is  respectfully  submitted 
that  a  defendant  is  not  required  either  to  plead  or  reply 
by  affidavit  of  defense  to  an  insufficient  statement  of 
claim:  Bill  Posting  Sign  Co.  v.  Jermon,  27  Pa.  Superior 
a.  171. 

Opinion  by  Rice,  P.  J.,  March  1, 1912: 

The  plaintiff's  statement  of  claim  in  this  action  of  as- 
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Bumpsit  alleges  that  part  of  the  defendants'  businesB  was 
the  storing  of  automobiles,  and  that  he  delivered  to  them 
his  automobile,  upon  their  promise,  in  consideration  of  tiie 
monthly  charge  which  he  agreed  to  pay,  to  take  due  care 
of  and  securely  keep  the  automobile  for  the  plaintiff  and 
redeliver  it  to  him  when  they  should  be  requested.  The 
statement  further  alleges  that  the  automobile  had  se- 
curely attached  to  it  a  shoe  and  cover  thereof  of  the  value 
of  $46.00,  and  that  the  defendants,  not  regarding  their 
prcMnise,  did  not  take  due  care  of  and  securely  keep  the 
automobile,  shoe  and  cover,  but,  on  the  contrary,  "so  care- 
lessly conducted  themselves  with  respect  to  the  said  auto- 
nK>bile,  shoe  and  cover  and  took  so  little  care  thereof  that 
by  and  through  the  m^^  carelessness,  negligence  and  im- 
IM?oper  conduct  of  the  said  defendants  and  their  servants  in 
that  bdialf,"  the  shoe  and  cover  were  wholly  lost  to  the 
plaintiff,  to  his  damage  in  the  sum  of  $46.90.  In  response 
to  the  rule  on  defendants  to  file  an  affidavit  of  defense,  they 
answered,  under  oath,  that  they  were  advised  that,  as  the 
cause  of  action  set  forth  in  the  statement  was  founded  on 
ne^gence,  they  were  not  required  to  file  an  affidavit  of  de- 
fease. Subsequently,  the  plaintiff  entered  rule  for  judg- 
ment for  want  of  an  affidavit  of  defense,  and  from  the 
discharge  of  that  rule  took  this  appeal. 

We  are  of  opinion  that  the  court  could  not  have  granted 
judgment  without  ignoring  the  construction  that  was 
given  to  the  Act  of  May  25,  1887,  P.  L.  271,  m  Corry  v. 
Penna.  R.  R.  Co.,  194  Pa.  516,  and  applied  in  that  case. 
Chief  Justice  Green,  speaking  for  the  court,  said:  "We 
think  an  examination  of  the  act  of  1887  clearly  shows  that 
it  was  the  intent  of  the  legislature  to  confine  the  remedy  by 
judgment  for  want  of  an  affidavit  of  defense  to  acticMis 
ex  contractu  alone,  as  they  were  before  the  act  was  passed, 
and  not  to  extend  this  remedy  to  actions  ex  delicto,  or  in 
their  natiu'e  ex  delicto."  Then,  after  discussing  sees.  3 
and  5,  he  said:  ''It  seems  to  us  quite  clear  that  it  was  in- 
tended to  limit  the  actions  of  assumpsit  for  which  judg- 
ment may  be  asked  for  want  of  an  affidavit  of  defense  to 
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such  only  as  were  founded  upon  contract  alone.  There  is 
nothing  in  the  language  of  either  section  which  contem- 
plates cases  in  which  the  cause  of  action  may  be  ex  delicto, 
or  of  a  mixed  character  containing  an  element  of  contract/ 
and  an  element  of  tort."  This  precisely  describes  the 
cause  of  action  upon  which  the  plaintiff  saw  fit  to  declare 
in  this  case,  and,  though  assumpsit  would  lie,  yet,  as  the 
cause  of  action  was  of  a  mixed  character,  containing  an 
element  of  contract  and  an  element  of  tort,  it  is  not  the 
kind  of  cause  of  action  which  requires  an  affidavit  of  de- 
fense. The  same  view  of  the  scope  of  the  act  of  1887  was 
taken  in  Com.  v.  Milnor,  23  Pa.  Superior  Ct.  1,  and  in 
Southern  Steamship  Co.  v.  Hull,  46  Pa.  Superior  Ct.  299. 
The  appeal  is  dismissed  at  the  costs  of  the  plaintiff,  but 
without  prejudice  to  his  right  of  trial  by  jury  and  a  second 
I4>peal  after  final  judgment. 


Commonwealth  v.  Clewell,  Appellant. 

Food  law — Oleomargarine — Coloration — Act  of  May  29,  1901,  P.  L, 

ser. 

1.  The  Act  of  May  29,  1901,  P.  L.  327,  which  prohibits  the  sale 
and  manufacture  of  oleomargarine  "which  shall  be  an  imitation  of 
yellow  butt^  produced  from  pure  unadult^nted  milk,  or  cream  of 
the  same,  with  or  without  eoloriiig  matter,''  applies  to  all  butter  made 
wholly  from  the  milk  of  cows  by  the  ordinary  processes  of  manufacture 
having  a  yellow  color,  although  that  color  may  vary  in  degree,  and 
whether  the  natiu:al  color,  or  a  color  artificially  produced  in  imitation 
of  the  natural  color.  It  is  not  to  be  confined  to  butter  made  in  June 
which  has  a  distinct  yellow  color  and  which  is  known  as  ''June  butter  " 
or  '^commercial  butter/' 

2.  On  the  trial  <rf  an  indictment  for  violation  oi  the  act  of  May  20, 
1901,  where  the  evidence  shows  that  the  oleomargarine  in  question 
contained  cotton  seed  oil  and  butter  fat,  and  in  the  opinion  of  the 
expert  chemist  palm  oil  also,  and  that  it  possessed  a  distinct  yellow 
butter  color,  the  case  is  necessarily  for  the  jury. 

3.  On  the  trial  of  such  an  indictment  where  samples  of  <rfeomaigarine 
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and  butter  were  to  be  sent  out  with  the  jury  for  the  purpose  of  applying 
the  testimony  of  the  witnesses  to  the  e^diibits  in  the  case,  it  is  not 
error  for  the  court  to  tell  the  jury  that  they  ought  not  to  substitute 
their  own  judgment  irrespective  of  what  the  witnesses  said,  or  their 
own  comparisons  of  the  samples  for  the  sworn  testimony  which  they 
had  in  the  case. 

4.  In  such  a  case  an  offer  to  introduce  a  sample  of  what  was  alleged 
to  be  yellow  butter  for  the  purpose  of  establishing  a  standard  of  com- 
pariscm  without  offering  to  show  that  the  proposed  standard  was  in 
fact  butter,  was  clearly  inadmissible  and  properly  rejected  by  the  court. 
An  offer  to  introduce  a  sample  of  artificially  colored  oleomargarine 
is  also  irrelevant. 

Argued  Dec.  4,  191L  Appeal,  No.  145,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  Q.  S.  Northampton  Co., 
Dec.  T.,  1910,  No.  64,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Harris  A.  Clewell.  Before  Rice,  P.  J., 
PoRTEB,  Henderson,  Mobrison,  Orladt,  Beaver  and 
Porter,  JJ.    Affirmed. 

Indictment  for  sale  of  oleomargarine  colored  to  resemble 
butter.   Before  Stewart,  J. 

At  the  trial  when  J.  H.  Ohl,  a  witness  for  defendant,  was 
on  the  stand,  the  following  o£fer  was  made: 

Mr.  Rossiter :  We  propose  to  show  by  the  witness  on  the 
stand  that  he  is  acquainted  and  knows  of  the  classification 
of  butter;  that  butter  is  commercially  divided  into  two 
classes,  known  as  white  butter  and  yellow  butter,  and  that 
exhibit  No.  1  comes  within  the  class  known  as  white  butter. 

Mr.  Bechtel :  Objected  to  for  the  same  reasons;  the  com- 
parison must  be  between  natural  butter. 

Objections  sustained. 

Exception,  and  bill  sealed  for  defendant.  [10] 

Mr.  Rossiter:  It  is  proposed  to  show  by  the  witness  on 
the  stand  that  the  defendant's  exhibit  No.  7  is  of  the 
shade  of  what  is  known'as  yellow  butter;  this  to  be  followed 
by  evidence  that  exhibit  No.  7  is  artificially  colored  butter. 

Mr.  Bechtel:  Objected  to  for  the  same  reasons;  the  com- 
parison must  be  between  natural  butter. 

Objection  sustained. 
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Exception,  and  bill  sealed  for  defendant.  [11] 

Mr.  Rossiter:  The  defendant  proposes  to  prove  by  the 
witness  on  the  stand  that  defendant's  exhibit  No.  8  is 
the  color  of  yellow  butter;  this  to  be  followed  by  evidence 
that  the  defendant's  exhibit  No.  8  is  artificially  colored 
oleomargarine. 

Mr.  Bechtel:  We  o£fer  the  same  objection. 

The  Court:  The  objection  is  sustained.  This  ruling  is 
predicated  on  the  omission  of  the  defendant  to  prove  that 
it  is  yellow  butter  produced  from  pure  and  unadulterated 
milk  and  cream. 

Exception  and  bill  sealed  for  defendant.  [12] 

When  0.  M.  Rechinger,  a  witness  for  defendant,  was  on 
the  stand,  he  was  asked  this  question : 

Mr.  Rossiter:  I  propose  to  identify,  by  the  witness  on 
the  stand,  a  sample  of  colored  oleomargarine,  for  the 
purpose  of  comparing  with  the  exhibit  No.  1,  which  is  al- 
leged to  be  of  a  color  of  yellow  butter;  this  for  the  piupose 
of  comparison. 

Objected  to  by  Mr.  Bechtel. 

Objection  sustained,  and  bill  sealed  for  defendant.  [13] 

Mr.  Rossiter:  We  propose  to  have  the  witness  identify 
an  artificially  colored  yellow  butter,  for  the  purpose  of 
comparison  with  exhibit  No.  1. 

Mr.  Bechtel:  Objected  to  as  incompetent,  irrelevant 
and  inunaterial. 

Objection  sustained. 

Exception,  and  bill  sealed  for  defendant.  [14] 

The  court  charged  in  part  as  follows: 

Nor  can  you  set  up  what  is  known  as  a  trade  standard; 
nor  can  you  judge  it  by  what  some  of  the  witnesses  call 
the  ^*  conmiercial  standard."  Some  of  them  spoke  about 
the  standard  in  New  York,  or  in  other  places.  Now  you 
see  if  you  had  any  such  standard  as  that,  you  would  be 
entirely  at  sea.  You  must  take  the  standard  which  I 
have  read  for  you  from  the  act  of  assembly,  **yellow  butter 
produced  from  pure,  imadulterated  milk,  or  cream  of 
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the  same,  with  or  without  coloring  matter."  Now  take 
that  standard,  take  the  evidence  in  the  jcase  and  see  how 
it  sizes  up  with  the  standard.  [8] 

These  exhibits  which  have  been  admitted  are  for  your 
help  and  for  your  assistance.  They  are  admitted  for  the 
purpose  of  comparison,  and  when  the  samples  will  be  sent 
out  to  you,  you  can  take  those  samples  for  the  purpose 
of  applying  the  testimony  of  the  witnesses  to  the  exhibits 
in  the  case,  but  remember,  gentlemen  of  the  jiuy,  you 
ought  not  to  substitute  your  own  judgment  irrespective 
of  what  the  witnesses  have  said  or  your  own  comparison 
of  the  samples  for  the  sworn  testimony  which  we  have 
had  in  this  case.  It  is  the  testimony  of  the  witnesses 
which  should  govern  you,  and  the  samples  are  as  an  aid 
in  bringing  to  your  minds  what  the  witnesses  said  con- 
cerning them.  [9] 

Verdict  of  guilty,  upon  which  judgment  of  sentence 
was  passed.   Defendant  appealed. 

Errors  assigned  among  others  were  (7)  r^usal  of  bind- 
ing instructions  for  defendant;  (8,  9)  portions  of  charge 
as  above  quoting,  them;  (10-14)  rulings  on  evidence,  quot- 
ing the  bill  of  exceptions. 

B.  S.  Taylor,  with  him  U.  P.  Rossiter,  for  appellant, 
cited:  Oleomargarine  Inquiry,  38  Pa.  C.  C.  Rep.  273. 

WiUiam  M.  McKeen,  district  attorney,  with  him,  Wil- 
liam F.  Fackenihal  and  Edgar  W.  Beditd,  for  appellee, 
cited:  Com.  v.  VanDyke,  13  Pa.  Superior  Ct.  484;  Com.  v. 
MeUet,  27  Pa.  Superior  Ct.  41. 

Opinion  by  Henderson,  J.,  March  1, 1912: 
The  defendant  was  convicted  on  an  indictment  charging 
him  with  selling  oleomargariqp  which  was  not  ^'made  and 
kept  free  from  all  coloration  and  ingredients  causing  it  to 
look  like  yellow  butter"  in  violation  of  the  Act  of  May  29, 
1901,  P.  L.  327.    The  question  involved  is  thus  stated: 
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"Whether  the  Act  of  Assembly  of  May  29, 1901,  P.  L.  327, 
Section  1,  prohibiting  the  sale,  manufacture,  etc.,  of  oleo- 
margarine 'which  shall  be  in  imitation  of  yellow  butt^ 
produced  irom  pure,  unadulterated  milk,  or  cream  of  the 
same,  with  or  without  coloring  matter,'  means  any  shade 
or  tint  of  yellow,  and  not  what  is  commercially  known  as 
yellow  buttar.  In  other  words,  is  yellow  butter  in  the  act 
sj^onymous  with  any  shade  of  butter  yellow?"  In  the 
argument  of  the  appellant's  counsel  the  statement  is  made 
that  the  only  issue  is,  whether  the  oleomargarine  sold  by 
defendant  contained  coloring  matter  or  ingredients  caus- 
ing it  to  look  like  yellow  butter  produced  from  pure,  un- 
adulterated milk,  or  cream  of  the  same,  with  or  without 
coloring  matter.  Th^  position  taken  by  the  appellant  is 
''that  the  yellow  butter  named  in  the  Act  has  reference  to 
a  certain  standard  of  yellow  butter  which  is  the  natural 
butter  made  in  the  month  of  June  and  which  assumes  a 
rich  yellow  color,  but  that  natural  butter  made  at  any 
other  time  of  the  year  falls  below  this  standard  of  color." 
It  is  also  contended  that  butter  made  at  other  times  in 
the  year  than  the  month  of  June  is  generally  artificially 
colored  to  resemble  butter  made  in  the  month  of  Jime 
and  that,  therefore,  butter  so  colored  becomes  a  standard 
of  the  yellow  butter  to  which  the  act  of  assembly  refers 
and  that  the  defendant  should  have  been  permitted  to 
offer  in  evidence  a  sample  of  artificially  colored  butter  for 
the  purpose  of  showing  that  the  oleomargarine  which  he 
sold  was  not  of  that  color.  The  issue  thus  presented  is 
within  narrow  compass.  The  position  of  the  defendant 
asks  us  to  declare  that  when  the  legislature  speaks  of 
"jrellow  butter"  it  means  butter  having  the  color  of  that 
product  made  in  the  month  of  Jime,  but  we  are  unable  to 
find  either  in  the  words  of  the  statute  or  from  a  considera- 
tion of  the  reasons  leading  to  its  enactment  any  warrant  for 
such  construction.  As  has  been  repeatedly  stated  the  prin- 
cipal object  of  the  act  was  to  prevent  deception  by  dealers 
in  oleomargarine  and  it  would  be  a  remarkable  inference 
that  care  was  only  exercised  toward  the  safeguarding  of  the 
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public  against  imposition  as  to  butter  made  during  one- 
twelfth  of  the  year.  Witnesses  are  not  necessary  to  show 
that  butter  is  not  all  of  the  same  color  whether  made  in 
the  month  of  June  or  at  any  other  time.  Different  shades 
of  yellow  appear  in  its  production  contingent  on  the  breed 
of  cows,  the  feed  used,  the  time  of  year  in  which  it  is  made 
and  the  process  of  manufacture,  and  when  the  phrase 
''yellow  butter''  is  used  we  think  the  legislattu^  intended 
to  describe  the  general* color  inhering  in  that  product. 
Any  other  construction  would  open  ^very  market  to  the 
sale  of  oleomargarine  made  in  imitation  of  butter  and  no 
prohibition  would  exist  except  as  to  the  imitation  of  the 
highest  natural  color  of  butter  or  of  butter  colored  in  imi- 
tation of  it.  This  would  defeat  the  very  purpose  of  the  act. 
It  is  our  duty  to  give  it  a  reasonable  construction  and  to 
enforce  it  according  to  its  spirit  as  well  as  its  letter.  If 
we  should  hold  that  the  words  "yellow  butter"  are  equiva- 
lent to  "commercial  butter"  as  contended  for  by  the  ap- 
pellant we  would  be  deciding  that  the  law  forbids  the  sale 
of  oleomargarine  not  made  and  kept  free  from  all  colora- 
tion or  ingredients  causing  it  to  look  like  butter  having 
the  highest  natural  color  of  yellow  or  butter  artificially 
colored  in  imitation  of  such  highest  natural  color.  This 
would  be  equivalent  to  re-enacting  the  statute  and  giving 
it  an  application  and  lunitation  which  could  not  have  been 
in  legislative  contemplation.  The  whole  history  of  the 
legislation  on  this  subject  shows  that  what  was  aimed  at 
is  the  prevention  of  fraud  on  the  consumers  by  the  sale 
to  them  of  another  substance  as  and  for  butter.  It  was 
recognized  that  oleomargarine  when  not  artificially  col- 
ored has  a  white  or  very  light  shade  and  that  some  butter 
because  of  the  use  of  excessive  heat  in  the  making  or  some 
other  cause  might  also  be  white  or  very  light  and  that 
to  make  white  butter  a  standard  would  be  a  practical 
prohibition  of  the  manufactiu^  of  oleomargarine  at  all. 
Hence,  the  qualifying  word  "yellow."  But  there  was  no 
attempt  to  fix  an  absolute  shade  of  yellow  nor  intention 
to  permit  an  imitation  of  all  shades  of  butter  except  that 
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which  was  colored  to  the  highest  d^ree  of  yellow  which 
butter  in  its  natural  condition  ever  possesses.  It  was 
imimportant,  therefore,  to  know  what  was  recognissed 
in  the  trade  in  New  York  or  elsewhere  as  "yellow  butter." 
It  may  be,  as  stated  by  the  learned  counsel  for  the  ap- 
pellant, that  this  is  butter  colored  to  imitate  June  butter 
.and  that  the  public  taste  at  the  large  centers  of  trade  de- 
mands this  color,  but  a  large  part  of  the  butter  produced  in 
the  commonwealth  is  consumed  in  the  localities  in  which 
it  is  produced  and  is  sold  from  farms  and  creameries  to 
local  customers.  These  consumers  were  within  the  view 
of  the  legislature  as  well  as  dwellers  in  the  largest  cities 
and  are  entitled  to  the  same  protection.  The  yellow  butter 
to  which  the  act  refers  is  not  that  sold  in  New  York  or 
Philadelphia  alone  but  that  which  is  produced  on  the  farms 
and  in  the  factories  as  well  and  is  sold  in  its  natural  color 
or  with  the  addition  of  coloring  matter  to  increase  its 
yellowness.  The  offer  of  artificially  colored  butter  to  es- 
tablish a  standard  of  color  would  not  have  helped  the 
defendant,  for  the  prohibition  is  against  the  imitation  at 
yellow  butter  whether  it  be  colored  or  not.  If  the  com- 
monwealth could  show  that  the  oleomargarine  sold  was 
in  imitation  of  yellow  butter  produced  from  pure  unadul- 
terated milk  and  cream  without  coloring  matter  the  case 
would  be  made  out,  and  it  was  of  no  consequence  that  it 
was  not  like  some  sample  of  colored  butter  which  the  de- 
fendant proposed  to  bring  into  the  case.  As  there  was 
evidence  clear  and  direct  that  the  oleomargarine  in  ques- 
tion contained  cottonseed  oil  and  butter  fat  and  in  the 
opinion  of  the  expert  chemist  palm-oil  also,  and  that  it 
possessed  a  distinct  yellow  butter  color  the  case  was  neces- 
sarily one  for  the  jury.  The  subject  of  the  ninth  assign- 
ment is  a  portion  of  the  charge  and  contains  instruction 
to  the  jury  that  the  samples  of  oleomargarine  and  butter 
were  to  be  sent  out  for  the  purpose  of  applying  the  testi- 
mony of  the  witnesses  to  the  exhibits  in  the  case  and  the 
court  said  to  the  jury  that  they  ought  not  to  substitute 
their  own  judgment  irrespective  of  what  the  witnesses  said 
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or  their  own  comparisons  of  the  samples  for  the  sworn 
testimony  which  they  had  in  the  case.  This  part  of  the 
dmrge  immediately  followed  a  reference  by  the  court  to 
exhibits  niunber  one,  nine  and  ten  and  the  testimony  of 
a  chemist  called  by  the  defense  who  analyzed  exhibits  nine 
and  ten  and  testified  that  they  were  piu^  butter  containing 
no  coloring  matter.  The  instruction  to  the  jiuy  was  not 
inapi^opriate,  therefore,  as  they  were  not  experts  compe- 
tent to  determine  the  composition  of  the  exhibits  nor  to  say 
whether  they  were  oleomargarine  or  butter  unaided  by  the 
testimony  of  the  witnesses.  The  instruction  was  not  harm- 
ful to  the  defendant. 

The  offer  to  introduce  a  sample  of  what  was  alleged  to  be 
yellow  butter  for  the  purpose  of  establishing  a  standard  of 
comparison  without  offering  to  show  that  the  proposed 
standard  was  in  fact  butter  was  clearly  inadmissible  and 
properly  rejected  by  the  comii.  The  offer  to  introduce  a 
sample  of  artificially  colored  oleomargarine  was  irrelevant. 
There  are  doubtless  various  shades  of  color  in  oleomargar- 
ine. The  jiuy  would  get  no  information  from  the  sample 
<^[^:ed  which  would  be  of  benefit  to  them  in  determining 
whether  the  article  sold  by  the  defendant  was  like  yellow 
butter.  The  court  permitted  the  defendant  to  offer  butter 
produced  from  pure  imadulterated  milk  and  cream,  and 
exhibit  number  nine  which  was  shown  to  be  uncolored 
June  butter  was  put  in  evidence.  Testimony  was  also 
admitted  to  show  that  the  defendant's  oleomargarine  re- 
sembled white  butter  and  the  issue  was  squarely  made 
as  to  its  likeness  to  yellow  butter.  Unless,  therefore,  the 
defendant  can  maintain  his  position  that  he  may  sell  oleo- 
margarine of  all  shades  of  butter  color  except  the  deepest 
shade  of  yellow  exhibited  in  Jime  butter  he  has  no  defense 
and  this  in  our  view  of  the  statute  is  not  a  maintainable 
position. 

The  assignments  of  error  are  all  overruled,  the  judgment 
is  affirmed  and  the  record  remitted  to  the  court  below  to 
the  end  that  the  sentence  be  carried  into  execution. 
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Commonwealth  v.  Ignatavig,  Appellant. 

Food  lau>— Oleomargarine — ColoraHon — Act  of  May  29,  1901,  P.  L. 
«7. 

1.  The  Act  of  May  29,  1091,  P.  L.  327,  which  prohibits  the  sale 
and  manufacture  of  oleomargarine  "which  shall  be  an  imitation  of 
yellow  butter  produced  from  pure  unadulterated  milk,  or  cream  of  the 
same,  with  or  without  coloring  matter,"  applies  to  all  butter  made 
wholly  from  the  milk  of  cows  by  the  ordinary  processes  of  manufac- 
ture having  a  yellow  color,  although  that  color  may  vary  in  degree, 
and  whether  the  natural  color,  or  a  color  artificially  produced  in  imita- 
tion ci  the  natural  color.  It  is  not  to  be  confined  to  butter  made  in 
June  which  has  a  distinct  yellow  color,  and  which  is  known  as  "June 
butter"  or  "commercial  butter." 

2.  On  the  trial  of  an  indictment  for  violation  of  the  act  of  May  29, 
1901,  where  the  defendant  offers  evidence  to  show  that  oleomargarine 
had  necessarily  a  yellow  tint,  the  commonwealth  may  introduce  in 
evidence  a  package  of  white  oleomargarine  not  only  for  the  purpose 
of  showing  that  oleomargarine  is  not  necessarily  yellow,  but  also  as 
a  standard  of  comparison  with  the  oleomargarine  bought  from  the  de- 
fendant which  was  shown  to  have  ingredients  that  would  account  for 
its  yellow  color. 

3.  In  such  a  case  an  offer  of  a  package  of  butter  by  the  defendant 
as  yellow  butter  is  properiy  rejected  where  there  is  no  offer  to  prove 
that  such  butter  was  the  natural  product  of  cream. 

Argued  Dec.  4,  1911-  Appeal,  No.  136,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  Q.  S.  Schuylkill  Ca, 
Jan.  T.,  1911,  No.  13,  on  verdict  of  guilty  in  case  of 
Commonwealtli  v.  Alexander  T.  Ignatavig.  Before 
Rice,  P.  J.,  Hendekson,  Morrison,  Orlady,  Beaver 
and  Porter,  JJ.   Affirmed. 

Indictment  for  violation  of  the  Act  of  May  29,  1901, 
P.  L.  227,  in  selling  oleomargarine  colored  yellow.  Be- 
fore Bbchtel,  J. 

At  the  trial  the  commonwealth  offered  under  objec- 
tion and  exception  various  samples  of  oleomargarine, 
and  of  butter.  [1-8] 
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The  court  refused  under  objection  and  exception  to 
permit  the  defendant  to  introduce  a  sample  of  butter 
bought  from  Gimbel  Brothers^  without  proving  that  it 
was  made  of  cream.  [9] 

The  court  also  refused  under  objection  and  exception 
to  permit  the  defendant  to  show  what  was  understood 
by  the  terms  ''yellow  butter*'  and  "commercial  butter." 
[12-16] 

The  court  charged  in  part  as  follows: 

[It  has  been  contended  by  coimsel  for  the  defense,  to 
some  extent,  in  fact  quite  earnestly,  that  yellow  butter 
is  meant  to  be  what  is  known  as  conmiercial  yellow  butter; 
but  we  do  not  feel  that  we  should  place  that  construction 
upon  the  act  unless  a  higher  court  says  that  we  shall 
do  so;  because  it  can  be  readily  imderstood  that,  if  com- 
parison was  to  be  made  with  butter  which  contained  any 
ingredient  that  gave  it  an  artificial  color,  it  would  be 
hard  to  fix  any  standard  with  which  to  compare  the 
oleomargarine,  for  the  reason  that  we  might  have  as 
many  shades  of  butter  as  there  could  be  shades  of  yellow 
coloring  put  into  it.]  [17] 

Verdict  of  guilty,  upon  which  judgment  of  sentence 
was  passed.   Defendant  appealed. 

Erroen  assigned  were  (1-9,  12-16)  rulings  on  evidence, 
quoting  the  bill  of  exceptions;  (17)  portion  of  charge 
as  above,  quoting  it;  (20)  in  refusing  binding  instructions 
for  defendant. 

Thomas  James  Meagher^  with  him  George  F.  Brumm 
and  William  H.  Wilson,  for  appellant. 

Edgar  W.  Bechtel,  with  him  Wm.  F.  Lyons,  district 
attorney,  and  C.  A.  Snyder,  for  appellee. 

Opinion  bt  Hendbbson,  J.,  March  1, 1912: 

The  charge  i^gainst  the  defendant  was  that  he  sold  oleo- 
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margarine  which  was  not  made  and  kept  free  from  all 
coloration  or  ingredients  causing  it  to  look  like  yellow  but- 
ter, in  violation  of  the  Act  of  May  29,  1901,  P.  L.  327. 
The  fact  of  the  sale  was  not  denied,  but  the  defendant  con- 
tends that  evidence  was  improperly  introduced  and  that' 
the  statute  was  not  correctly  interpreted  by  the  trial 
judge  in  the  charge  to  the  jury.  The  commonwealth 
offered  as  exhibits  packages  of  oleomargarine  alleged  to 
have  the  color  of  yellow  butter  bought  from  the  defend- 
ant and  a  package  shown  to  have  the  natural  color  of 
oleomargarine.  All  of  these  samples  were  analyzed  by  a 
chemist  in  the  service  of  the  pure  food  division  of  the 
department  of  agriculture,  and  were  admitted  as  exhibits 
in  the  case  to  show  the  color  of  the  product  sold  by  the  de- 
fendant and  the  color  of  oleomargarine  as  it  might  be  and 
was  made  without  coloration  or  ingredients  causing  it  to 
look  like  yellow  butter.  A  sample  of  butter  was  offered 
to  show  the  color  of  butter  made  from  the  cream  of  cows 
without  the  addition  of  any  substance  to  affect  its  color. 
Objection  was  made  to  the  introduction  of  the  package 
ol  white  oleomargarine  because  the  question  was  not  then 
raised  whether  oleomargarine  could  be  made  without  some 
likeness  in  color  to  butter  and  to  the  sample  of  butter 
c^ered  because  it  was  made  in  the  spring  when  the  color 
of  butter  is  light  and  the  sample  was  not  therefore  a 
ocnrect  exhibit  of  the  butter  referred  to  in  the  act  of  as- 
sembly which  the  defendant  contended  was  '^Jime  but- 
ter" or  *'  commercial  butter."  The  first  eight  assignments 
of  error  relate  to  these  samples  and  may  be  considered  to- 
gether. The  sale  of  the  oleomargarine  being  admitted  the 
question  for  the  consideration  of  the  jury  was  whether  the 
thing  sold  looked  like  yellow  butter,  and  while  it  was  not 
necessary  for  the  commonwealth  at  that  stage  of  the  pro- 
ceedings to  show  that  oleomargarine  was  manufactured 
which  did  not  have  this  likeness  it  was  not  erroneous  to 
permit  proof  of  that  fact  when  offered  by  the  common- 
wealth in  anticipation  of  testimony  tending  to  show  that 
a  yellow  color  was  an  essential  quality  of  oleomargarine. 
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At  a  later  stage  of  the  trial  the  defendant  offered  evid^ioe 
to  show  that  a  yellow  tint  was  inseparable  from  that  prod^ 
uct  when  manufactured  from  the  constituents  essential 
to  its  production,  and  the  relevancy  of  evidence  as  to  this 
sample  was  thus  established.  We  do  not  wish  to  be  under- 
stood as  deciding  that  a  successful  defense  could  be  main- 
tained on  proof  that  oleomargarine  is  necessarily  yellow, 
but  that  was  one  of  the  facts  all^^  and  evidence  was 
offered  by  the  defense  to  that  effect  and  this  the  common- 
wealth might  rebut.  The  sample  was  also  admissible  for 
the  piurpose  of  comparison  by  the  jiury  betwe^i  it  and  the 
packages  bought  from  the  defendant,  one  of  which  was 
shown  to  contain  some  butter  and  the  other  cottonseed 
oil,  the  presence  of  which  would  account,  in  part  at  least, 
for  the  color  exhibited  by  the  specimens.  The  offer  of 
the  package  of  butter  was  allowed  to  bring  before  the  jury 
evidence  of  the  natural  color  of  butter  and  this  evidence 
we  regard  as  clearly  admissible,  if  evidence  were  at  all 
necessary  to  inform  a  jury  of  average  intellig^ice  what 
yellow  butter  looks  like.  The  offer  of  the  defendant  to 
prove  that  a  sample  of  butter  obtained  from  Gimbel 
Brothers  in  Philadelphia  was  yellow  butter  was  properly 
rejected.  There  was  no  offer  to  prove  nor  pretense  that 
it  was  the  nat\u*al  product  of  cream  and  the  jury  would 
receive  no  light  from  the  examination  of  such  an  exhibit. 
The  yellow  butter  to  which  the  act  applies  is  butter  made 
from  the  milk  of  cows  and  the  imitation  prohibited  is 
likeness  to  that  product.  It  was  not  sufficient  to  show  that 
the  article  was  regarded  by  the  witness  as  yellow  butter, 
and  whether  made  from  milk  and  whether  artificially 
colored  or  not  was  not  offered  to  be  shown.  One  of  the 
principal  objects  of  the  statute  as  was  stated  by  Presi- 
dent Judge  Rice  in  Com.  v.  Mellet,  27  Pa.  Superior  Ct.  41, 
50,  was  ''to  prevent  the  sale  of  oleomargarine,  \iHbich,  by 
reason  of  the  addition  of  coloring  matter,  or  of  the  selec- 
tion or  treatment  or  combination  of  its  component  parts, 
is  made  to  resemble  and  be  in  imitation  of  yellow  butter.'* 
It  was  not  the  purpose  to  fix  as  a  standard  butter  highly 
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colored  artificially  nor  something  which  may  not  have 
been  in  fact  pure  butter.  The  14th,  15th,  16th  and  17th 
assignments  relate  to  evidence  bearing  on  the  meaning  of 
the  words  "yellow  butter"  and  the  effort  of  the  defendant 
to  show  what  was  known  in  the  market  as  "yellow  butter." 
The  only  market  referred  to  was  the  Philadelphia  market 
and  the  proposal  was  to  show  what  the  color  "yellow" 
is  as  applied  to  commercial  butter.  These  offers  were 
overruled  by  the  court  for  the  reason  that  the  act  has 
reference  to  the  color  of  butter  that  is  made  exclusively 
from  milk  or  cream  without  the  addition  of  any  ingredient 
to  give  it  any  other  color  than  its  natural  color — ^the 
color  derived  from  the  ingredients  used  to  make  what  is 
known  as  imadulterated  butter.  Opportunity  was  given 
to  prove  the  color  of  butter  made  at  the  time  of  trial  or  at 
any  other  time  of  year,  but  the  defense  was  limited  to  the 
natural  color,  not  that  produced  by  the  addition  of  some 
ingredient  for  the  purpose  of  producing  color.  In  so  ruling 
the  court  was  obviously  in  harmony  with  the  spirit  and 
purpose  of  the  statute.  It  is  within  the  power  of  the  legis- 
lature to  wholly  prohibit  the  sale  of  oleomargarine  as  was 
done  by  the  act  of  May  21,  1885,  P.  L.  22,  and  if  to  pro- 
hibit, certainly  to  regulate.  It  may  be  that  the  regulation 
referred  to  embarrasses  manufacturers  of  and  dealers  in 
this  class  of  goods,  but  that  is  a  legislative  consideration. 
It  was  evidently  the  belief  of  the  lawmaking  body  that  this 
provision  and  others  incorporated  into  the  statute  were 
necessary  to  prevent  deception  and  it  is  not  for  the  court 
to  hold  that  this  was  a  mistaken  conception.  Evidence 
was  in  the  case  that  natural  butter  has  a  color  known  as 
"butter  yellow"  and  that  it  is  yellow  all  the  year  aroimd; 
that  depth  of  color  varies  somewhat  but  that  in  the  ordi- 
nary processes  of  manufacture  it  has  a  distinctive  yellow 
color,  and  this  is  what  the  defendant's  oleomargarine  im- 
itated. The  court  submitted  the  case  with  instructions 
as  favorable  to  the  defendant  as  the  facts  would  permit. 
Attention  was  called  to  the  evidence  that  butter  in  May, 
June  and  July  has  a  distinct  yellow  color  known  as  yellow 
You  xi4ix— 26 
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butter  and  that  this  is  the  color  tiiat  the  legislature  in- 
tended that  oleomargarine  should  not  possess — ^that  is, 
the  color  of  yellow  butter.  This  we  think  limited  the 
conmionwealth  to  proof  of  a  higher  degree  of  color  than 
is  required  by  the  statute  and  to  that  extent  was  favor- 
able to  the  defendant.  We  have  considered  the  words 
''yellow  butter"  as  used  in  the  statute  in  Com.  v.  Cle- 
well,  ante,  p.  389,  decided  at  this  term,  and  what  was  there 
said  need  not  be  now  repeated.  Oiu:  conclusion  was  that 
the  prohibition  of  the  statute  appUed  to  all  butter  made 
wholly  from  the  milk  of  cows  by  the  ordinary  processes  of 
manufacture  having  a  yellow  color  although  that  color 
might  vary  in  degree  and  whether  the  natural  color  or  a 
color  artificially  produced  in  imitation  of  the  natural  color. 
The  ]iut)rs  saw  the  oleomargarine  which  the  defendant 
sold ;  they  saw  a  sample  of  white  oleomargarine ;  they  heard 
the  testimony  of  one  of  the  defendant's  witnesses  from 
whom  he  purchased  the  oleomargarine  that  a  yellow  tint 
inhered  in  all  oleomargarine,  and  they  saw  a  sample  of 
pure  butter  made  about  the  time  of  the  trial.  They 
brought  into  exercise  their  own  sense,  as  well,  and  on  the 
evidence  convicted  the  defendant. 

We  do  not  find  any  reversible  error  in  the  proceeding 
and  tha*efore  affirm  the  judgment  and  r^nit  the  record 
to  the  court  below  to  the  end  that  the  sentence  may  be 
carried  into  effect. 


Flick's  Case. 


PvUbiUc  offieerB—CUy  solicUor — Fees — Titie  to  office— Quo  wamnUo. 

A  rule  <m  the  prothonotaiy  to  pay  over  to  a  person  claiming  to  be 
the  solicitor  of  a  city,  the  statutory  docket  fees  allowed  to  attorneys 
under  the  Act  of  April  2, 1868,  P.  L.  3,  involves  a  question  of  title  to 
office,  where  it  appears  that  the  judgments  on  which  the  fees  were 
claimed,  had  been  entered  <m  the  moticm  of  another  attorney  who 
claimed  to  be  the  city  solicitor.    In  such  a  case  the  proper  remedy  of 
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the  claimant  of  the  fees  was  by  a  writ  of  quo  warranto  to  test  the  other 
attorney's  right  to  act  as  city  solicitor. 

Argued  Oct.  23,  1911.  Appeal,  No.  258,  Oct.  T.,  1910, 
by  E.  H.  Flick,  from  order  of  C.  P.  Blair  Co.,  Oct.  T., 
1900,  No.  37,  discharging  rule  on  prothonotary  to  pay  over 
docket  fees  In  re  Rule  at  Instance  of  E.  H.  Flick  on  J.  L. 
Hartman,  Prothonotary.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orladt,  Head,  Beaver  and  Porter,  JJ. 
AflSrmed. 

Rule  on  prothonotary  to  pay  over  docket  fees  allowed 
to  attorneys  under  the  Act  of  April  2,  1868,  P.  L.  3.  Be- 
fore Baldrige,  p.  J. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  order  discharging  the  rule. 

W.  C.  Fletcher  J  for  appellant,  cited:  Flick  v.  Harpham, 
13  Pa.  C.  C.  Rep.  648. 

Thos.  C.  Hare,  for  appellee,  cited:  Com.  v.  McCombs,  56 
Pa.  436;  Fahnestock  v.  Clark,  24  Pa.  501;  Gihx)y's  App., 
100  Pa.  5. 

Opinion  by  Porter,  J.,  March  1, 1912: 

The  appellant  presented  his  petition  to  the  court  below 
averring  that  he  had  been  duly  elected  solicitor  of  Altoona 
city  for  and  during  the  term  from  May  9,  1892,  until 
May  14, 1894;  that  as  such  solicitor  there  became  due  him 
certain  docket  fees,  upon  judgments  entered  during  said 
term  in  favor  of  the  city  of  Altoona,  upon  written  motions 
of  N.  P.  Mervine,  Esq.,  claiming  at  the  time  to  have  been 
the  duly  elected  city  solicitor  for  and  during  the  said  term; 
that  said  docket  fees  had  been  paid  to  the  prothonotary 
who  still  held  them,  and  the  petitioner  prayed  for  a  rule 
to  show  cause  why  the  said  fees  should  not  be  paid  to  him. 
The  prothonotary  filed  an  answer  to  the  rule  admitting 
the  possession  of  the  money,  but  stating  that  he  did  not 
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know  who  was  the  legally  elected  solicitor  of  the  city  of 
Altoona  during  the  period  in  question^  that  he  did  not 
know  whether  the  money  should  be  paid  to  E.  H.  flick, 
the  petitioner,  or  to  N.  P.  Mervine,  Esq.,  and  praying  the 
court  to  treat  him  as  a  stakeholder  of  the  fund  and  deter- 
mine to  which  of  the  claimants  it  rightfully  belonged.  The 
answer  of  N.  P.  Mervine,  Esq.,  to  the  rule  av^red  that  he 
had  been  the  legally  elected  solicitor  of  the  city  of  Altoona 
dining  the  period  in  question  and  had  acted  as  such;  that 
he  had  appeared  of  record  as  attorney  for  the  city  and  in- 
stituted and  prosecuted  to  judgment  the  suits  in  which 
the  docket  fees  in  question  became  due  to  him  as  costs. 
The  appellant  took  no  testimony  in  support  of  his  conten- 
tion, relying  wholly  upon  the  assertion  of  his  petition  that 
he  had  been,  during  the  term  in  question,  the  l^ally 
elected  solicitor  of  the  city.  Depositions  were  taken  on 
behalf  of  the  respondent,  N.  P.  Mervine,  Esq.,  which  dis- 
closed that  he  had  been  the  only  attorney  appearing  of 
record  for  the  city  in  the  various  suits  in  which  these 
docket  fees  became  due  as  costs  and  that  he  had  prosecuted 
said  suits  to  judgment,  that  the  appellant  had  done  noth- 
ing in  any  of  these  suits  prior  to  the  entry  of  the  judgment 
therein,  and  that  the  only  thing  he  ever  did  was  to  cause 
his  appearance  to  be  entered  as  attorney  for  the  city  a  few 
days  before  his  alleged  term  of  office  expired,  and  long 
after  the  judgments  in  the  several  suits  had  been  entered. 
The  court  discharged  the  rule  which  it  had  granted  at 
the  instance  of  the  appellant,  to  which  order  the  latter 
excepted,  and  from  it  now  appeals. 

The  petition  which  the  appellant  presented  to  the 
court  below  disclosed  upon  its  face  that  there  had  existed 
a  substantial  dispute  between  himself  and  another  mem- 
ber of  the  bar  as  to  which  had  been  duly  elected  city  soUc- 
itor  and  had  the  right  to  act  as  such,  during  a  period  which 
covered  the  time  when  the  judgments  in  the  suits  in  ques- 
tion were  entered.  The  answer  of  the  appellee  admitted 
the  existence  of  such  a  dispute,  and  set  forth  in  detail  the 
circumstances  out  of  which  that  dispute  arose.    The  con- 
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troversy  involved  questions  as  to  when  the  term  of  office 
of  the  appellee  began  and  ended,  as  well  as  the  regularity 
of  the  election  of  the  appellant  by  the  city  councils.  It 
clearly  appeared  that  the  appellant  had  taken  no  steps 
to  assert  his  right  to  receive  these  docket  fees  until  more 
than  six  years  after  both  parties  to  the  controversy  had 
admittedly  been  out  of  office.  It  was  an  undisputed  fact 
that  the  appellee  alone  had  acted  as  attorney  for  the  city 
in  instituting  and  prosecuting  to  judgment  the  more  than 
100  suits  in  which  the  docket  fees  in  question  were  earned. 
The  fees  in  question  were  taxed  imder  the  provisions  of  the 
ninth  Section  of  the  Act  of  April  2, 1868,  P.  L.  3,  which  in 
this  language  authorize  such  taxation:  ''The  attomeys-at- 
law  of  the  several  courts  of  this  Commonwealth  shall  be 
entitled  to  receive:  For  every  suit  prosecuted  to  judgment, 
discontinuance  or  non-pros.,  the  smn  of  $3.00."  The  fee 
thus  authorized  to  be  taxed  as  costs  is  the  property  of  the 
attorney  who  prosecutes  the  suit  to  judgment,  and  not 
of  the  cUent  whom  he  represents:  Beale  v.  Com.,  7  Watts, 
183;  Pontius  v.  Com.,  4  W.  &  S.  52;  Com.  v.  McCoy,  8 
Watts,  153.  These  costs  are  by  the  statute  allowed  to 
"The  attomeys-at-law  of  the  several  courts  of  this  Com- 
monwealth," who  prosecute  the  suit  to  judgment.  The 
record  ordinarily  discloses  who  has  appeared  as  attorney 
for  the  plaintiff,  and  the  attorney  so  appearing  and  pros- 
ecuting the  suit  to  judgment  has  certainly  a  prima  facie 
right,  at  least,  to  the  docket  fee.  The  question  is  not 
who  has  the  general  right  to  appear  in  litigation  to  repre- 
sent a  piaintiff ,  but  who  has,  as  attorney,  in  that  particu- 
lar case  prosecuted  the  suit  to  judgment.  The  appellant 
conceded  that  all  of  the  suits  in  question  had  been  pros- 
ecuted to  judgment  by  the  appellee,  as  attorney  of  record 
for  the  city.  We  are  not  now  dealing  with  a  case  in  which 
a  city  soUcitor  is  paid  a  fixed  salary  and  is  required  by  law 
to  pay  all  the  fees  received  by  him  into  the  city  treasury. 
This  appellant  is  asserting  a  personal  right  to  take  this 
money.  He  contends  that  no  person  but  the  city  solicitor 
had  a  right  to  represent  the  city,  and  that,  therefore,  all 
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docket  fees  in  cases  prosecuted  to  judgment  for  the  city 
are  the  individual  property  of  the  man  who  happens  to 
be  city  solicitor  at  the  time.  If  this  assertion  of  the  ex- 
clusive right  of  a  city  solicitor  to  appear  as  attorney  of 
record  for  the  city  is  to  be  sustained,  then  it  follows  that 
when  the  appellee  was  openly  acting  as  attorney  for  the 
city  in  the  suits  in  question  he  was  exercising  one  of  the 
functions  of  the  city  solicitor.  This  being  the  case  the 
only  way  in  which  the  rival  claimant  of  the  office,  this 
appellant,  could  raise  the  question  of  the  right  of  the  ap- 
pellee to  act  as  city  solicitor,  was  by  a  writ  of  quo  warranto; 
he  could  not  wait  imtil  after  the  judgment  had  been  ob- 
tained and  collected  and  then  raise  the  question  upon  the 
taxation  of  the  costs:  Fahnestock  v.  Clark,  24  Pa.  501; 
Com.  V.  McCombs,  56  Pa.  436;  Gihroy's  App.,  100  Pa.  5. 
The  order  of  the  court  below  is  affinned  and  the  appeal 
dismissed  at  cost  of  the  appellant. 


Metzger's  Estate. 

Res  adjudicata — Decree  of  orphans*  court — Decree  of  Superior  Court — 
Executors  and  administrators — Inclusion  of  rents  in  executor^  s  account. 

Where  an  executor  with  the  consent  of  all  parties  in  interest  includes 
rents  from  a  particular  piece  of  real  estate  in  his  account,  and  a  dispute 
arises  before  the  orphans'  court  as  to  whether  such  rent  belonged  to 
certain  devisees  mentioned  in  the  will,  or  to  the  residuaryt  legatees, 
and  the  orphans'  court  awards  the  rents  to  the  particular  devisees, 
and  upon  appeal  by  the  residuary  legatees  alone,  the  Superior  Court, 
enters  a  decree  reversing  the  orphans'  court,  and  the  Supreme  Court 
refuses  to  allow  an  appeal  from  the  Superior  Court,  and  the  Superiw 
Court  refuses  a  reargument,  the  decree  of  the  Superior  Court  is  final  and 
conclusive,  and  the  orphans'  court  must  distribute  the  fund  in  accord- 
ance with  such  decree. 

Argued  Nov.  16, 1911.  Appeal,  No.  104,  Oct.  T.,  1911, 
by  Levi  B.  Smith,  from  decree  of  O.  C.  Lancaster  Co., 
Oct.  T.,  1905,  No.  235,  dismissing  petition  to  make  dis- 
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tribution  in  Estate  of  Charles  W.  Metzger,  deceased. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orladt, 
Head,  Beaver  and  Porter,  JJ.    Reversed. 

Petition  for  distribution.    Before  Smith,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  petition. 

B.  F.  Davis,  for  appellant. 

John  E.  Snyder,  for  appellee. 

Opinion  bt  Porter,  J.,  March  1, 1912: 

The  orphans'  court  of  Lancaster  county  on  July  20, 1905, 
entered  a  decree  adjudicating  the  balance  in  the  hands  of 
John  E.  Snyder,  surviving  executor  of  Charles  W.  Metzger, 
deceased,  for  distribution  to  those  entitled  to  take  under 
the  will,  to  be  $32,368.01.  There  was  mcluded  in  the 
account  which  made  up  that  balance  the  sum  of  $238.27 
which  had  been  collected  by  the  executor  as  rent  for  a 
certain  bakery  property;  a  dispute  having  arisen  as  to 
who  took  the  property  under  the  provisions  of  the  will 
and  the  rents  having  been  collected  by  the  executor  and 
included  in  his  account  by  an  arrangement  among  all 
the  parties  in  interest,  in  order  to  avoid  litigation.  The 
court  in  its  decree  distributing  the  balance  in  the  hands 
of  the  executor  awarded  that  sum  of  $238.27  to  Mary  E. 
Metzger  and  Clara  Rogers.  The  ^ecutor  did  not  file 
exceptions  to  that  decree.  The  only  parties  who  did  in 
any  manner  question  that  decree  were  Levi  B.  Smith 
and  others  who  took  under  the  residuary  clause  of  the  will 
of  the  testator  and  the  only  exception  which  they  filed 
in  the  court  below  alleged  that  the  court  erred  in  award- 
ing the  $238.27  in  question  to  Mary  E.  Metzger  and  Clara 
Rogers,  which  sum  the  exceptions  averred  should  have 
been  awarded  to  them,  imder  the  residuary  clause  of  the 
will.  The  learned  judge  of  the  court  below,  on  October  26, 
1905,  in  disposing  of  those  exceptions,  filed  an  opinion  in 
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which  he  stated  very  clearly  and  at  length  his  reasons 
for  decreeing  the  part  of  the  fund  in  question  to  Mary  E. 
Metzger  and  Clara  Rogers,  and  dismissed  the  exceptions 
and  confirmed  the  adjudication  absolutely.  From  that 
decree  neither  the  executor  nor  the  present  appellees 
appealed;  they  permitted  it  to  stand  unchallenged,  and 
it  is  now  idle  to  assert  that  that  money  has  not  been  judi- 
cially determined  to  be  in  the  hands  of  the  accountant. 
The  present  appellant  and  others,  the  residuary  legatees 
imder  the  will,  did  appeal  from  that  decree,  but  the  only 
part  of  the  decree  of  the  cpurt  below  which  they  attacked 
was  the  distribution  of  the  rent  received  for  the  bakehouse 
property  to  the  appellees.  The  result  of  that  appeal  to 
this  court  is  reported  in  Smith  v.  Metzger,  32  Pa.  Superior 
Ct.  596,  where  the  facts  disclosed  by  the  evidence  which 
came  up  with  the  record  are  fully  stated.  There  had  been 
heard  at  the  audit  in  the  court  below  testimony  which 
accurately  described  the  property  of  the  testator  at  the 
time  his  will  was  executed  and  the  time  it  went  into  effect, 
having  been  offered  for  the  purpose  of  identifying  the 
properties  devised.  This  testimony  the  court  below  had 
disregarded  and  in  his  opinion  filed  dismissing  the  ex- 
ceptions had  said:  "At  the  request  of  all  parties,  testi- 
mony was  taken  for  the  purpose  of  identifying  the  prop- 
erties devised.  This  we  think  was  an  error."  This  court 
held  that  the  testimony  showing  the  actual  condition  of 
the  testator's  property  at  the  time  his  will  was  executed 
and  at  the  time  it  went  into  effect  was  admissible  for  the 
purpose  of  identifying  the  properties  to  which  the  several 
devises  applied.  There  was  no  dispute  imder  the  testi- 
mony as  to  how  the  property  of  the  testator  had  been 
subdivided,  the  uses  to  which  it  had  been  applied  and  the 
exact  limits  which  the  testator  had  fixed  for  each  of  the 
subdivisions.  There  had  been  no  change  in  the  condition 
of  testator's  property  from  the  time  his  will  was  written 
to  the  time  of  his  death.  The  evidence  extrinsic  the  will 
being  before  the  court  and  there  being  no  controversy  as 
to  the  condition  of  the  property,  we  said:  "The  appUca- 
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tion  of  the  will  of  the  testator  to  his  property  as  it  existed 
at  the  time  of  the  execution  of  his  will  and  the  time  when 
that  will  went  into  effect  disclosed  no  latent  ambiguity, 
which  warranted  the  introduction  of  parol  testimony  to 
give  effect  to  the  will.  The  description  of  each  property,  as 
contained  in  the  will,  was  clear  and  accurate;  as  to  each 
devise  there  existed  a  subject  which  satisfied  the  terms  of 
the  will,  and  to  which  they  were  perfectly  appUcable;  and 
in  such  a  case  there  is  no  latent  ambiguity:  Wusthoff  v. 
Dracourt,  3  Watts,  240;  Best  v.  Hammond,  55  Pa.  409; 
Root's  Estate,  187  Pa.  118."  The  appellees  had  at  the 
audit  introduced  testimony  to  the  effect  that  the  testator 
had  intended  to  make  a  disposition  of  his  property  differ- 
ent from  that  which  the  words  of  his  will  implied.  This 
court  held  that,  as  the  actual  condition  of  the  testator's 
property  and  the  subdivisions  which  he  had  made  of  it 
fully  satisfied  the  terms  of  the  will,  the  instrument  as 
written  must  stand.  The  extrinsic  evidence  was  admissible 
for  the  purpose  of  identifying  the  property  and  showing 
the  manner  in  which  the  testator  had  divided  it  and  given 
to  each  part  a  distinct  designation.  The  facts  thus  es- 
tablished, by  the  imdisputed  testimony,  led  this  court  to 
hold  that  the  bakehouse  property  did  not  pass  to  Mary 
Metzger  and  Clara  L.  Rogers,  under  the  devises  to  them  of 
specific  parts  of  the  real  estate,  but  that  it  did  pass  under 
the  devise  of  the  residue  of  the  estate.  We  reversed  the 
decree  of  the  court  below,  on  February  25,  1907,  and  re- 
mitted the  record  with  direction  to  make  distribution  in 
accordance  with  the  opinion  which  we  filed.  The  appel- 
lees applied  to  the  Supreme  Coiu*t  for  leave  to  appeal 
from  our  decision,  and  their  petition  was  by  the  Supreme 
Court  rrfused.  They  subsequently  applied  to  this  court 
for  permission  to  reargue  the  case  and  their  petition  was 
by  this  court  refused.  The  question  of  the  ownership  of 
this  fund  of  $238.27  had  thus  been  finally  determined, 
so  far  as  the  state  of  Pennsylvania  has  authorized  any 
system  of  judicial  procedure  for  accomplishing  that  re- 
sult 
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"The  judgment  of  the  law,  like  the  hand  of  death,  puts 
an  end  to  all  strife:"  Swan  v.  Scott,  11  S.  &  R.  155.  This 
case  seems,  however,  to  be  an  exception  to  the  salutary 
principle  thus  annoimced  by  our  Supreme  Court.  About 
four  years  after  this  court  had  reversed  the  decree  of  the 
court  below  and  the  Supreme  Court  had  refused  an  appeal 
from  our  decisions,  the  appellant  presented  to  the  court 
below  his  petition  praying  that  the  fimd  be  distributed 
in  accordance  with  oiur  decree,  upon  which  petition  the 
learned  judge  of  the  court  below  granted  a  rule  to  show 
cause  why  the  prayer  of  the  petitioner  should  not  be 
granted.  The  executor,  the  accoimtant,  in  whose  hands 
the  money  has  been  adjudged  to  be,  filed  no  answer  to 
this  rule;  he  seems  to  have  been  willing  to  obey  the  man- 
date of  the  law.  An  answer  was  filed  by  Mary  E.  Metzger 
and  Clara  Rogers,  the  appellees,  in  which  they  in  sub- 
stance averred  that  the  decision  of  this  court  was  erro- 
neous. The  court  below  discharged  the  rule  which  it  had 
granted  upon  the  petition  of  the  appellant  and  dismissed 
the  petition,  thus  refusing  to  carry  into  effect  the  final 
decree  of  this  court,  from  which  the  Supreme  Court  had 
refused  to  allow  an  appeal.  The  learned  judge  of  the  court 
below  seems  to  have  been  of  opinion  that  the  decision 
of  the  Supreme  Court  in  another  case,  Metzger's  Estate, 
222  Pa.  276,  warranted  his  action.  This  belief  was  founded 
upon  a  misconception  of  the  effect  of  the  decision  upon 
which  he  relied  as  well  as  of  the  grounds  upon  which  that 
decision  was  based.  The  opinion  of  Mr.  Justice  Stewart, 
of  the  Supreme  Court,  distinctly  states  that  the  decision 
in  Smith  v.  Metzger,  32  Pa.  Superior  Ct.  596,  was  conclu- 
sive as  to  the  ownership  of  the  particular  fund  with  which 
we  are  now  dealing.  After  oiur  former  decision  had  been 
made  the  present  appellant  and  others  filed  in  the  orphans' 
court  of  Lancaster  county  a  bill  for  partition  of  the  real 
estate  from  which  the  rents  with  which  we  are  now  dealing 
had  been  derived.  The  appellees  filed  an  answer  to  that 
bill,  denying  the  right  to  partition,  and  allying  their 
ownership  of  the  land,  and  without  taking  any  testimony 
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the  parties  went  to  hearing  on  bill  and  answer,  and  the 
learned  judge  of  the  coiurt  below  dismissed  the  bill,  or 
petition.  This  appellant  appealed  from  that  decree  to  the 
Supreme  C!ourt  and  the  decree  of  the  court  below  was 
aflEurmed,  but  the  reason  for  that  action  clearly  appears 
in  the  opinion  of  Mr.  Justice  Stewabt  who  spoke  for  the 
Supreme  Coiuli:  ''Since  it  was  a  question  of  identifying  the 
things  specifically  devised,  the  case  was  one  which  prop- 
erly called  for  parol  evidence  to  enlighten  the  court  with 
respect  to  matters  of  which,  when  made  known  to  it,  it 
would  take  judicial  cognizance  so  far  as  not  to  require 
special  proof  that  the  testator  did,  in  point  of  fact,  dictate 
his  will  with  reference  thereto.  But  it  was  submitted  on 
bill  and  answer,  without  a  particle  of  evidence  extrinsic  to 
the  will.  This  was  because  of  a  mistaken  view  enter- 
tained that,  since  there  was  no  apparent  ambiguity  in  the 
testamentary  description  of  the  ground  specifically  de- 
vised, parol  evidence  was  inadmissible.  The  learned  judge 
in  the  opinion  filed  gives  us  clearly  to  imderstand  that 
this  was  the  view  taken  f>y  the  court;  and  the  fact  that 
there  was  no  evidence  offered  can  be  explained  only  on 
the  groimd  that  counsel  were  of  the  same  mind."  Al- 
though the  Supreme  Court  thus  expressly  declared  to 
be  erroneous  the  view  of  the  court  below  that  extrinsic 
evidence  was  not  admissible  to  identify  the  property 
devised,  it  was  beyond  their  power  to  reverse  the  judgment 
upon  that  groimd,  for  the  reason  stated  in  the  opinion. 
"While  the  view  taken  by  the  court  with  respect  to  this 
matter  was  a  mistaken  one,  it  is  not  made  a  subject  of  ex- 
ception, and  is  not  brought  to  us  for  review  by  any  assign- 
ment. The  effect  of  it  was  to  limit  the  inquiry  to  the 
terms  of  the  will  itself;  the  coiu*t  having  nothing  else  before 
it.  The  learned  judge  of  the  orphans'  court  somehow, 
certainly  not  from  the  pleadings  in  the  case  nor  yet  from 
the  wiU,  but  with  the  submission  of  the  parties,  as  the  argu- 
ment shows,  derived  the  fact  that  the  ground  in  dispute 
is  composed  of  the  rear  ends  of  two  adjoining  lots  fronting 
on  South  Queen  street  in  the  city  of  Lancaster,  both  of 
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which — however  the  fact  may  now  be — originally  extended 
back  about  245  feet  to  a  public  alley  in  the  rear.  But  for 
this  fact;  judicially  unported  into  the  caae,  disclosing  as  it 
does  the  location  of  the  disputed  groimd  with  reference  to 
that  admittedly  within  the  specific  devise,  no  correct  im- 
derstanding  of  the  real  dispute  would  have  been  possible." 
And  again:  "With  respect  to  the  first,  it  is  only  necessary 
to  remark  that  the  will  itself  furnishes  not  merely  an  intelli- 
gible and  sufficient  description  whereby  the  thing  devised 
may  be  identified  with  reasonable  certainty,  but  the  de- 
scription is  so  definite  that  without  some  extrinsic  evidence 
to  diow  that  lot  No.  133,  when  the  will  became  operative, 
was  not  of  the  dimensions  it  had  been  when  the  testator  ac- 
quired it — ^as  that  another  lot  had  been  carved  from  it  and 
given  another  and  distinct  designation  by  munber  or  other- 
wise— ^it  is  impossible  to  fit  the  description  in  the  will 
upon  anything  else  than  the  entire  lot  as  it  was  when 
testator  acquired  it — ^we  are  permitted  to  know  exactly 
what  lot  No.  135  contained  when  the  testator  acquired 
it,  and  are  without  anything,  either  in  the  will  or  extrinsic 
to  it,  to  show  that  it  was  ever  reduced  in  size."  This 
opinion  clearly  and  distinctly  afllrms  the  propriety  of 
introducing  extrinsic  evidence  showing  the  manner  in 
which  a  testator  had  treated  his  land,  the  subdivision 
which  he  had  made  of  it,  and  the  condition  in  which  the 
property  was,  at  the  time  his  will  was  executed  and  went 
into  effect,  for  the  purpose  of  identifying  the  various 
parcels  designated  in  his  will.  The  difficulty  with  the 
position  of  the  appellant  in  that  case  was  that  he  had  not 
produced  the  extrinsic  evidence  necessary  to  show  the 
condition  of  the  property  at  the  time  the  will  took  effect. 
The  questions  involved  in  the  case  upon  which  the  Su- 
preme Coiuli  passed  were  wholly  different  from  those 
considered  by  this  court  in  determining  the  ownership  of 
the  fimd  with  which  we  are  now  dealing.  The  Supreme 
Court  did  not  have  before  it  the  extrinsic  evidence  which 
was  presented  to  and  considered  by  this  court. 
The  order  of  the  court  below  is  reversed,  and  it  is  ordered 
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that  the  costs  which  accrued  upon  the  former  appeal,  m 
which  we  entered  a  decree  on  February  25, 1907,  be  paid 
out  of  the  amount  collected  as  rents  from  the  bakehouse 
property,  and  included  in  the  account,  and  the  record  is 
remitted  to  the  court  below  with  direction  to  make  dis- 
tribution of  the  balance  of  said  $238.27  under  the  residuary 
clause  of  the  will,  to  wit:  "The  residue  and  remainder 
of  my  estate,  real,  personal,  and  mixed,  I  give,  devise  and 
bequeath  to  my  brother  Gottlieb  F.  Metzger,  my  sister, 
Mary  E.  Metzger,  my  sister  Caroline  Rogers,  my  sister 
Louisa  Smith,  and  my  niece,  Clara  Rogerd,  in  equal  shares 
and  parts,  if  they  are  living  at  the  time  of  the  death  of 
my  said  wife,  and  if  any  of  them  are  deceased,  at  the  time 
of  the  death  of  my  said  wife,  then  to  the  issue  or  descend- 
ants of  such  as  are  deceased  leaving  issue,  &c.";  and  it 
is  ordered  that  the  appellees  pay  the  costs  of  this  appeal. 


Charles  D.  Kaier  Company,  Limited. 

Liquor  laws — Ldcenae — Brewer^s  license — Ownership  of  bidlding  used 
as  saloon—Acts  of  May  13, 1887,  P.  L.  108,  and  June  9, 1891,  P.  L.  t67. 

1.  The  ownership  by  a  brewing  company  of  a  large  number  of  build- 
ings leased  to  tenants  to  carry  on  a  retail  liquor  business  therein,  is  a 
circumstance  proper  to  be  considered  by  the  court  in  passing  upon  an 
application  for  a  license  by  the  brewing  company,  in  ascertaining 
whether  such  company  has  a  pecuniary  interest  in  the  profits  of  the 
business  done  by  its  tenants  under  the  retail  liquor  licenses. 

2.  The  covenants  of  the  leases  under  which  the  tenants  hold,  or  an 
agreement  collateral  to  the  lease,  or  the  evidence  as  to  the  manner  in 
which  the  parties  do  business,  may  establish  to  the  satisfaction  of  the 
court  that  the  brewing  company  has  a  pecimiary  interest  in  the  profits 
of  the  business  done  under  the  retail  licenses  and  that  the  saloons  are 
mere  agencies  of  the  brewery,  but  the  mere  ownership  of  the  property 
by  the  brewing  company,  without  more,  does  not  so  conclusively 
establish  that  the  landlord  has  a  pecimiary  interest  in  the  profits  of 
the  business  done  by  his  tenant  as  to  warrant  the  court  in  holding  that 
the  granting  of  the  license  in  the  present  case  involved  an  abuse  of 
discertion  by  the  court  below. 

3.  On  an  appeal  from  an  order  granting  a  liquor  license  the  conclusion 
of  the  court  below  as  to  the  facts  cannot  be  reviewed.    The  opinion 
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of  the  court  below  in  such  a  case  is  not  in  strictness  a  part  oi  ihe  reccml, 
and  is  only  to  be  considered  for  the  purpose  of  ascertaining  the  grounds 
upon  which  the  court  based  its  action. 

Argued  Dec.  5, 1911.  Appeal,  No.  70,  Oct.  T.,  1911,  by 
W.  I.  Reed  and  N.  C.  Naylor,  from  order  of  Q.  S.  Schuyl- 
kill Co.,  Jan.  T.,  1911,  No.  1,108,  granting  a  liquor  license 
In  re  Application  of  the  Chas.  D.  Kaier  Company,  lim- 
ited. Before  Rice,  P.  J.,  Henderson,  Morrison,  Head, 
Beaver  and  Porter,  JJ.    Affirmed. 

Petition  for  brewer's  license.    Before  Shay,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  aasignsd  was  order  granting  the  Ucense. 

Wesley  K.  Woodbury  and  Guy  E.  Farquhar^  with  them 
Otto  E.  Farguhar,  for  appellants. 

W.  P.  Ramsay  and  A.  D.  Knittle^  for  appellee. 

Opinion  by  Porter,  J.,  March  1,  1912: 

The  appellee,  a  limited  partnership  association,  pre- 
sented a  petition  for  a  license  to  brew  and  sell  malt  and 
brewed  liquors,  under  the  provisions  of  the  statutes  regu- 
lating the  granting  of  such  licenses.  The  appellants  filed 
a  remonstrance  against  the  granting  of  said  license,  assign- 
ing several  reasons,  the  only  one  material  to  the  question 
here  presented  being:  ''The  applicant  is  pecuniwily  in- 
terested in  the  profits  of  the  business  conducted  at  other 
places  in  said  coimty  where  Uquors  are  sold."  The  court, 
after  a  hearing  at  which  evidence  was  produced,  granted 
the  license,  and  the  remonstrants  appeal. 

The  determination  of  the  issue  raised  by  the  remon- 
strance filed  necessarily  required  the  production  of  evi- 
dence and  the  court  below  was  vested  with  a  discretion 
in  passing  upon  the  questions  of  fact  involved.  That  an 
appeal  in  proceedings  of  this  kind  is  to  be  considered  as  a 
certiorari,  which  brings  up  only  the  record,  and  that  where 
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there  has  been  a  hearing  and  testunony,  the  conclusion  of 
the  court  below  as  to  the  facts  cannot  be  reviewed,  has 
been  so  frequently  declared  that  it  ought  now  to  be  ac- 
cepted as  settled.  The  appellants  in  the  present  case  seem 
to  have  recognized  this  principle,  for  they  have  abstained 
from  printing  in  their  paper-book  the  evidence  upon  which 
the  court  below  based  its  findings  of  fact.  The  opinion 
filed  by  the  court  below  is  not  in  strictness  a  part  of  the 
record  and  is  only  to  be  considered  for  the  purpose  of 
ascertaining  the  grounds  upon  which  the  court  based  its 
action.  The  opinion  of  the  learned  judge  of  the  court 
below  states  the  grounds  upon  which  he  based  his  ac- 
tion, which  may  be  thus  siunmarized:  Two  stockholders 
in  this  limited  partnership  association,  the  appellee,  owned 
in  their  respective  individual  rights  a  niunber  of  houses 
which  were  leased  to  other  parties  who  held  licenses  to  sell 
liquors  at  retail  and  the  several  tenants  used  the  proper- 
ties so  held  by  them,  respectively,  for  purposes  of  that 
business.  The  opinion  recognizes  the  fact  that  the  cove- 
nants of  the  lease,  the  circumstances  of  the  parties  and 
their  course  of  dealing,  might  be  such  as  to  give  the  owner 
of  the  property  control  over  and  an  interest  in  the  business 
of  selling  liquor  at  retail  upon  the  premises,  and  upon  that 
point,  says,  "We  said  last  year,  and  we  reafi^rm  it,  that 
any  arrangement  by  which  the  landlord  undertakes  to  com- 
pel the  tenant  to  purchase  and  sell  exclusively  the  product 
from  the  brewery  of  the  owner  would  be  a  violation  of 
the  spirit  of  the  statute  at  least.  .  .  .  But  this  fact 
must  be  proved  before  the  court,  like  any  other  allegation, 
and  the  mere  ownership  or  leasing  of  the  premises  is  not 
sufiKcient  evidence  to  warrant  us  in  saying  that  the  land- 
lord coerces  the  tenant  and  compels  him  to  buy  his  prod- 
uct, and  particularly  so  when  the  only  evidence  adduced  is 
that  of  the  landlord  himself,  who  denies  any  such  arrange- 
ment. We  are,  therefore,  of  the  opinion  that  the  owner- 
ship and  leasing  of  property  by  a  brewer,  in  which  there  is 
a  retail  license,  is  not  prohibited  by  the  various  acts  relat- 
ing to  the  sale  of  liquor/' 
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The  appellants  contend  that  the  mere  ownership  by  a 
brewer  of  a  building,  which  is  leased  to  a  tenant  who  uses 
it  for  the  purpose  of  doing  business  under  a  license  to  sell 
liquor  at  retail,  is  a  violation  of  the  provision  of  the  sixth 
section  of  the  Act  of  June  9,  1891,  P.  L.  257,  which  is  in 
these  words:  ''That  none  of  the  applicants  are  in  any 
manner  pecimiarily  interested  in  the  profits  of  the  business 
conducted  at  any  other  place  in  said  coimty  where  any  of 
said  liquors  are  sold  or  kept  for  sale."  The  question,  as 
presented  by  appellants,  may  be  thus  fairly  stated:  When 
an  owner  of  a  building  leases  it  to  a  tenant  who  obtains  a 
license  to  sell  liquor  at  retail  and  carries  on  that  business 
in  the  building,  does  the  owner  of  the  building  have  a 
pecuniary  interest  in  the  profits  of  the  liquor  business  thus 
carried  on  by  his  tenant,  within  the  meaning  of  the  statutes 
regulating  the  sale  of  liquors?  The  Act  of  May  13, 1887, 
P.  L.  108,  regulating  the  sale  of  liquors  by  retail,  and  the 
granting  of  Ucenses  therefor,  in  its  fifth  section,  requires 
that  the  appUcant  shall  swear  that  he  ''is  the  only  person 
in  any  manner  pecimiarily  interested  in  the  business  so 
asked  to  be  licensed,  and  that  no  other  person  shall  be  in 
any  manner  pecuniarily  interested  therein  during  the 
continuance  of  the  license."  This  same  section  requires 
that  he  shall  state  under  oath,  "the  name  of  owner  of 
premises"  for  which  he  asks  a  license.  Now  if  the  owner 
of  the  premises,  merely  because  he  owns  the  building,  has 
a  pecimiary  interest  in  the  liquor  business  carried  on  by 
his  tenant,  it  necessarily  follows  that  when  the  petition 
of  an  applicant  for  a  retail  liquor  license  shows  upon  its 
face  that  he  does  not  himself  own  the  building,  the  license 
must  imder  the  provisions  of  the  statute  be  refused.  The 
owner  of  a  building,  whether  it  be  used  as  an  hotel,  a  bank 
or  a  dry  goods  store,  does  not  because  of  the  mere  relation 
of  landlord  and  tenant  acquire  an  interest  in  the  profits  of 
the  business  of  his  tenant,  as  such.  The  owner  may  be 
interested  in  the  success  of  his  tenant,  for  the  rent  will 
then  be  more  promptly  paid  and  the  amount  of  it  may  in 
the  future  be  increased,  but  that  is  not  the  kind  of  interest 
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with  which  this  statute  was  dealing.  The  ownership  by  a 
brewing  company  of  a  large  number  of  buildings  leased  to 
tenants  who  carry  on  a  retail  liquor  business  therein  is 
a  circumstance  proper  to  be  considered  by  the  court,  in 
passing  upon  an  application  for  a  license  by  a  brewing 
company,  in  ascertaining  whether  such  company  has  a 
pecuniary  interest  in  the  profits  of  the  business  done  by  its 
tenants  under  the  retail  liquor  licenses.  The  covenants  of 
the  leases  under  which  the  tenants  hold,  or  an  agreement 
collateral  to  the  lease,  or  the  evidence  as  to  the  manner  in 
which  the  parties  do  business,  may  establish  to  the  satis- 
faction of  the  court  that  the  brewing  company  has  a 
pecuniary  interest  in  the  profits  of  the  business  done  under 
the  retail  licenses  and  that  the  saloons  are  mere  agencies 
of  the  brewery.  But  the  mere  ownership  of  property, 
without  more,  does  not  so  conclusively  establish  that  the 
landlord  has  a  pecuniary  interest  in  the  profits  of  the  busi- 
ness done  by  his  tenant  as  to  warrant  us  in  holding  that 
the  granting  of  the  license  in  the  present  case  involved  an 
abuse  of  discretion  by  the  learned  judge  of  the  court  below. 
The  order  of  the  court  below  is  affirmed  and  the  appeal 
dismissed  at  cost  of  the  appellants. 


Lopresti'  v.  Sulkin,  Appellant. 

Praeiiee,  C.  P. — Trial — Withdrawdl  of  jtaror-^onUnuance — Ol^ec- 
HonMe  remarks  by  counsel. 

1.  As  a  general  rule  a  motion  to  withdraw  a  juror  and  continue 
the  case,  upon  the  groimd  of  objectionable  remarks  made  by  counsel 
in  addressing  the  jury,  is  addressed  to  the  sound  judicial  discretion 
of  the  trial  court,  and  its  refusal  of  the  motion  is  reviewable  only  for 
abuse  ci  discretion. 

2.  Where  counsel  makes  a  statement  to  the  jury  which  might  con- 
vey the  impression  that  he  had  personal  knowledge  as  to  the  state- 
ment which  he  made,  but  immediately  upon  objection  states  that  he 
did  not  wish  the  jury  to  think  that  he  was  testifying  as  to  the  correct- 
ness ci  the  remark,  and  the  court  at  once  cautions  the  jury  to  pay  no 
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attenium  to  the  statement  of  counsel  as  to  matters  of  fact,  but  to  take 
the  testimony  of  the  witnesses,  the  court  is  not  guilty  of  a  breach  of 
discretion  in  refusing  to  withdraw  a  juror  and  continue  the  cases;  nor 
is  such  a  remark,  imder  the  circiunstances,  of  so  exceptional  a  kind 
as  to  render  it  the  imperative  duty  of  the  court  to  at  (mce  withdraw 
9i  yaot  and  continue  the  case. 

Submitted  Dec.  6, 1911.  Appeal,  No.  47,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Northampton 
Co.,  July  T.,  1910,  No-  15,  on  verdict  for  plaintiff  in 
case  of  Lorenzo  Lopresti  and  Angela  Lopresti  v.  Louis  Sul- 
kin.  Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady, 
Beaver  and  Porter,  JJ.    AfSrmed. 

Assumpsit  to  recover  back  the  purchase  money  of 
real  estate.    Before  Stewart,  J. 

At  the  trial  the  following  motion  was  made: 

Mr.  Fox:  The  defendant  now  moves  to  withdraw  a 
juror,  on  the  ground  that  the  counsel  for  the  plaintiff 
has  said  to  the  jury  that  the  plaintiff  did  have  $400; 
that  his  word  (meaning  Mr.  Geiser's)  is  as  good  as  the 
word  of  coimsel  for  the  defendant,  and  that  he  says  he 
did  have  the  $400.  These  remarks  being  in  the  nature 
of  a  statement  of  fact,  the  testunony  having  disclosed  a 
situation  wherein  Mr.  Greiser  might  have  known  whether 
or  not  the  plaintiff  did  have  $400  and  that,  therefore, 
the  statements  are  improper  and  a  jiuror  should  be  with- 
drawn. 

The  Coiuii:  The  motion  just  put  upon  the  record  is 
made  at  the  end  of  an  interruption  of  coimsel  for  the 
plaintiff  in  his  address  to  the  jury,  by  the  counsel  for 
the  defendant,  and  is  a  repetition  of  the  statement  which 
he  made  with  reference  to  the  remarks  of  the  plaintiff; 
and  the  plaintiff's  counsel  having  stated  to  the  jury 
that  he  did  not  wish  them  to  think  that  he  was  testifying 
as  to  the  correctness  of  his  remarks,  and  the  court  having 
at  once  cautioned  the  jury  that  they  must  not  pay  at- 
tention to  the  statements  of  counsel  as  matters  of  fact, 
but  must  take  the  testimony  of  the  witnesses,  the  motion 
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is  denied.     To  which  the  defendant  excepts  and  bill 
sealed. 

Verdict  and  judgment  for  plaintiff  for  $311.06.  Defend- 
ant appealed. 

Error  assigned  was  refusal  of  motion  as  above. 

Edward  J.  and  James  W.  Fox,  for  appellant,  cited: 
Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1;  Wagner  v.  Hazel 
Twp.,  215  Pa.  219;  Saxton  v.  Railways  Co.,  219  Pa.  492; 
Hollis  V.  Glass  Co.,  220  Pa.  49. 

George  W.  Geiser  and  Frederick  E,  Geiser^  for  appellees, 
cited:  Dougherty  v.  Rys.  Co.,  213  Pa.  346;  Cook  v.  Motor 
Co.,  225  Pa.  91;  Brenisholtz  v.  R.  R.  Co.,  229  Pa.  88; 
Miller  y.  Rapid  Transit  Co.,  231  Pa.  627;  Commonwealth 
V.  Sarves,  17  Pa.  Superior  Ct.  740;  Moore  v.  Neubert,  21 
Pa.  Superior  Ct.  144;  Commonwealth  v.  Striepeke,  32  Pa. 
Superior  Ct.  82;  Shiver  v.  Coleman,  35  Pa.  Superior  Ct. 
386;  Behrens  v.  Mountz,  37  Pa.  Superior  Ct.  326;  Com- 
monwealth V.  Williams,  41  Pa.  Superior  Ct.  326. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 

The  general  rule  is  that  a  motion  to  withdraw  a  juror 
and  continue  the  case,  upon  the  ground  of  objectionable 
remarks  made  by  counsel  in  addressing  the  jury,  is  ad- 
dressed to  the  sound  judicial  discretion  of  the  trisJ  court, 
and  its  refusal  of  the  motion  is  reviewable  only  for  abuse 
of  discretion :  Com.  v.  Ezell,  212  Pa.  203;  Com.  v.  Striepeke, 
32  Pa.  Superior  Ct.  82.  But  there  are  certain  kinds  of 
objectionable  remarks  which  have  been  held  to  be  so  prej- 
udicial in  their  nature  as  to  be  beyond  correction  by  any 
admonition  the  court  may  give  the  jury  to  disregard  them. 
In  such  cases,  it  is  the  imperative  duty  of  the  court,  upon 
its  attention  being  properly  called  to  the  remarics,  and 
being  satisfied  that  they  were  made,  to  withdraw  a  juror 
and  continue  the  case,  even  t^ugh  the  court  may  be  of 
opinion  that  its  admonition  was  sufficient  to  prevent  them 
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from  prejudicing  the  jury.  Amongst  the  exceptional 
casesy  where  this  has  been  held  to  be  the  imperative  duty 
of  the  court  and  where  the  refusal  of  the  motion  based 
on  such  remarks  has  been  held,  on  appeal,  to  be  governed 
by  a  fixed  and  unvarying  rule,  are,  where  the  district 
attorney  or  counsel  for  the  commonwealth,  in  his  address 
to  the  jury,  calls  attention  to  the  omission  of  the  defendant 
to  testify:  Com.  v.  Foley,  24  Pa.  Superior  Ct.  414;  where, 
without  evidence  to  support  the  statement,  he  declares  to 
the  jury  that  the  defendant  was  convicted  on  a  former 
trial  of  the  same  charge:  Com.  v.  Martin,  47  Pa.  Suprnw 
Ct.  346;  where,  in  an  action  for  personal  injuries,  plain- 
tiff's counsel  states  to  the  jury  that  the  defendant  is  in- 
sured by  an  employers'  liabiUty  company  and  that,  in 
event  of  recovery,  the  latter  will  pay  the  verdict:  Hollis  v. 
U.  S.  Glass  Co.,  220  Pa.  49.  These  are  but  illustrations. 
Other  exceptional  instances  might  be  cited  from  the  re- 
ports, and  it  would  seem,  from  what  was  said  by  the  chid 
justice  in  Carothers  v.  Pittsburg  Rys.  Co.,  229  Pa.  558,  that 
the  kind  of  statement  by  counsel  referred  to  in  that  case  be- 
longs to  this  class.  But,  be  that  as  it  may,  it  does  not  lay 
down  a  fixed,  unvarying  rule  which  is  applicable  to  every 
kind  of  statement  that  may  be  made  by  counsdi  in  the  pres- 
ence of  the  jury.  The  general  rule  is  as  stated  in  Com.  v. 
Ezell;  and,  in  the  application  of  that  rule  by  the  appellate 
court,  each  case  must  be  judged  by  itself,  the  question  be- 
ing, whether,  in  view  of  all  the  pertinent  considerations, 
there  was  an  abuse  of  discretion  in  the  refusal  to  withdraw 
a  juror  and  continue  the  case.  Thus,  in  Cook  v.  Erie  Elec- 
tric Motor  Co.,  225  Pa.  91,  where  counsel  for  plaintiff,  in 
commenting  on  the  evidence  and  the  damagte  that  should 
be  awarded,  said,  ''This  great  millionaire  company  don't 
deny  that,''  the  Supreme  Court  said:  ''It  has  been  fre- 
quently held  that  in  this  class  of  cases  no  irr^ularities 
should  be  permitted  which  tend  to  inflame  the  prejudices  of 
the  jury  against  the  defendant,  and  in  a  flagrant  case  this 
court  will  reverse  for  such  error.  But  so  much  depends  on 
the  immediate  circmnstances  and  what  may  be  called  the 
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atmoBphere  of  the  trial  that  a  large  discretion  must  be  al- 
lowed to  the  trial  judge.  In  the  present  case  the  action  of 
the  judge  in  cautioning  the  jury  was  so  prompt  and  the 
withdrawal  of  the  improper  remark  by  counsel  was  so  frank 
and  unreserved  that  we  cannot  say  that  the  judge  did  not 
use  a  wise  discretion  in  refusing  to  withdraw  a  juror.''  The 
principle  was  again  recognized  in  the  later  case  of  Miller  v. 
Phila.  Rapid  Tr.  Co.,  231  Pa.  627,  where  the  objectionable 
remarks  were:  ''We  had  to  go  into  the  enemy's  camp  to 
get  the  evidence;  to  get  justice  from  this  powerfuli  wealthy 
and  rich  corporation."  The  refusal  to  withdraw  a  juror 
because  of  these  remarks  was  held  not  to  constitute  revers- 
ible error  in  that  particular  case,  and  the  court  said: 
''But  where  remarks  of  counsel  are  objected  to  as  preju- 
dicial, the  circiunstances  under  which  they  were  made 
should  be  considered."  The  court  then  went  on  to  point 
out  the  circumstances  which  led  up  to  the  conclusion  that 
the  remark  was  not  made  for  the  purpose  of  exciting 
antagonism,  but  was  made  in  reply  to  a  charge  that  a 
witness  for  the  plainti£F  had  made  false  statements  to  the 
defendant's  employees  in  order  to  obtain  information  from 
them  and  to  secure  an  opportunity  to  make  measurements, 
and  in  comparing  the  difficulty  the  plaintiff  had  in  ascer- 
taining the  facts  with  the  ease  with  which  they  could  be 
presented  by  the  defendant.  We  have  cited  enough  cases 
to  show  that  no  fixed  and  unvarying  rule  requires  us  to 
hold  that  the  refusal  to  withdraw  a  juror,  in  the  present 
case,  was  reversible  error.  In  other  words,  it  does  not  be- 
long to  the  exceptional  class  of  cases  to  which  we  have 
alluded,  but  is  governed  by  the  general  rule.  The  question 
then  arises,  whether  there  was  an  abuse  of  discretion,  that 
is,  whether,  in  view  of  all  the  pertinent  considerations, 
there  was  still  probability  or  possibility  of  the  remark  of 
counsel  having  a  prejudicial  effect.  The  remark  objected 
to  related  to  a  question  of  fact  in  the  case,  namely,  as  to 
idiether  the  plaintiff  had,  at  a  particular  time,  $400;  and 
the  remark,  as  set  forth  in  the  assignment,  is,  "that  his 
word  (meaning  counsel  for  plaintiffs)  is  as  good  as  the 
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word  of  counsel  ioT  the  defendant,  and  that  he  (plainti£Fs' 
counsel)  says  he  did  have  the  $400."  Unexi^ined,  l^e 
remark  might  convey  the  fanpression  to  the  jury  that  the 
counsel  had  personal  knowledge  and  it  was  that  from 
^^ch  he  was  speaking.  What  had  been  said  in  the  argu- 
ment of  defendant's  counsel  to  call  out  this  rraiark  does 
not  appear  in  the  assignment,  and,  of  course,  we  cannot 
act  on  the  assertion  as  to  that  matter  contained  in  the 
appellees'  paper-book.  But  the  natiure  of  the  remark 
itself  furnishes  some  evidence  that  it  was  made  in  reply 
to  some  statement  that  had  been  made  by  counsel  for  the 
defendant.  Be  that  as  it  may,  immediately  upon  objection 
being  made  counsel  stated  to  the  jury  that  he  did  not  wish 
them  to  think  that  he  was  testifying  as  to  the  correctness 
of  the  remark.  This  was  in  the  nature  of  an  explanation 
tending  to  disabuse  the  minds  of  the  jurors  of  any  im- 
pression they  may  have  had  that  he  was  speaking  of  his 
own  knowledge.  Moreover,  the  court  ''at  once  cautioned 
the  jury  that  they  must  not  pay  attention  to  the  statement 
of  counsel  as  to  matters  of  fact,  but  must  take  the  testi- 
mony of  the  witnesses."  It  was  said,  in  Miller  v.  Phila. 
Rapid  Tr.  Co.,  231  Pa.  627,  the  circumstances  imder  which 
they  were  made  should  be  considered ;  and,  in  Cook  v.  Erie 
Electric  Motor  Co.,  225  Pa.  91,  that  much  depends  on  the 
immediate  cireiunstances  and  what  may  be  called  \h%  at- 
mosphere of  the  trial.  The  same  may  be  said,  with  peculiar 
appropriateness,  in  the  present  case.  The  trial  judge  had 
opportimity,  which  we  have  not,  to  know  those  circum- 
stances and  the  course  of  argument  piu^ued  by  defendant's 
counsel,  ^rtiieh  may  have  induced  the  statement  of  which 
complaint  is  made.  In  view  of  this  consideration,  of  the  ex- 
planation immediatdy  made  by  counsel  of  what  he  in- 
tended the  jury  to  imderstand  from  his  r^nark,  and  of  the 
caution  given  by  the  learned  judge,  we  cannot  say  that  he 
was  guilty  of  abuse  of  discretion  in  refusing  the  moticm. 
The  assignment  of  error  is  overruled  and  the  judgment 
isaflSrmed. 
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Smith,  Appellant,  v.  Smith. 

Practice,  C.  P.^Sdroff—Utika  of  court. 

1.  Where  the  plea  upon  which  a  cause  goes  to  issue  gives  notice 
that  the  special  matter  set  up  in  the  affidavit  of  defense  will  be  relied 
upon  as  a  set-off  at  the  trial,  and  the  evidence  offered  at  the  trial  al- 
though lacking  some  elements  of  precision,  is  sufficient,  if  believed,  to 
warrant  a  recovery,  such  evidence  cannot  be  excluded  because  the 
items  of  set-off  had  not  been  averred  with  minuteness  or  detail  required 
by  a  rule  of  court. 

2.  Rules  of  court  are  made  to  promote  the  administration  of  justice, 
and  necessarily,  the  court  making  such  rules  must  be  allowed  a  wide 
discretion  in  their  iaterpretation  and  application.  It  is  only  where 
the  record  shows  a  palpable  and  manifest  abuse  of  such  discretion 
that  the  appellate  courts  will  interfere. 

Argued  Dec.  13,  1911.  Appeal,  No,  239,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  No.  1,  Phila.  Co., 
March  T.,  1909,  No.  2,974,  on  verdict  for  plamtiff  in 
case  of  J.  L.  Smith  v.  Elvino  V.  Smith.  Before  RicIj,  P.  J., 
Hian>ERSON,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.   Afl5rmed. 

Assumpsit  on  book  accounts.    Before  Maqill,  J. 

From  the  record  it  appeared  that  the  defendant,  with 
his  plea,  gave  notice  that  the  special  matter  set  forth 
in  the  aflSdavit  of  defense  would  be  offered  in  evidence 
as  a  set-off  at  the  trial. 

One  of  the  rules  of  the  court  of  common  pleas  of  Phila- 
delphia county  is  as  follows: 

''Sec.  16.  When  the  defendant  claims  a  set-off  or 
counterclaim,  imless  the  matter  be  fully  and  specially 
set  forth  in  the  notice  of  special  matter,  or  when  he  in- 
tends to  defalk  his  own  account  or  claim  against  the 
plaintiff's  demand,  or  any  part  of  it,  he  shall  give  a  full 
and  particular  notice  in  writing  of  such  intended  set-off 
or  counterclaim  at  least  fifteen  days  before  the  day  for 
which  the  cause  is  set  down  for  trial,  or  he  shall  not  be 
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allowed  to  give  in  evidence  any  matter  of  set-off  or 
counterclaim  not  particularly  set  forth  in  the  notice/' 

When  the  defendant  was  on  the  stand,  plaintiff's 
counsel  made  the  following  objection: 

I  desire  to  object  to  any  evidence  being  given  of  this 
work  done  inasmuch  as  in  the  affidavit  of  defense  the 
set-off  is  not — even  taking  the  affidavit  of  defense  to 
constitute  notice  of  special  matter  and  waiving  that 
objection — ^it  is  not  such  notice  of  special  matter  as  to 
entitle  Mr.  Caveny  to  put  it  in  as  a  defense. 

The  Court:  It  being  admitted  that  a  letter  was  sent 
by  coimsel  for  defendant  to  counsel  for  plaintiff,  and 
received,  in  which  plaintiff's  counsel  was  notified  that 
under  the  plea  of  special  matter  the  matter  set  forth  in 
the  affidavit  of  defense  would  be  offered  in  evidence,  the 
objection  is  overruled. 

Exception  to  counsel  for  plaintiff.  [1] 

Verdict  and  judgment  for  plaintiff  for  1176.67.  De- 
fendant appealed. 

Error  assigned  among  others  was  (1)  ruling  on  evidence, 
quoting  the  bill  of  exceptions. 

Archibald  T.  Johnson,  for  appellant. — ^It  has  been  held 
that  where  an  offer  of  evidence  includes  matters  not 
contained  in  defendant's  notice  of  special  matter,  the 
evidence  will  be  excluded:  Hey  v.  Frazier,  4  Walk.  (Pa.) 
322;  Mehaffy  v.  Lytle,  1  Watts,  314. 

WiUiam  E.  Caveny,  for  appellee,  cited:  Haines  v.  Young, 
13  Pa.  Superior  Ct.  303;  Arnold  v.  Blabon,  147  Pa.  372. 

Opinion  by  Head,  J.,  March  1, 1912: 

The  plaintiff's  action  is  foimded  on  a  book  account. 
The  affidavit  of  defense,  after  denying  the  correctness  of 
some  of  the  items  of  the  claim,  about  which  there  is  now 
no  contention,  set  up  a  counterclaim  in  favor  of  the  de- 
fendant amoimting  to  a  considerable  sum.   The  plea  upon 
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which  the  cause  went  to  issue  gave  notice  that  the  special 
matter  set  up  in  the  affidavit  would  be  relied  on  by  the 
defendant  at  the  trial  to  answer  pro  tanto  the  plaintiff's 
claim.  As  to  the  balance  over  and  above  this  set-off  and 
the  other  matters  mentioned,  no  defense  was  made. 

Upon  the  trial,  when  the  defendant  came  to  offer  proof 
in  support  of  his  set-off,  objection  was  made  that,  under 
the  rule  of  the  trial  court,  the  items  of  set-off  had  not  been 
averred  with  sufficient  minuteness  or  detail  to  warrant  the 
reception  of  the  evidence;  and  the  appellant  now  chiefly 
complains  that  the  learned  trial  court  interpreted  and  ad- 
ministered its  own  rule  with  too  much  liberality  in  receiv- 
ing evidence  in  support  of  the  set-off  over  the  plaintiff's 
objection.  It  does  not  appear  that  the  defendant  kept 
a  book  account  showing  the  precise  days  and  dates  on 
which  the  work  he  allied  to  have  done  was  performed 
nor  the  specific  value  of  each  day's  work  as  it  was  done. 
When  this  case  was  heard  before,  chiefly  on  another 
branch  of  it.  Smith  v.  Smith,  45  Pa.  Superior  Ct.  353, 
we  said:  "The  plaintiff's  theory  was  corroborated  to  some 
extent  by  the  facts  that  the  defendant  had  kept  no  book 
account  showing  the  exact  times  when  the  services  were 
rendered,  and  that  although  they  covered  a  period  of  two 
or  three  years,  no  bills  had  been  rendered  and  no  demand 
for  compensation  made.  If  the  jury  should  find  from  the 
evidence  that  the  services  claimed  for  by  the  defendant 
were  actually  rendered  to  the  plaintiff,  at  his  instance  and 
request,  and  were  of  value  to  him,  a  recovery  by  the  de- 
fendant would  not  be  prevented  merely  because  he  had 
not  presented  bills  during  the  course  of  the  dealing  or  had 
not  given  notice  that  he  was  expecting  to  be  paid  for  such 
services."  It  yras  of  course  impossible  for  the  defendant 
to  embrace  in  his  affidavit  averments  more  specific  or  de- 
tailed than  were  warranted  by  the  evidence  he  could  pro- 
duce in  support  of  them.  If  that  evidence,  legally  speak- 
ing, although  lacking  desirable  elements  of  precision  as  to 
dates,  etc.,  was  sufficient,  if  believed,  to  warrant  a  recov- 
ery, there  could  be  no  just  ground  for  such  an  interpreta- 
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tion  of  its  rule  by  the  learned  court  bdow  as  would  ex* 
ciude  it.  Moreover,  it  is  a  well-establi^ed  principle  that 
rules  of  court  are  made  to  promote  the  administration  oi 
justice,  and  necessarily,  the  courts  making  such  rules  must 
be  allowed  a  wide  discretion  in  their  interpretation  and 
application.  It  is  only  where  the  record  shows  a  palpable 
and  manifest  abuse  of  such  discretion  that  the  appellate 
courts  would  interfere. 

Nor  can  we  see  that  the  testimony  of  the  alleged  expi^ts 
was  not  fairly  relevant  to  the  issue  on  trial  or  that  the 
learned  trial  judge  failed  to  adequately  present  to  the  jury 
the  issues  of  fact  raised  by  the  pleadings  and  evidence. 

Upon  an  examination  of  the  entire  record  we  axe  all  of 
the  opinion  tiiat  the  ease  was  properly  tried  and  that  the 
judgment  of  the  court  below  should  not  be  disturbed. 
The  assignments  of  error  are  all  dismissed. 

Judgment  aflSrmed. 


Bertram  v.  Petrovsky,  Appellant. 

Practice,  C.  P.— Case  staled — Essentials  of  case  stated— Submission 
under  the  Act  of  April  22, 1874,  P-  L.  109. 

1.  It  is  essential  to  a  case  stated  that  all  the  matmal  facts  be  agreed 
iqxm  so  that  the  court  may  have  nothing  to  do  but  to  pronounce  the 
law  arising  out  of  them. 

2.  Where,  after  a  jury  has  been  sworn  and  testimony  introduced, 
counsel  enters  into  a  colloquy  taken  down  by  the  official  stenographer, 
which  results  in  the  withdrawal  of  a  juror  and  an  understanding  by 
the  judge  that  he  is  to  pass  upon  the  whole  subject-matter  '^imder  the 
pleadings,  evidence  and  admissions  in  this  case,"  the  subsequent 
findings  of  fact,  conclusions  of  law  and  judgment  by  the  court,  are 
wholly  invalid,  inasmuch  as  the  agreement  is  bad  as  a  case  stated, 
and  cannot  be  sustainedas  a  submission  under  the  Act  of  April  22, 18749 
P.  L.  109. 

Argued  Deo.  14, 1911.  Appeal,  No.  177,  Oct  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  5,  Phila.  Co^, 
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Dec.  T.,  1906,  No.  1,513,  dismissing  exceptions  to  ad- 
judication in  case  of  Frederick  Bertram  v.  Frank  Pe- 
trovsky.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Reversed. 

Replevin  for  a  lot  of  clothing.    Before  Staakb,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  aadffoed  was  in  taking  jurisdiction  of  the  case  and 
in  entering  judgment  for  the  plaintiff. 

Charles  L.  Smyih,  with  him  Michael  J.  Ryan,  for  appel- 
lant.— ^The  judgment  is  irregular  and  the  court  below  had 
no  jurisdiction:  Schuylkill  County  v.  Minogue,  160  Pa. 
164;  Pantall  v.  Dickey,  123  Pa-  431;  Union  Savmgs  Bank 
v.  Fife,  101  Pa.  388. 

Frank  A.  Chalmers,  with  him  Simpson,  Brown  A 
WiUiams,  for  appellee. — ^The  agreement  as  to  the  facts 
and  the  submission  of  the  law  to  the  court  constituted 
a  case  stated  and  as  no  right  to  appeal  was  reserved,  this 
appeal  must  be  dismissed:  Hughes  v.  Peaslee,  50  Pa.  257; 
Com.  V.  Callahan,  153  Pa.  625;  Morgan  v.  Mercer  County, 
8  Pa.  Superior  Ct.  96. 

The  judgment  herein  is  not  irregular,  the  court  below 
having  entered  the  same  upon  the  agreed  facts  and  the 
documentary  evidence  in  the  case:  Miller  v.  Cambria 
County,  25  Pa.  Superior  Ct.  591;  Ott  v.  Sweatman,  166 
Pa.  217. 

Counsers  agreement  as  to  the  facts  bound  their  clients, 
as  the  agreement  was  iir  open  coiui;,  and  made  in  the 
presence  of  their  clients:  Garrigan  v.  Dickey,  27  N.  E. 
Repr.  713;  Central  Branch  Union  Pac.  R.  R.  Co.  v.  Shoup, 
28  Kan.  394;  Pratt  v.  Conway,  49  S.  W.  Repr.  1028; 
J.  L.  Roper  Liunber  Co.  v.  Elizabeth  City  Liunber  Co., 
49  S.  E.  Repr.  946;  Hageman  v.  SaKsberry,  74  Pa.  280. 

Opinion  bt  Rice,  P.  J.,  March  1, 1912: 

After  the  jury  had  been  sworn  and  testimony  had  been 
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introducedi  counsel  and  court  entered  into  a  colloquy 
with  a  view  to  submitting  the  case  to  the  decision  of  the 
court  alone.  This  colloquy  was  taken  do  wn  by  the  official 
stenographeTi  whose  transcription  of  the  same,  approved 
by  the  court,  was  filed  and  sent  up  on  this  appeal  as  part  of 
the  record.  As  printed  in  the  appellant's  paper-book,  it 
occupies  over  fifteen  pages  and  consists  of  some  admissions 
of  fact  and  of  such  discussion  of  other  questions  of  fact  and 
law  as  might  be  appropriate  as  a  preliminary  to  the  fram- 
ing of  a  case  stated  out  of  the  oral  and  docimientary  evi- 
dence that  had  been  introduced  and  that  was  at  hand  and 
could  be  introduced.  But  it  did  not  result  in  an  express 
or  clearly  implied  agreement  by  the  parties  or  their  counsd 
setting  forth  distinctly  all  the  facts  upon  which  they  asked 
the  judgment  of  the  court.  On  the  contrary,  at  the  con- 
clusion of  the  colloquy  the  learned  trial  judge  said:  ''I 
understand  that  you  want  me  to  pass  upon  this  whole 
subject-matter  and  enter  such  a  decree  as  to  right,  justice 
and  equity  shall  pertain  under  the  pleadings,  evidence 
and  admissions  in  this  case.''  This  was  tacitly  assented  to, 
and  thereupon,  it  is  stated  in  the  official  report  of  the  pro- 
ceedings upon  the  trial,  ''A  juror  was  withdrawn  and  the 
case  submitted  as  to  the  facts  and  law  to  the  trial  judge  by 
agreement  of  counsel."  Subsequently,  the  learned  judge 
ffied  his  findings  of  fact,  conclusions  of  law,  and  answers 
to  written  points  submitted,  concluding  with  a  statement 
of  the  form  and  amoimt  of  the  judgment  to  be  entered 
Exceptions  were  filed  and  subsequently  dismissed,  and 
from  the  judgment  in  favor  of  the  plaintiff  the  defendant 
took  this  appeal. 

One  of  tiie  appellant's  assignments  of  error  raises  the 
objection  that  the  court  had  no  jurisdiction  to  try  the  case 
without  a  jury,  in  the  absence  of  written  agreement  waiv- 
ing a  trial  by  jury,  signed  by  the  parties  and  ffied  of  record. 
In  answer  to  this  objection,  it  is  lU'ged  by  appellee's  counsd 
that  all  the  requisites  of  a  case  stated  appear  of  record,  and, 
as  no  right  of  appeal  was  reserved,  the  appeal  must  be  dis- 
missed.   Having  this  question  in  view,  we  have  stated,  at 
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acme  length,  the  prooeedmgs  which  led  up  to  the  submis- 
mem  of  the  case  to  the  court.  To  state  them  with  greater 
particularity  would  unduly  prolong  this  opinion^  without 
any  corresponding  benefit.  It  is  essential  to  a  case  stated, 
that  all  the  material  facts  be  agreed  upon,  so  that  the  court 
may  have  nothing  to  do  but  to  pronounce  the  law  arising 
out  of  them:  Hohnes  v.  Wallace,  46  Pa.  266;  Ford  v.  Bu- 
ehanan.  111  Pa.  31;  Hazelbaker  v.  Clipper  Coal  Co.,  158 
Pa.  393.  The  facts  ought  to  be  distinctly  and  expressly 
agreed  upon,  and  not  left  to  be  inferred  from  evidence: 
Diehl  V.  Ihrie,  3  Wharton,  143;  Schuylkill  County  v. 
Shoener,  205  Pa.  592.  These  essentials  are  lacking  in  the 
present  case.  First,  the  facts  were  not  clearly  and  suc- 
cinctly stated  in  the  submission.  Secondly,  what  the  facts 
were,  and  what  facts  were  material  and  relevant  to  the  is- 
sue, were  matters  not  distinctly  and  expressly  agreed  upon, 
but  left  to  be  determined  by  the  court  under  the  pleadings, 
evidence,  and  admissions  in  the  case.  Much  as  it  is  to  be 
regretted  that  this  complicated  and  overgrown  litigation 
cannot  be  brought  to  an  end  by  a  final  judgment  one 
way  or  the  other,  without  subjecting  the  parties  to  further 
expenses  and  delay,  it  is  quite  clear  that  this  desirable 
result  cannot  be  reached  lawfully  by  treating  the  sub- 
misoon  as  a  valid  case  stated.  Nor  is  the  judgment  sus- 
tained by  a  proper  submission  under  the  Act  of  April  22, 
1874,  P.  L.  109.  Both  of  these  propositions  are  authori- 
tatively determined  by  the  case  of  Union  Savings  Bank  v. 
life,  101  Pa.  388.  There,  at  the  conclusion  of  the  evidence, 
counsel  filed  an  agreement,  in  writing,  'Hhat  the  evidence, 
oral  and  record,  and  the  entire  record  shall  be  treated 
as  a  case  stated  and  judgment  to  be  entered  thereon  by 
the  court  according  to  its  views  of  the  law  and  the  facts, 
each  party  reserving  the  right  to  sue  out  a  writ  of  error.'' 
The  court  then  withdrew  a  juror,  and  afterwards  entered 
''judgment  on  the  case  stated"  for  the  plainti£f.  It  was 
hdd,  on  a  writ  of  error,  that  the  agreement  was  bad  as  a 
case  stated,  and  that  it  could  not  be  sustained  as  a  sub- 
miaaan  under  the  act  of  1874.  Chief  Justice  Shabswood, 
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q)eakmg  for  the  court,  said:  ''A  case  stated  is  a  substi- 
tute for  and  in  the  nature  of  a  special  verdict,  and  is 
subject  to  the  same  rules.  It  must  find  facts  and  not 
the  evidence.  If  the  finding  in  this  respect  be  ddeo* 
tive  a  venire  facias  de  novo  will  be  awarded:  Kinsley  v. 
Coyle,  58  Pa.  461.  It  cannot  be  pretended  that  this  well* 
settled  rule  is  at  all  afifected  by  the  Act  of  April  22,  1874, 
P.  L.  109,  passed  in  pursuance  of  art.  V,  sec.  27,  of  the 
constitution.  Both  the  constitution  and  the  act  require 
that  the  agre^nent  shall  be  in  writing  and  filed;  and  the 
act  directs  that  the  court  shall  find  the  facts  separately 
and  distinctly,  with  answers  to  any  points  submitted, 
and  the  conclusions  of  law,  which  shall  also  be  filed." 
Accordingly,  the  judgment  was  reversed  and  a  venire 
facias  de  novo  awarded.  The  same  action  must  be  taken 
in  this  case. 

The  judgment  is  reversed,  and  venire  facias  de  novo 
awarded. 


Schneider,  Appellant,  v.  Bates. 

Justice  of  the  peace — Appeals — Proceedings  de  now) — Cauae  qf  action, 

1.  Where  a  case  comes  into  the  common  pleas  by  appeal  from  the 
judgment  of  a  justice  of  the  peace,  the  proceedings  thereafter  are  de 
novo  as  to  the  declaration,  pleadings  and  evidence,  but  the  cause  of 
the  action  must  continue  the  same  as  it  was  before  the  justice. 

Judgment — Appeal  from  justice  of  the  peace — Judgment  by  defendant — 
Striking  off  judgmeni— Opening  judgment, 

2.  In  the  absence  of  a  rule  of  court,  the  court  of  common  pleas  has 
no  authority  (m  the  trial  of  an  appeal  from  a  judgment  of  a  justioe  cf 
the  peace,  on  the  defendant  not  appearing,  to  grant  a  judgmmt  for 
plaintifif,  on  the  latter's  motion, "  affirming  the  judgment  of  the  justice." 
Such  a  judgment  is  an  illegal  judgment  and  may  be  stricken  off  at  any 
time  even  after  the  expiration  of  the  term  at  which  it  was  entered. 
Even  if  it  were  a  legal  judgment,  it  is  a  judgment  by  default,  and  not 
adverse,  and  may  be  opened  at  any  time,  even  after  the  term. 

Aiigued  Dec.  14, 1911.    Appeal,  No.  205,  Oct.  T.,  1911, 
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by  plaintiflf,  from  order  of  C.  P.  No.  2,  Phila.  CJo.,  June  T., 
1907,  No.  2,299,  making  absolute  rule  to  set  aside  and  open 
judgment  in  case  of  Arthur  F.  Schnei(ter  v.  William  H. 
Bates  and  Mary  M.  Dulin.  Before  Rice,  P.  J.,  Hender- 
son, Morrison,  Orladt,  Head,  Beaver  and  Porter,  JJ. 
AflSnned. 

Appeal  from  judgment  of  magbtrate. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  making  absolute  rule  to  set  aside 
and  open  the  judgment. 

Benjamin  Alexander,  for  appellant. — ^The  judgment 
could  not  be  opened  after  the  term  had  expired:  Dean 
V.  Munhall,  11  Pa.  Superior  Ct.  69. 

The  authorities  are  conclusive  that  the  cowrt  below 
is  without  power  to  open  an  adverse  judgment  after  the 
term  in  which  it  is  rendered:  King  v.  Brooks,  72  Pa.  363; 
Philadelphia  v.  Coulston,  118  Pa.  541;  Hill  v.  Egan,  2 
Pa.  Superior  Ct.  596;  Dickson  v.  Whitney,  1  W.  N.  C.  61. 

Where  defendants  appear  and  plead  to  issue,  judgment 
on  verdict  rendered  in  defendants'  absence,  is  an  adverse 
judgment,  and  not  a  judgment  by  default:  Abeles  v. 
Powell,  6  Pa.  Superior  Ct.  123. 

E.  W.  Kirhy,  for  appellees,  filed  no  printed  brief. 

Opinion  by  Morrison,  J.,  March  1, 1912: 
This  case  originated  before  a  magistrate  of  the  city  of 
Philadelphia.  It  was  before  us  on  appeal,  by  the  plain- 
tiff, once  before,  and,  judging  by  the  plaintiff's  claim  and 
the  facts  alleged  in  the  afl^davit  of  defense,  the  procur- 
ing of  a  judgment  in  favor  of  the  plaintiff  has  depended 
upon  a  very  sharp  point.  When  the  case  was  here  before, 
the  facts  and  l^al  questions  involved  up  to  that  date,  were 
very  fully  discussed  by  President  Judge  Rice,  and  the 
court  below  was  sustained  in  discharging  a  rule  for  judg- 
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fQent  for  wai^t  of  a  sufficient  affidavit  of  defense :  Schnddei 
V.  Bates,  37  Pa.  Superior  Ct.  432. 

After  the  record  was  again  lodged  in  the  common  pleas, 
plaintiff's  counsel,  on  February  27,  1909,  entered  and 
served  a  rule  on  defendants  to  plead  to  a  declaration 
theretofore  ffied,  and  on  March  13,  1909,  defendants 
entered  their  pleas  and  thereafter  plaintiff  had  the  case 
placed  on  the  trial  list  for  Monday,  February  7, 1910.  By 
reason  of  the  defendants  failing  to  appear  for  trial,  it 
appears  of  record  that,  on  motion  of  plaintiff's  counsel, 
the  court  below  ^'affinned  the  judgment  of  the  magis- 
trate.'' On  June  9,  1911,  a  writ  of  fi.  fa.  was  issued  and 
on  June  16,  defendants'  counsel  entered,  ^'Rule  on  plain- 
tiff to  show  cause  why  the  judgment  should  not  be  set 
aside  and  opened  and  writ  of  fi.  fa.  stayed,  all  proceedings 
to  stay  in  the  meantime."  Following  this  we  find  this 
entry:  ^'Jime  26,  1911,  rule  absolute,  eo  die  exception 
noted  for  plaintiff."  Our  question  then  is,  did  the  court 
below  commit  reversible  error  in  setting  aside  and  opening 
the  judgment  which  was  granted  on  February  7,  1910,  as 
shown  by  the  record,  by  affirming  the  ma^trate's  judg- 
ment? 

It  should  be  borne  in  mind  that  this  case  came  into  the 
common  pleas  by  appeal,  and  therefore,  the  proceedings 
thereafter  would  be  de  novo  as  to  the  declaration,  plead- 
ing? and  evidence;  but  the  cause  of  action  must  continue 
the  same  as  it  was  before  the  magistrate:  Moore  v.  Wait, 
1  Bmney,  219;  Wright  v.  Guy,  10  S.  &  R.  227;  Caldwell  v. 
Thompson,  1  Rawle,  370;  Reitze  v.  Meadville  &  L.  Ry. 
Co.,  126  Pa.  437;  Justice  v.  Meeker,  30  Pa.  Superior  Ct. 
207. 

The  appellee  has  presented  no  paper-book  and  we  are 
imable  to  find  anything  injthe  record,  as  printed  and 
furnished  to  us  by  appellant's  counsel,  authorizing  the 
court  of  common  pleas,  in  an  appeal  from  a  judgment  of  a 
justice  of  the  peace,  to  grant  a  judgment  for  plaintiff,  on 
his  motion,  '^Affirming  the  judgment  of  the  magistrate." 
The  practice  in  this  little  hotly  contested  case  seems  to 
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have  been  rather  slovenly.  The  rule  id  to  ''set  aside  and 
open  the  judgment,"  and  this  rule  was  made  absolute 
without  any  qualifying  or  explanatory  words.  Now,  so 
far  as  we  can  see,  the  judgment  was,  on  the  face  of  the 
record,  irregular  and  illegal,  and  if  the  court  meant,  by  its 
order  making  the  rule  absolute,  to  set  aside,  that  is,  strike 
off  the  judgment,  we  cannot  say  that  this  was  error.  The 
rule  invoked  and  the  authorities  cited  by  appellant's 
counsel,  to  the  effect  that  the  court  cannot  open  an  ad- 
verse judgment  after  the  term  at  which  it  was  entered, 
do  not  apply  to  an  illegal  judgment;  one  that  appears  so 
on  its  face.  It  is  well  settled  by  a  long  line  of  decisions 
that  a  court  can  on  motion,  strike  off  or  set  aside  an  illegal 
judgment;  one  that  so  appears  on  the  face  of  the  record: 
Davidson  v.  Miller,  204  Pa.  223;  Weaver  v.  McDevitt, 
21  Pa.  Superior  Ct.  597;  Eddy  v.  Smiley,  26  Pa.  Superior 
Ct.  318.  In  Com.  v.  Hoffman,  74  Pa.  105,  the  Supreme 
Court  held  as  stated  in  the  syllabus:  ''Where  by  the 
record  there  appears  to  be  no  groimd  for  a  lawful  judg- 
ment, a  court  of  error  will  reverse,  although  there  be  no 
affidavit  of  defense."  In  Stoke  &  Co.  v.  McCullough,  107 
Pa.  39,  the  Supreme  Court,  speaking  through  the  late 
Mr.  Justice  Clark,  said:  ''The  coiurts  have  alwajrs  had 
power  to  strike  off  an  irregular  judgment,  or  a  decree  im- 
providently  entered,  but  no  power  existed  at  the  conmion 
law  to  strUce  off,  vacate  or  satisfy  a  judgment  regularly 
entered,"  citing  cases. 

We  do  not  feel  called  upon  in  this  case,  on  the  facts  as 
they  appear  of  record,  to  attempt  to  sustain  the  court  be- 
low in  opening  the  judgment,  a  considerable  time  after 
the  term  at  which  it  was  entered,  because  we  consider  it  a 
fair  inference,  from  the  record,  that  the  judgment  was 
reaUy  set  aside  or  striken  off  for  reasons  appearing  of 
record.  The  writer  has  known  of  rules  of  court,  in  some 
of  the  coimties,  which  authorized  the  court,  in  appeals 
from  justices  of  the  peace,  when  the  case  was  reached  for 
trial  and  the  defendant  did  not  appear,  to  grant  judgment 
in  favor  of  plaintiff,  on  his  motion,  for  the  amoimt  of  the 
Vol.  xldc — 28 
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justice's  judgment  with  interest.  I  am  not  aware  that 
the  legality  of  such  a  rule  has  ever  been  determined  by 
the  higher  coiurts.  If  there  was  a  rule  in  common  pleas, 
No.  2,  of  Philaddphia  county  which  authorized  the  court 
to  aflSrm  the  magistrate's  judgment,  the  appellant's  coun- 
sel ought  to  have  printed  the  rule  and  thus  brought  it 
before  us.  Inasmuch  as  no  such  rule  has  been  produced, 
we  have  no  question  before  us  as  to  its  validity,  if  there 
be  such  a  rule  in  that  court.  It  is  common  practice  to 
aflSrm  a  magistrate's  judgment  on  certiorari,  but  we  can- 
not conceive  how  such  a  judgment  can  be  affirmed  in  the 
common  pleas,  on  motion,  when  the  case  came  there  by 
appeal,  imless  it  should  be  in  pursuance  of  a  rule  of  court. 
But  suppose,  arguendo,  that  the  said  order  of  court 
really  did  open  the  judgment  sixteen  months  after  its 
entry,  and  long  after  the  term  at  which  it  was  granted  had 
ended,  then  the  question  arises,  Was  it  an  adverse  judg- 
ment; one  entered  after  a  hearing  or  trial?  In  King  et  al. 
V.  Brooks  et  aJ.,  72  Pa.  363,  the  Supreme  Court,  through 
the  late  Mr.  Justice  Sharswood,  said:  "It  is  true  that  no 
court  has  power  to  strike  off  or  vacate  a  judgment  which 
is  regular  on  its  face.  But  every  court  has  power  to  open 
a  judgment  in  order  to  give  the  parties  a  hearing  or  trial. 
In  case  of  judgments  by  confession  or  default  there  is  no 
limit  of  time  to  the  exercise  of  this  power,  but  in  case  of 
judgments  entered  adversely  after  a  hearing  or  trial  it  is 
settled  that  it  must  be  done  before  the  end  of  the  term  at 
which  they  are  entered,"  citing  cases.  In  Hill  v.  Egan, 
2  Pa.  Superior  Ct.  596,  we  followed  the  above  decision,  as 
we  again  did  in  Hemdon  Borough,  19  Pa.  Superior  Ct.  127. 
Now,  it  cannot  be  pretended  that  the  judgment  in  ques- 
tion was  entered  after  a  hearing  or  trial.  The  very  reason 
the  judgment  was  granted  was  because  the  defendants 
were  in  default  in  not  appearing  for  trial  when  the  case 
was  called.  Therefore,  it  was  a  judgment  by  default;  a 
judgment  moved  for  by  the  plaintiff's  counsel  based  on  a 
technical  point.  Therefore,  if  the  court  really  opened  the 
judgment,  instead  of  setting  it  aside,  there  was  no  error. 


Digitized  by 


Google 


SCHNEIDER,  Appellant,  v.  BATES-  435 

430»  (1912).]  Opinion  of  the  Court. 

When  we  examine  the  plamtiff's  declaration  and  the  affi- 
davits of  defense  it  is  not  difficult  to  understand  why  the 
court  below  was  not  willing  to  allow  said  judgment  to 
stand.  Assuming  that  the  affidavit  speaks  the  truth,  and 
can  be  sustained,  then  the  plaintiff  is  not  entitled  to  re- 
cover a  dollar. 

The  assignment  of  error  is  not  sustained.  Appeal  dis- 
missed at  cost  of  appellant,  Arthur  F.  Schneider,  and 
order  affirmed. 


W.  C.  MacNutt  &  Company's  Assigned  Estate. 

Assignment  for  benefit  of  creditors — Individual  assets — Special  as» 
signment. 

Where  two  partners  execute  an  assignment  for  the  benefit  of  cred- 
itors, and  a  question  arises  as  to  whether  the  assignment  covers  indi- 
vidual as  well  as  partnership  assets,  and  thereafter  it  appears  that  one 
of  the  partners  individually  owned  the  proceeds  of  a  policy  of  insur- 
ance not  as  yedb  paid  by  the  insurance  company,  and  the  assignee  and 
the  individual  partner  agree  that  the  proceeds  should  be  paid  to  the 
partner's  attorney  and  divided  by  him  in  certain  proportions  between 
the  assignee  and  the  partner,  and  the  attorney  after  collecting  the 
insurance  money,  sends  the  part  agreed  upon  to  the  assignee  in  a 
letter  which  indicates  that  the  fund  is  to  be  applied  by  the  assignee  to 
the  partner's  individual  creditors,  such  letter  is  to  be  construed  as  a 
special  assignment  of  the  fimd  in  question  for  the  individual  creditors, 
bDwever  the  general  assignment  may  be  construed. 

Argued  Dec.  15,  1911.  Appeal,  No.  9,  Oct.  T.,  1911, 
by  Willis  C.  MacNutt,  from  order  of  C.  P.  No.  3,  Phila. 
CJo.,  March  T.,  1906,  No.  4,367,  dismissing  exceptions 
to  auditor's  report  in  the  Matter  of  the  Assigned  Estate 
of  WiUis  C.  MacNutt  and  George  J.  Conly,  trading  as 
W.  C.  MacNutt  &  Co.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orladt,  Head,  Beaver  and  Porter,  JJ. 
A£Srmed. 

Exceptions  to  report  of  John  T.  Murphy,  Esq.,  auditor. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
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Error  assigned  was  in  dismissing  exceptions  to  auditor's 
report. 

Harry  L.  Stirling,  with  him  Frederick  H.  Warner,  for 
appellant. 

Joseph  deF.  Junkin,  for  appellee. 

Opinion  by  Morrison,  J.,  March  1, 1912: 

Willis  C.  MacNutt  and  George  J.  CJonly,  trading  as  W. 
C.  MacNutt  and  C!ompany,  on  May  19, 1906,  made  a  vol- 
untary deed  of  assignment  to  Frederick  C.  Newbourg,  Jr., 
Esq.,  for  the  benefit  of  creditors.  The  important  clauses 
of  the  assignment  over  which  the  assignors  and  the  assignee 
dispute  are  as  follows:  ''Whereas  the  said  Willis  C.  Mac- 
Nutt and  George  J.  CJonly,  trading  as  W.  C.  MacNutt  & 
Company,  owing  to  sundry  losses  and  misfortunes  are  at 
present  unable  to  pay  their  just  debts; 

''And  whereas  they  are  willing  to  assign  all  their  prop- 
erty not  exempt  by  law  from  execution  for  the  benefit  of 
their  creditors; 

"Now  this  indenture  witnesseth:  •  •  .  •  have  granted, 
bargained,  sold,  assigned,  transferred  and  set  over,  and 
by  these  presents  do  grant,  bargain,  sell,  assign,  trans- 
fer and  set  over  unto  the  said  Frederick  C.  Newbourg,  Jr., 
his  heirs,  executors,  administrators  and  assigns,  all  the 
real  and  personal  property,  rights  and  credits  of  whatso- 
ever kind,  and  wheresoever  situate  of  them  and  the  said 
Willis  C.  MacNutt  and  George  J.  Conly,  trading  as  W.  C. 
MacNutt  &Ck)." 

The  assignors  contended  that  the  deed  of  assignment 
conveyed  firm  property  only,  but  the  assignee  claimed  and 
demanded  of  the  partners  a  statement  of  their  personal 
assets.  Conly's  statement  disclosed  nothing,  but  Mac- 
Nutt's  disclosed  that  he  had  an  interest  in  a  life  insurance 
policy  on  one  Pyle,  who  was  then  alive.  Later  Pyle  died, 
and  as  both  MacNutt  and  the  assignee  claimed  the  for^ 
mer's  interest  in  the  policy,  the  insurance  company  would 
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not  pay  till  the  parties  had  adjusted  their  differences. 
MacNutt's  interest  was  found  to  amount  to  $2,530.10. 
In  order  to  collect  this  money  from  the  company  it  was 
agreed  that  a  check,  drawn  to  the  joint  order  of  MacNutt 
and  the  assignee,  should  be  sent  by  the  company  to  Mac- 
Nutt^s  attorney,  and  it  being  indorsed  by  the  payees 
thereof,  the  said  attorney  then  paid  over  to  the  assignee 
$1,113.23,  inclosing  his  check  for  that  amoimt  in  a  let- 
ter hereinafter  quoted  which  is  important.  At  the  au- 
dit of  the  assignee's  second  and  final  account,  said  sum 
was  accoimted  for  by  the  assignee,  separately,  and  it  was 
distributed  to  MacNutt's  individual  creditors.  Prior  to 
said  distribution  MacNutt  referred  a  number  of  his  in- 
dividual creditors  to  the  assignee  for  payment  of  their 
claims.  And  his  then  attorney  requested  notice  of  the  time 
of  filing  the  account  so  that  such  creditors  could  be  notified 
to  present  their  claims.  But  MacNutt,  later,  changed  his 
mind  and  claimed  the  fund  on  the  theory  that  it  had 
merely  been  paid  to  the  assignee  until  it  could  be  deter- 
mined whether  under  the  deed  of  assignment  he  had  a 
right  to  MacNutt's  individual  assets,  and  he,  MacNutt, 
then  claimed  that  the  assignee  had  no  such  right  and  de- 
nied his  authority  to  distribute  the  fimd.  The  auditor 
decided  against  h^  contention  and  distributed  the  f imd  to 
the  individual  creditors  of  MacNutt  and  he  excepted,  but 
his  exceptions  were  dismissed  by  the  auditor,  and  on  appeal 
to  the  common  pleas  were  there  dismissed,  but  the  learned 
court  did  not  base  his  decision  on  the  theory  that  the  deed 
of  assignment  conveyed  MacNutt's  individual  assets  to 
the  assignee.    From  that  decision  we  have  this  appeal. 

There  is  considerable  contention  on  the  question  of 
whether  the  deed  of  assignment  did  more  than  convey  the 
firm  property  to  the  assignee.  The  view  we  take  of  this 
case  renders  it  unimportant  to  decide  that  question.  If, 
however,  we  felt  called  upon  to  decide  it  we  would  hesitate 
before  differing  with  the  court  below  on  that  question. 

It  appears  from  the  assignee's  second  account,  which 
gives  rise  to  the  contention  in  this  appeal,  that  on  the  first 
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account  of  the  assignee  there  were  individual  assets  of 
MacNutt  in  the  hands  of  the  assignee  and  passed  upon  by 
the  auditor  on  the  theory  that  the  assignee  had  the  right 
to  such  assets.  The  present  account,  as  to  MacNutt's  in- 
dividual assets,  is  stated  as  follows:  ''The  accoimtant  also 
charges  himself  with  the  following  items  received  by  him, 
and  believed  by  him  to  be  assets  of  the  individual  estate 
of  W.C.  MacNutt: 

''Balance  awarded  to  him  by  the  auditor's 
report  on  his  first  accoimt  as  assignee,    .       $68.02 

1909,  May  10.  .  .  •  from  insurance  policy 
onJohnJ.Pyle, 1,113.24 

Interest  on  deposits, 22.36 


Total,  .    .    .  $1,203.62 
"The  accoimtant  claims  credit  for  disburse- 
ments as  follows: 
"Joseph  de  F.  Jimkin,  counsel  fee  to 

date, $100.00 

Comiaissions  to  accountant  5%  on 
$1,135.60, 56.78    156.78 


Balance  on  hand,    .  $1,046.84 " 

The  auditor  distributed  this  balance  as  follows: 
He  first  deducted  auditor's  fee  of  $50.00,  leaving  net  bd- 
ance  for  distribution  $996.84.  The  claims  proved  aggre- 
gated $1,206.52  and  the  dividend  thereon  was  82.62  per 
cent.  This  distribution  was  to  the  individual  creditors  of 
MacNutt  and  it  was  confirmed  fiinally  by  the  court  below. 

As  before  stated  the  interest  of  MacNutt  in  the  insur- 
ance policy  was  $2,530.10,  and  by  a  letter  printed  in  the 
record,  and  signed  by  Willis  C.  MacNutt  and  Frederick  C. 
Newbourg,  Jr.,  assignee,  it  was  agreed  that  said  stmi,  Mac- 
Nutt's  interest,  should  be  paid  by  a  check  drawn  to  the 
joint  order  of  Willis  C.  MacNutt  and  Frederick  C.  New- 
bourg, Jr.,  assignee,  and  when  this  check  was  received  it 
was  indorsed  by  each  of  them  over  to  the  order  of  John 
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Douglas  Brown,  Esq.,  MacNutt's  attorney,  who  then,  in 
pursuance  of  the  agreement  between  MacNutt  and  the  as- 
signee, distributed  the  proceeds  as  follows,  viz.:  $1,113.24 
to  the  assignee,  and  the  balance  to  MacNutt.  This  pay- 
ment to  the  assignee  was  made  by  Mr.  Brown  on  May  8, 
1909,  accompanied  by  the  following  letter: 

"Philadelphia,  May  8,  1909. 
"Frederick  C.  Newbourg,  Jr.,  Esq., 

"401  Real  Estate  Trust  Building, 
"Philadelphia,  Pa. 
"My  dear  Mr.  Newbourg: 

"  My  bank  has  advised  me  of  the  payment  of  the  draft 
of  the  Connecticut  Mutual  Life  Insurance  Company, 
which  you  and  Mr.  MacNutt  endorsed  over  to  me.  I 
am  therefore  enclosing  my  cheque  to  your  order  for 
$1,113.24,  being  the  $1,100  which  we  originally  agreed 
upon  in  our  settlement  of  your  claim  as  assignee  of 
Mr.  MacNutt's  interest  in  this  policy,  to  which,  as  per 
our  imderstanding,  I  have  added  eleven-twenty-fifths  of 
the  $30.10,  which  was  the  MacNutt  share  of  the  post- 
mortem dividend  or  surplus  payment  of  some  sort  which 
the  company  made.  As  this  fimd  has  been  realized  from 
the  personal  assets  of  Mr.  MacNutt,  I  presume  when  you 
come  to  file  a  later  accoimt  it  will  be  added  to  the  balance 
of  the  proceeds  of  Mr.  MacNutt's  personal  assets,  which, 
at  the  audit  of  your  first  accoimt  was  left  in  your  hands 
for  further  accoimting.  I  shall  therefore  ask  to  be  advised 
when  the  accoimt  is  filed  in  order  that  Mr.  MacNutt's 
personal  creditors  may  have  notice  to  present  claiin9 
"  Yoiu^  very  truly, 

"John  Douglas  Brown." 

It  is  conceded  on  all  hands  that  this  payment  to  the 
assignee  was  the  result  of  a  compromise  between  MacNutt 
and  the  assignee,  they  both  having  claimed  MacNutt's 
entire  interest  in  the  policy,  and  MacNutt  acted  under  the 
advice  of  his  own  coimsel,  to  wit,  John  Douglas  Brown. 
For  these  reasons  the  learned  court  below,  although  being 
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of  the  opinion  that  the  deed  of  assignment  did  not  convey 
MacNutt's  interest  in  the  insurance  policy  to  the  assignee, 
overruled  the  exceptions  and  confirmed  the  auditor's  dis- 
tribution, in  an  opinion  of  which  the  following  is  a  copy: 

"Per  Curiam,  December  29,  1910. 

''We  are  of  opinion  the  deed  of  assignment  in  this  case 
cannot  be  construed  to  be  an  assignment  of  individual 
assets.  The  assignee,  therefore,  had  no  title  to  the  pro- 
ceeds of  the  life  insm-ance  policy  in  which  the  assignor, 
MacNutt,  had  an  individual  interest.  As  between  them, 
therefore,  the  proper  method  of  determination  of  their 
rights  was  the  framing  of  an  interpleader,  in  which  the 
probable  result  would  have  been  a  judgment  in  favor  of 
MacNutt.  This  method  of  settling  the  question  could 
have  been  invoked  at  any  time,  up  to  the  actual  payment 
of  the  money  to  the  assignee.  MacNutt,  however,  agreed 
to  a  compromise  of  the  matter  and  his  agreement  as  evi- 
denced by  the  letter  of  his  counsel  in  transmitting  the 
money  must  be  held  to  be  a  constructive  assignment  of 
that  particular  money  in  trust  for  his  individual  creditors. 
Whether  the  form  of  assignment  was  such  as  to  lay  it  open 
to  attack  upon  technical  grounds,  need  not  be  considered, 
because  the  only  persons  who  could  validly  take  advantage 
of  any  informality  would  be  the  individual  creditors.  The 
assignor  having  compromised  the  question  and  agreed  to 
the  receipt  of  this  fimd  by  the  assignee,  for  the  benefit  of 
the  individual  creditors  is  without  power  to  attack  it. 

"  The  exceptions  are  dismissed." 

The  auditor  foimd  as  a  fact  as  follows: 

''  That  this  payment  of  $1,113.24  to  the  assignee  was 
made  to  him  with  the  express  agreement  and  consent  of 
Willis  C.  MacNutt;  while  the  entire  share  of  the  pro- 
ceeds of  the  policy,  which  represented  MacNutt's  interest, 
amoimted  to  $2,530.10,  the  assignee  accepted  $1,113.24  in 
full  for  his  interest  in  the  policy  after  consultation  with 
coimsel,  because  of  the  doubt  which  existed  in  the  minds  of 
counsel  as  to  whether  he  had  any  right  whatever  in  the  pol- 
icy because  of  the  fact  that  the  deed  of  assignment  covered 
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only  firm  property,  and  that  this  was  an  mdividnal  asset  of 
Willis  C.  MacNutt;  and  that,  acting  under  the  advice  of 
counsel,  he  entered  into  a  compromise  agreement  with 
MacNutt  in  order  to  avoid  litigation  and  the  doubts  in- 
cident thereto* 

^'  The  auditor  further  finds  that  after  the  fund  came  into 
the  assignee's  hands,  MacNutt  referred  a  number  of  his 
individual  creditors  to  the  assignee  for  the  payment  of 
their  claims. 

"  The  auditor  further  finds: 

"  There  was  no  evidence  offered  by  MacNutt  to  contra- 
dict in  any  way  the  testimony  of  the  assignee." 

Upon  these  undisputed  and  conceded  facts  the  learned 
coiut  below  held  that  the  compromise  agreement  between 
the  assignor  and  MacNutt  by  which  the  former  received 
this  fimd,  constituted  a  constructive  assignment  of  that 
particular  money  in  trust  for  MacNutt's  individual  cred- 
itors. We  are  imable  to  see  how  the  court  could  have 
reached  any  other  conclusion.  The  assignee  for  the  benefit 
of  creditors  had  previously  filed  an  accoimt  in  which  he 
had  accounted  for  individual,  as  well  as  firm,  assets,  and 
a  distribution  had  been  made  to  both  individual  and  firm 
creditors  and  to  this  the  appellant  had  made  no  objection. 
Whether  Newbourg,  assignee,  received  the  money  as  as- 
signee, under  the  original  deed  or  by  reason  of  the  com- 
promise agreement  between  himself  and  MacNutt,  he  did 
receive  it  for  the  benefit  of  the  individual  creditors  of  Willis 
C.  MacNutt,  and  while  they  do  not  complain  and  lU'ge 
that  all  of  MacNutt's  interest  in  the  insurance  policy 
should  have  been  paid  to  the  assignee,  we  think  MacNutt 
cannot  now  be  heard  to  complain  that  the  assignee  dis- 
tributed this  money  to  the  creditors  who  had  just  and 
impaid  claims  as  seems  to  be  conceded.  We  are  unable  to 
see  why  MacNutt  is  not  bound  by  the  letter  of  Mr.  Brown, 
his  attorney.  As  is  well  said  by  appellee's  counsel  in  his 
printed  argument:  "MacNutt  at  some  stage  of  the  pro- 
ceedings created  a  trust  in  the  hands  of  Mr.  Newbourg  for 
the  benefit  of  his  individual  creditors.    It  makes  no  differ- 
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ence  whether  it  was  under  the  original  deed  or  under  pro- 
ceedings which  resulted  in  the  compromise;  the  money  was 
carved  out  of  MacNutt's  property,  paid  over  by  his  con- 
sent for  the  benefit  of  his  creditors,  and  the  fund  belongs 
to  them,  and  not  to  him.  It  is  respectfully  submitted  that 
appellant's  contention  is  not  foimded  upon  soimd  princi- 
ples of  either  law  or  morals  and  that  the  judgment  of  the 
court  below  should  be  aflSrmed  at  the  costs  of  the  appel- 
lant." 

We  have  all  reached  the  conclusion  that  upon  the  con- 
ceded facts  the  learned  court  below  did  not  err  in  dismiss- 
ing the  exceptions  and  confirming  the  auditor's  report, 
making  distribution  of  the  f imd  in  question  to  the  individ- 
ual creditors  of  Willis  C.  MacNutt. 

The  assignments  of  error  are  all  dismissed  and  the  ap- 
peal is  dismissed  at  the  costs  of  the  appellant,  Willis  C. 
MacNutt. 

Decree  affirmed. 


Car  Advertising  Company,  Appellant,  v.  The  Bohr 
McHenry  Distilling  Company. 

Contract — Execution  of  contract — Corporations, 

1.  Where  a  paper  purporting  to  be  a  contract  between  two  corpora- 
tions shows  on  its  face  that  it  is  not  binding  unless  approved  by  the 
president,  treasurer  or  secretary  of  one  of  the  companies,  and  the 
secretary  of  the  company  accepts  the  paper  duly  signed  by  the  other 
company  upon  the  express  agreement  by  him  that  it  is  not  to  become 
binding  until  approved  by  the  treasurer  of  his  company,  such  approval 
is  necessary  to  make  the  agreement  operative.  In  such  a  case  the 
question  is  not  one  of  contradicting  or  varying  the  terms  of  a  written 
agreement,  but  of  the  existence  of  the  agreement  itself. 

2.  A  provision  of  the  alleged  contract  that  "no  verbal  conditions 
made  by  agents  will  be  recognized;  every  condition  must  be  specified 
on  the  face  of  this  contract,''  relates  to  the  substance  of  the  contract, 
and  not  to  the  fact  of  its  execution. 
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Submitted  March  6,  1912.  Appeal,  No.  40,  March  T., 
1912,  by  plaintiff,  from  order  of  C.  P.  Luzeme  Co.,  Feb.  T., 
1911,  No.  216,  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  the  Car  Ad- 
vertising Company  v.  Rohr  McHenry  DistiUing  Company. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orlady, 
Head,  Beaver  and  Porter,  JJ.   Affirmed. 

Assumpsit  on  a  contract. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  contract  sued  upon  was  as  follows: 

"H.  Wineburgh,  Pres.,  C.  Wineburgh,  Treas., 
A.  Schindler,  Sec. 

"This  contract  is  not  binding  unless  approved  by  one 
of  the  above  officers  of  the  Car  Advertising  Company. 
''Washington,  D.  C,  Jan'y  27,  1910. 

"Car  Advertising  Co.,  Night  and  Day  Bank  Building, 
527  Fifth  Ave.,  Cor.  44th  St.,  New  York. 

"We  authorize  you  to  insert  our  advertising  card,  size 
11  X  21  inches,  in  cars  as  named  below  for  a  term  of  one 
(1)  year,  commencing  September  1st,  1910,  and  in  consid- 
eration of  the  above,  we  agree  to  pay  you  the  sum  of  Four 
Hundred  and  Twenty  00/100  dollars  ($420)  per  month, 
payable  monthly  during  the  term  of  this  contract. 

"One-third  (Va)  cars  of  the  Philadelphia  Rapid  Transit 
Co.,  in  the  City  of  Philadelphia,  Pa. 

"The  advertiser  reserves  the  right  to  cancel  this  con- 
tract on  March  1st,  1911,  provided  he  gives  the  Car 
Advertising  Co.  at  least  thirty  (30)  days'  previous  writ- 
ten notice  to  that  effect 

"No  verbal  conditions  made  by  agents  will  be  recog- 
nized. Every  condition  must  be  specified  on  the  face  of 
this  contract. 

"If  the  Car  Advertising  Company  shall  cease  to  have 
the  right  to  maintain  the  advertising  herein  specified,  this 
contract  shall  terminate  and  the  other  party  hereto  shall 
pay  imder  it  only  to  the  time  of  such  cessation. 
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"Cards  to  be  furnished  by  advertiser,  and  in  case  of  de- 
lay of  copy  or  cards  beyond  specified  time,  it  shall  be  at 
the  advertiser's  loss. 

''This  contract  is  subject  to  the  leases  with  the  opera- 
tions of  the  railroads. 

''In  case  of  any  delay  in  placing  cards  by  the  Car  Adver- 
tising Co.,  the  service  lost  shall  be  made  up  at  the  end  of 
the  contract. 

"Any  loss  of  service  through  fire,  strike  or  otherwise, 
shall  not  constitute  a  violation  of  this  contract,  but  the 
advertiser  shall  receive  a  pro  rata  rebate  for  such  loss. 

"This  contract  conveys  no  right  to  the  party  signing 
it  to  assign  or  sub-let  the  space  leased  under  it. 

"The  omission  of  any  reasonable  number  of  cards  from 
the  cars  shall  not  constitute  a  violation  of  this  contract; 
but  the  advertiser  shall  be  entitled  to  a  pro  rata  rebate 
for  such  cards  as  may  have  been  omitted. 

"All  payments  must  be  made  to  the  Car  Advertising 
Co.,  or  order. 

"All  cards  subject  to  the  approval  of  the  Car  Adver- 
tising Co.,  as  to  style  and  contents. 

"Name,  Rohr  McHenry  Dishllino  Co., 
"By  John  G.  McHenry,  Plw. 
"Address,  WHkes-Barre,  Pa. 

"Approved  for  the  Car  Advertising  Company,  By 
H.  Wineburgh,  Pres." 

The  president  of  the  defendant  company  filed  an  affida- 
vit by  defendant  as  follows: 

That  the  contract  referred  to  in  the  plaintiff's  state- 
ment of  cause  of  action  was  signed  by  him  as  president  of 
said  company,  in  the  city  of  Washington,  at  the  solicita- 
tion of  one,  A.  Schindler,  who  was  the  secretary  of  said 
plaintiff  company  and  acting  as  the  agent  of  said  plaintiff 
in  procuring  said  contract.  That  at  the  time  of  the  sign- 
ing of  said  contract  it  was  distinctly  understood  and 
agreed  between  your  affiant  and  said  Schindler  that  said 
contract  was  not  to  be  effective  or  go  into  operation 
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until  it  received  the  approval  of  one,  Frank  Deitrick,  the 
treasurer  of  said  defendant  company.  That  said  Frank 
Deitrick  refused  to  approve  said  contract  on  the  ground 
that  it  was  unjust  and  inequitable.  That  on  said  refusal 
by  said  Deitrick  to  approve  said  contract,  to-wit,  between 
February  1,  and  February  8,  1910,  your  aflSant,  between 
said  dates,  notified  said  defendant  company  of  the  disap- 
proval of  said  contract  by  said  Deitrick,  and  that  it  should 
consider  said  contract  canceled. 

Error  assigned  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

James  L.  Morris,  for  appellant. — ^The  defense  alleged 
is  in  direct  contradiction  of  the  terms  of  the  written 
contract.  Therefore  it  is  insufficient:  Stull  v.  Thompson, 
154  Pa.  43;  Quaker  City  Car  Adv.  Co.  v.  Meyers,  20  W. 
N.  C.  388;  Am.  Soda  Fountain  Co.  v.  Egbert,  14  Pa. 
Dist.  Rep.  426;  Hall's  Safe  Co.  v.  Walenk,  42  Pa.  Superior 
Ct.  576;  Guernsey  v.  Moon,  46  Pa.  Superior  Ct.  645; 
Callan  v.  Lukens,  89  Pa.  134;  Baugh  v.  White,  161  Pa. 
632;  Homewood  People's  Bank  v.  Heckert,  207  Pa.  231. 

John  T.  Lenahan,  for  appellee,  cited:  Warfel  v.  Frantz, 
76  Pa.  88;  Blewitt  v.  Boorum,  142  N.  Y.  357  (37  N.  E. 
Repr.  119). 

Opinion  by  Henderson,  J.,  April  15, 1912: 
On  the  face  of  the  paper  which  is  the  foimdation  of 
the  plaintiff's  action  that  document  did  not  become  a 
contract  imtil  approved  by  the  president,  treasurer  or 
secretary  of  the  plaintiff  company.  When  the  approval 
of  the  president  was  indorsed  on  the  contract  does  not 
appear  in  the  pleadings.  Assmning,  however,  that  it 
was  made  before  the  plaintiff  had  notice  of  the  refusal  of 
the  defendant  to  assume  the  obligation  recited  it  clearly 
did  not  become  a  contract  until  the  approval  of  one  of 
the  officers  named  was  given.    It  needs  no  argument 
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to  show  that  at  the  time  the  paper  was  signed  by 
Mr.  McHenry  as  president  of  the  defendant  and  de- 
livered to  Mr.  Schindler,  secretary  of  the  plaintiff,  it 
was  not  an  obligation  binding  on  either  party.  It  was 
not  then  approved  by  the  proper  officer  of  the  plain- 
tiff and  was  only  a  tender  by  the  defendant  of  the  con- 
tract. If,  then,  it  was  agreed  between  Mr.  McHenry 
and  Mr.  Schindler  that  the  paper  was  not  to  become  bind- 
ing on  the  defendant  \mtil  approved  by  its  treasurer, 
this  was  a  condition  on  which  the  execution  of  the  con- 
tract depended  and  until  this  consent  was  given  the  paper 
could  have  no  binding  effect.  The  defendant  was  under 
no  complusion  to  enter  into  the  arrangement  and  the 
secretary  of  the  plaintiff  could  accept  the  offer  on  the 
condition  stated  in  the  affidavit.  If  the  paper  was 
signed  by  the  defendant's  president  on  the  agreement 
that  it  was  not  to  become  operative  imtil  approved  by 
the  treasurer  of  the  company  then  no  contract  ever  was 
executed.  In  such  a  case  the  question  is  not  one  of  con- 
tradicting or  varying  the  terms  of  a  written  agreement, 
but  of  the  existence  of  the  agreement  itself.  The  pro- 
vision of  the  alleged  contract  that  "No  verbal  conditions 
made  by  agents  will  be  recognized.  Every  condition 
arast  be  specified  on  the  face  of  this  contract,"  relates  to 
the  substance  of  the  contract,  not  to  the  fact  of  its  exe- 
cution. It  puts  one  who  becomes  a  party  to  the  con- 
tract on  notice  that  any  oral  stipulations  made  with  the 
plaintiff's  agent  will  not  be  binding  on  the  latter.  But 
this  is  a  very  different  thing  from  an  agreement  made  by 
one  of  the  plaintiff's  officers  who  had  authority  to  con- 
tract that  a  pap)er  not  at  the  time  binding  on  the  de- 
fendant should  not  become  a  contract  imless  approved 
by  its  treasurer.  This  defense  goes  to  the  very  exist- 
ence of  the  contract  and  is  good,  if  true.  We  r^ard  the 
affidavit  of  defense  as  sufficient. 
The  judgment  is,  therefore,  affirmed. 
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Reily  v.  P.  H.  Glatfelter  Company,  Appellant. 

Negligence — Master  and  servant — Dangerous  machine — Failure  to 
ir^8truct, 

In  an  action  by  a  boy  sixteen  years  old  against  his  employer  to 
recover  damages  for  serious  injuries  to  his  hands  which  were  caught 
between  the  rolls  of  a  machine,  at  which  he  was  directed  to  work,  a 
verdict  and  judgment  for  the  plaintiff  will  be  sustained  where  the 
evidence  for  the  plaintiff,  although  contradicted,  tended  to  show  that 
he  was  set  to  work  by  the  foreman  at  the  machine  without  instruc- 
tions as  to  how  to  use  it,  and  without  warning  as  to  its  dangerous  char- 
acter. 

Argued  March  12,  1912.  Appeal,  No.  7,  March  T., 
1912,  by  defendant,  from  judgment  of  C.  P.  York  Co., 
Aug.  T.,  1909,  No.  140,  on  verdict  for  plamtiff  in  case  of 
Harvey  Reily,  by  his  mother  and  next  friend,  Amelia 
Reily,  and  Amelia  Reily,  in  her  own  right,  v.  P.  H.  Glat- 
felter Company.  Before  Rice,  P.  J.,  Henderson,  Mor- 
rison, Orladt  and  Head,  JJ.   Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wanner,  J. 

At  the  trial  it  appeared  that  the  plaintiff,  a  boy  sixteen 
years  old,  was  injured  on  October  14, 1907,  while  working 
at  a  machine  in  a  paper  mill  belonging  to  the  defendant,  his 
employer.  The  accident  happened  when  the  plaintiff  was 
helping  to  take  out  some  paper  which  had  clogged  between 
the  rollers  of  the  machine.  His  hands  were  caught  between 
the  rollers,  and  he  lost  one  hand  and  several  fingers  of  the 
other.  He  testified  that  he  was  ordered  to  work  at  the 
machine  by  the  foreman,  without  instructions  and  without 
warning  as  to  its  dangerous  character.  In  this  he  was 
directly  contradicted  by  a  number  of  defendant's  witnesses 
who  testified  that  he  was  employed  as  grease  wiper,  and 
had  nothing  to  do  with  the  operation  of  the  machine  in 
question. 

The  jury  returned  a  verdict  of  $1,216.75  for  Harvey 
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Reily  and  $283.25  for  Amelia  Reily,  his  mother.  The 
court  entered  judgment  on  the  verdict  for  Harvey  Reily 
and  entered  judgment  for  defendant  n.  o.  v.  against 
Amelia  Reily. 

Error  assigned  was  in  entering  judgment  on  the  verdict. 

H.  C.  NileSf  of  Niles  &  Neff,  with  him  Paul  0.  Menges 
and  John  A.  Hoober,  for  appellant. 

J.  S.  Black,  with  him  S.  B.  Metsenhdder  and  K.  F. 
Keesej/f  for  appellee. 

Opinion  by  Morrison,  J.,  April  15,  1912: 

This  action  was  trespass  to  recover  damages  for  per- 
sonal injuries.  The  plaintiff  was  a  boy  about  sixteen 
years  old  and  if  he  was  entitled  to  recover  at  all,  the 
amount  of  verdict  and  judgment  is  not  asserted  to  be 
excessive.  Serious  injuries  were  inflicted  upon  the  boy  by 
a  machine  in  defendant's  plant  where  he  was  employed. 

All  of  the  judges  who  sat  at  the  argument  agree  that 
there  was  sufficient  evidence  to  carry  the  plaintiff's  case 
to  the  jury.  Although  the  weight  of  the  evidence  seems 
to  be  in  favor  of  the  defendant  yet  we  think  there  is  evi- 
dence, which  if  believed  by  the  jury,  with  the  legitimate 
inferences  which  could  be  drawn  therefrom,  to  support 
the  verdict. 

A  careful  examination  of  the  whole  record  convinces  us 
that  the  case  was  tried  with  much  care  and  ability  and  we 
cannot  profitably  attempt  to  add  anjrthing  in  support  of 
the  conclusion  reached  by  the  learned  trial  judge.  The 
charge  is  so  thorough  and  so  fair  to  the  defendant  that  the 
able  counsel  for  the  appellant  do  not  attempt  to  criticise 
it,  except  in  so  far  as  the  court  refused  to  give  a  binding 
instruction  in  favor  of  the  defendant. 

The  record  shows  that  the  mother  of  the  boy  also  sued 
in  her  own  right  and  recovered  a  verdict,  but  the  court 
below  entered  judgment  as  to  her  in  favor  of  the  defendant 
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non  obstante  veredicto  and  that  case  is  not  before  us. 
We  presume  the  coiui;  below  found  that  she  had  not  made 
out  a  case. 

The  assignments  of  error  are  all  dismissed  and  the 
judgment  is  aflSrmed. 


McDonough,  Appellant,  v.  Grcnsemer. 

Boroughs — Annexation  of  land — Petitioners — Ownership  of  lands, 
Peraons  cannot  be  considered  as  freehold  owners  of  lots  in  determin- 
ing whether  a  majority  of  such  owners  had  petitioned  for  the  annexa- 
tion of  land  to  a  borough,  where  it  appears  that  such  persons  merely 
claimed  to  own  a  strip  of  land  which  was  in  actual  possession  of  a 
raihx>ad  company,  where  there  is  no  proof  of  their  ownership  by  deed, 
will  or  otherwise,  and  the  evidence  shows  that  the  strip  of  land  in 
question  had  been  in  the  uninterrupted  and  imdisputed  possession 
of  the  railroad  company  for  over  thirty  years,  and  that  the  company 
had  entered  on  the  land  in  the  exercise  of  its  right  of  eminent  domain, 
and  had  filed  a  bond  to  secure  damages  payable  to  the  owner. 

Argued  Dec.  6,  1911.  Appeal,  No.  232,  Oct.  T.,  1911, 
by  plaintiffs,  from  decree  of  C.  P.  Schuylkill  Co.,  May  T., 
1911,  No.  1,  dismissing  bill  in  equity  in  case  of  L.  F.  Mc- 
Donough  et  al.  v.  George  W.  Gensemer  et  al.,  Councilmen 
of  Prnegrove  Borough,  and  the  Borough  of  Pinegrove. 
Before  Rice,  P.  J.,  Hendekson,  Morrison,  Orlady, 
Beaver  and  Porter,  JJ.   AflBrmed. 

Bill  in  equity  for  an  injunction.    Before  Shay,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  decree  dismissing  the  bill. 

fi.  S.  Bashorcy  with  him  F.  G.  Farquhar  and  S.  M.  Enter- 
line,  for  appellants. — The  railroad  company  took  part  of 
the  Wheeler  land  by  right  of  eminent  domain.     This  gave 
Vol.  xlix— 29 
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them  only  an  easement  and  left  the  title  where  it  had  been 
before,  to  wit,  in  the  nine  Wheeler  heirs:  Pittsburg  &  Lake 
Erie  Railroad  Company  v.  Bruce,  102  Pa.  23. 

E.  P.  Leuachner,  with  him  F.  F.  Filbert,  for  appellees. 
— In  absence  of  better  proof,  the  presumption  is  that  the 
railroad  company  owns  the  fee,  and  even  though  it  had 
been  taken  under  the  Act  of  February  19, 1849,  P.  L.  79, 
known  as  the  general  railway  law,  it  has  beeh  repeatedly 
decided  that  under  such  circumstances  the  estate  acquired 
by  a  railroad  company  is  more  than  a  mere  easement 
or  right  of  way:  Pennsylvania  Schuylkill  Valley  Railroad 
V.  Paper  Mills,  149  Pa.  18;  Pittsburg,  f^.  Wayne  & 
Chicago  Ry.  Co.  v.  Peet,  152  Pa.  488;  Philadelphia  v. 
Ward,  174  Pa.  45. 

Opinion  by  Porter,  J.,  March  1, 1912: 

The  defendant  borough,  upon  the  petition  of  a  number 
of  the  freehold  owners  of  lots  in  a  section  of  land  adjacent 
to  the  borough,  had  by  ordinance  declared  the  admis- 
sion of  such  section  of  land  to  the  borough,  and  filed  in 
the  court  of  quarter  sessions  of  the  county  the  plans  and 
records  required,  under  the  provisions  of  the  Acts  of 
April  22,  1903,  P.  L.  247,  and  March  21,  1907,  P.  L.  25. 
The  plaintiffs  then  filed  in  the  court  of  common  pleas 
this  bill  in  equity,  averring  that  the  petition  to  the  borough 
council  praying  the  annexation  of  the  territory  had  not 
been  signed  by  a  majority  of  the  freehold  owners  of  lots  in 
the  territory  annexed,  and  praying  that  the  ordinance  of 
annexation  be  decreed  to  be  null  and  void.  The  respond- 
ents filed  an  answer  averring  that  the  p)etition  had  been 
signed  by  a  majority  of  the  freehold  owners  of  lots  in  the 
territory  in  question,  and  the  plaintiffs  filed  a  replication 
joining  issue  in  the  matters  alleged  in  the  answer.  The 
parties  produced  at  the  hearing  testimony  tending  to  throw 
light  upon  the  number  ahd  identity  of  the  owners  of  lots 
in  the  territory  affected  by  the  proceeding.  The  learned 
judge  of  the  court  below  made  separate  and  distinct  find^ 
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ings  of  fact  as  to  the  individuals  whose  character  as 
freeholders  of  the  district  was  in  dispute  between  the 
parties,  and  arriving  at  the  conclusion  that  the  petition 
had  been  signed  by  a  majority  of  the  freehold  owners  of 
lots,  he  dismissed  tiie  bill.  The  plaintiffs  appeal  from  that 
decree- 
There  is  no  necessity  for  considering  the  assignments 
of  error  in  detail.  The  appellants  concede  that  the  p)etition 
was  signed  by  thirty-eight  duly  qualified  freehold  owners 
of  lots  in  the  section  of  land  annexed  to  the  borough.  They 
assert  that  the  total  number  of  such  freehold  owners  of 
lots  in  the  district  at  the  time  of  the  annexation  was  eighty- 
four.  If  the  evidence  established  that  there  were  eighty- 
four  freehold  owners  of  lots  and  the  petition  was  only 
signed  by  thirty-eight  of  such  owners  the  council  of  the 
borough  had  no  jurisdiction  to  ordain  the  annexation  of  the 
district,  and  the  plaintiffs  were  entitled  to  the  reUef  for 
which  they  prayed.  But  in  order  to  make  up  the  eighty- 
four  freehold  owners  of  lots  they  count  as  nine  the  widow, 
the  children  and  the  grandchildren  of  Guy  Wheeler,  de- 
ceased. The  only  evidence  which  they  offered  in  support 
of  their  contention  that  these  nine  persons  should  be 
counted  as  freehold  owners  of  lots  in  the  territory  annexed 
was  the  oral  testimony  of  F.  B.  Wheeler,  one  of  the  heirs  of 
Guy  Wheeler.  He  said,  "We  claim  title  to  the  land  upon 
which  that  railroad  lies  there;  but  the  railroad  has  posses- 
sion of  it.**  He  referred  to  the  Schuylkill  &  Susquehanna 
Railroad,  which  had  been  constructed  more  than  thirty 
years  earlier  and  the  tracks  of  the  railroad  company  had 
been  maintained  upon  it  during  all  of  that  period.  He  ex- 
pUcitly  testified  that  the  only  groimd  which  they  claimed 
was  the  strip  upon  which  the  railroad  company  maintained 
its  tracks.  He  testified  that  the  company  had  taken  it  in 
the  exercise  of  the  right  of  eminent  domain,  before  Guy 
Wheeler  had  acquired  any  title  to  it,  and  while  it  was  in 
possession  of  a  former  owner.  He  further  testified  that 
neither  Guy  Wheeler  nor  any  of  his  heirs  had  ever  been  in 
possession  of  this  strip  of  land.    He  testified  that  the  rail- 
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road  company  never  had  paid  the  former  owner  for  the 
land,  and  that  seems  to  have  been  the  only  ground  upon 
which  he  thought  he  and  the  other  heirs  of  Guy  Wheeler 
had  any  interest  in  the  land.  The  sum  of  this  testimony, 
assuming  it  to  be  true,  is  that  the  railroad  many  years  ago 
took  this  strip  of  land  in  the  exercise  of  the  right  of  eminent 
domain,  when  the  land  was  owned  by  some  person  with 
whom  the  Wheelers  had  no  connection.  Neither  Guy 
Wheeler  nor  any  of  his  heirs  ever  have  been  in  possession 
of  this  strip  of  land.  When  the  railroad  company  entered 
under  the  right  of  eminent  domain  and  filed  its  bond  that 
divested  the  title  of  the  former  owner,  whoever  he  was,  and 
in  order  to  obtain  compensation  for  his  land  which  had 
been  thus  taken  he  could  only  look  to  the  bond.  ''The 
estate  acquired  by  a  railroad  company  by  a  condemnation 
of  land  is  often  spoken  of  as  an  easement,  but  the  t^m  is 
used  in  a  loose  way  for  the  purpose  of  distinguishing  it 
from  a  fee:**  Pitts.,  Ft.  Wayne  &  Chicago  Railway  Co.  v. 
Peet,  152  Pa.  488.  ''It  would  seem  to  be  rather  a  fee 
in  the  surface  and  so  much  beneath  as  may  be  necessary 
for  support,  though  a  base  or  conditional  fee,  terminable 
on  the  cesser  of  the  use  for  railroad  purposes:"  Penna. 
Schuylkill  Valley  Raihx)ad  Co.  v.  Paper  Mills,  149  Pa.  18; 
Philadelphia  v.  Ward,  174  Pa.  45.  But  no  matter  what 
the  nature  of  the  interest  in  the  land  which  remained  in 
the  former  owner,  after  the  exercise  of  the  right  of  eminent 
domain  by  the  railroad  company,  the  burden  was  ui>on 
these  appellants  to  show  that  the  nine  persons  alleged  to 
have  succeeded  to  the  rights  of  Guy  Wheeler,  if  he  had  any 
rights,  were  freehold  owners  of  lots  in  the  district  in  ques- 
tion. The  only  witness  called  by  them  testified  that  neither 
Guy  Wheeler  nor  any  of  his  successors  had  ever  been  in 
possession  of  the  land.  All  that  he  testified  to  was  that 
they  claimed  the  land.  The  plaintiff  did  not  see  fit  to 
inquire  how  that  claim  arose,  whether  by  deed,  will  or 
otherwise.  They  produced  no  deed,  will  or  other  evi- 
dence tending  to  show  title  to  this  strip  of  land  or  any  land 
thereon  abutting,  in  Wheeler  or  any  person  under  whom  he 
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claimed.  They  did  not  attempt  to  show  under  whom  he 
claimed.  The  Wheelers  never  having  been  in  possession, 
it  was  incmnbent  on  the  appellant  in  this  proceeding  to  do 
more  than  merely  show  that  they  claimed  the  land,  they 
should  have  produced  evidence  tending  to  establish  that 
the  claim  was  well  foimded.  The  conclusion  of  the  court 
below  that  the  widow  and  heirs  of  Guy  Wheeler,  deceased, 
being  nine  in  number  could  not,  imder  the  evidence  pre- 
sented, be  held  to  be  freehold  owners  of  lots,  was  free  from 
error.  Striking  these  nine  persons  from  the  list  counted 
by  the  appellants  in  making  up  the  number  of  eighty-four 
freeholders  for  which  they  contend,  leaves  only  seventy- 
five.  The  appellants  admit  that  thirty-eight  duly  qualified 
freehold  lot  owners  signed  the  petition,  and  as  that  is  a 
majority  of  seventy-five  it  is  not  necessary  to  consider 
whether  the  other  nine  persons  who  signed  the  petition, 
making  in  all  forty-seven,  were  or  were  not  duly  qualified 
freehold  lot  owners. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  cost 
of  the  appellants. 


New  York  Central  &  Hudson  River  Railroad  Com- 
pany, Appellant,  v.  Deer  Creek  Lumber  Company. 

Railroads — Camera — Di8crirniriatUm--C(miracL 

1.  An  agreement  by  a  railroad  company  to  place  freight  on  a  siding 
of  a  competing  line  at  the  same  rate  as  that  charged  by  the  competing 
line,  is  not  an  agreement  involving  an  unlawful  discrimination,  where 
it  appears  that  the  raihroad  company  had  no  published  or  established 
rate  to  the  siding  in  question,  and  there  is  no  charge  that  the  same 
concession  was  ever  asked  for  or  desired  by  any  other  shipper. 

Railroad  company — Principal  and  agent — Traveling  freight  agent — 
AtiihorUy  of  agent. 

2.  The  traveling  freight  agent  of  a  railroad  company  may  bind 
his  company  by  an  agreement  with  a  shipper  to  place  freight  on  a 
siding  of  another  line  at  a  particular  rate,  where  it  appears  that  the 
agent  had  for  several  years  been  quoting  freight  rates  to  the  shipper 
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and  arranging  for  the  latter's  shipments,  that  the  agreement  in  ques- 
tion was  the  inducement  which  procured  the  shipment  for  the  agent's 
line,  and  that  the  agent's  authority  had  never  before  been  questioned 
or  controverted  by  the  raibroad  company. 

3.  A  principal  is  bound  by  the  contract  of  his  agent  acting  within 
the  scope  of  his  apparent  authority. 

4.  The  scope  of  the  authority  of  an  agent  may  be  proved  by  show- 
ing what  duties  he  performed,  and  for  what  length  of  time;  if  the 
agent's  authority  to  make  a  contract  is  disputed  by  his  alleged  prin- 
cipal, the  latter  will  not  be  permitted  to  ask  the  agent  whether  he  had 
authority  to  make  any  such  contract,  and  if  the  agent  answers  the 
question  in  the  n^ative,  both  question  and  answer  should  be  stricken 
out. 

Submitted  Oct,  25, 1911.  Appeal,  No.  53,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept. 
Term,  1909,  No.  272,  on  verdict  for  defendant  in  case  of 
New  York  Central  &  Hudson  River  Railroad  Company 
V.  Deer  Creek  Limiber  Company.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.  AflSrmed. 

Appeal  from  judgment  of  a  justice  of  the  peace.  Be- 
fore A.  O.  Smith,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  J.  S.  Hills  was  asked  this  question:  "Q.  Had 
you  authority  to  make  any  such  contract  as  is  alleged 
here  by  Mr.  Allen?    A.  No,  sir." 

Mr.  Woodward:  Objected  to  as  incompetent  and  irrel- 
evant.   We  want  the  answer  stricken  out. 

The  Court :  Motion  to  strike  out  the  question  and  answer 
relating  to  the  authority  of  the  agent  is  granted  and  the 
question  and  answer  stricken  out,  exception  noted  to  the 
plaintiff  and  bill  sealed.  [7] 

The  court  charged  in  part  as  follows: 

[Now  this  conversation  you  have  heard  detailed  by 
Mr.  Allen  and  imder  cross-examination  how  he  maintained 
that  conversation  was,  because  it  is  right  at  this  point  that 
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the  diflSculty  has  arisen.  It  is  a  question  of  fact  then,  what 
was  the  contract.  So  far  as  the  purposes  of  this  caise  are 
concerned  and  for  the  present  purposes,  we  say  to  you 
that  Mr.  Hills  had  the  apparent  authority,  and  if  he  did 
make  this  contract,  so  far  as  the  purposes  of  this  case  are 
concerned  had  the  right  to  make  it  on  behalf  of  his  com- 
pany. K  the  testimony  on  the  part  of  the  defendant  here, 
Mr.  Allen,  is  believed  to  be  correct  at  your  hands  and  you 
find  that  that  was  the  contract,  then  we  say  to  you  that 
Mr.  Hills  having  the  authority  to  act  as  traveling  freight 
agent  is  assumed  and  presumed  to  have  had  the  authority 
to  make  the  contract  in  question,  which  was  apparently 
in  the  line  of  his  authority,  and  if  Mr.  Allen  acted  on  that 
the  company  are  bound  thereby.]  [1] 
Plaintiff  presented  these  points: 

1.  The  set-off  asked  in  this  case  is  based  upon  an  agree- 
ment which  is  made  by  a  person  unauthorized  on  behalf 
of  the  plaintiff.  Answer:  As  you  doubtless  know,  railroad 
companies  are  common  carriers  and  are  granted  certain 
rights  by  the  commonwealth  of  Pennsylvania.  As  such 
they  are  not  allowed  to  discriminate  in  favor  of  one  ship- 
per against  the  rights  of  another  shipper,  and  this  is  an 
appeal  on  behalf  of  the  railroad  company  here  to  that 
principle,  that  the  granting  of  this  absorption  of  the 
switching  charges,  if  made  by  the  railroad  company,  would 
be  in  violation  of  their  rights  as  a  common  carrier  and 
would  be  discrimination  in  favor  of  this  defendant.  For 
the  purposes  of  this  case,  gentlemen  of  the  jury,  we  say 
that  has  nothing  to  do  with  your  consideration  here  and 
we  will  pass  upon  that  subject  hereafter,  refusing  the 
points  but  reserving  the  legal  questions  involved.  [2] 

2.  The  set-off  asked  for  in  this  case  is  based  upon  an 
alleged  contract  which  is  unlawful  and  in  violation  of  the 
laws  of  this  state. 

The  answer  thereto  was  identical  in  language  with  that 
to  the  previous  point.  [3] 
Defendant  presented  these  points: 
1.  If  the  jury  believe  that  J.  S.  Hills,  the  traveling 
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freight  agent  of  the  N.  Y.  C.  &  H.  R.  R.  Company,  advised 
J.  W.  Men,  the  manager  of  the  Deer  (>eek  Lumber 
Company,  that  if  the  shipment  of  the  two  cars  of  liunb^ 
was  made  via  N.  Y,  C.  &  H.  R.  R.  Company  the  company 
would  absorb  the  switching  charges  at  Philadelphia  and 
the  shipment  was  thereby  secured  over  N,  Y.  C.  lines, 
the  railroad  company  is  bound  by  the  contract  of  its 
agent.  Answer:  It  is  just  what  we  have  said  to  you, 
gentlemen  of  the  jury.  That  is,  if  you  find  that  Mr.  Hills, 
in  his  capacity  as  traveling  freight  agent,  holding  himself 
out  as  having  such  authority,  did  make  the  contract  as 
alleged  by  Mr.  Allen  that  he  would  absorb  the  switching 
charges  on  these  two  cars  going  to  Frankford,  which  was 
not  on  their  line,  then  there  can  be  a  recovery  here  and  the 
set-oflf  should  be  allowed.  [4] 

2.  If  there  is  no  proof  that  any  other  shipper  has  been 
denied  the  same  rate  of  freight  from  Bigler  ^ding  to 
Smedley  Brothers  (Frankford)  Siding  in  Philadelphia  by 
the  N.  Y.  C.  &  H.  R.  R.  Company  for  a  like  service  from 
the  same  place  upon  like  conditions  and  \mder  similar 
circiunstances  there  has  been  no  such  discrimination  as 
would  render  the  railroad  company  liable  to  a  penal  ac- 
tion under  the  laws  of  the  conunonwealth  of  Pennsylvania. 
Anawer:  For  the  purposes  of  this  case  we  affirm  that 
point.  [5] 

Verdict  and  judgment  for  defendant  for  $17.75.  Plain- 
tiff appealed. 

Errors  assigned  were  (1-5)  various  instructions  as  above, 
and  (7)  ruling  on  evidence,  quoting  the  WU  of  exceptions. 

Thomas  H.  Murray,  James  P.  O^LaughUn  and  Hazard 
Alex.  Murray,  for  appellant. — ^A  railroad  company  cannot 
be  bound  by  a  contract  which  the  agent  has  no  authority 
to  make  where  there  is  no  "ptooi  of  ratification  or  bem^t: 
Worthington  v.  Railway  Co.,  10  Pa.  Superior  Ct.  117; 
s.  c,  195  Pa.  211;  Louchheim  v.  Somerset  Bldg.  &  Loan 
Assn.,  25  Pa.  Superior  Ct.  325;  s.  c,  211  Pa.  49». 
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A  railroad  company  is  not  permitted  to  unduly  dis- 
criminate by  way  of  rebates,  drawbacks  or  special  benefits 
in  favor  of  one  shipper  as  against  others  under  like  condi- 
tions and  circumstances  for  the  same  service:  sec.  3  of 
art.  XVII  of  constitution;  sec.  1  of  Act  of  June  4,  1883, 
P.  L.  72;  sec.  1  of  Act  of  May  31, 1907,  P.  L.  362;  sec.  1  of 
Act  of  May  31,  1907,  P.  L.  354;  Hoover  v.  R.  R.  Co.,  156 
Pa.  220;  Baily  v.  Fayette  Gas  Fuel  Co.,  193  Pa.  175; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  56  (28 
Sup.  Ct.  Repr.  428). 

Hugh  B.  Woodward,  with  him  A.  H.  Woodward^  for 
appellees. — ^There  was  no  discrimination :  Hoover  v.  Penna. 
R.  R.  Co.,  156  Pa.  220;  Paine  v.  Penna.  R.  R.  Co.,  14  Pa. 
C.  C.  Rep.  38;  Borda  v,  R.  R.  Co.,  141  Pa.  484. 

The  plaintiff  company  is  bound  by  the  action  of  its 
agent:  St.  Louis  Gunning  Adv.  Co.  v.  Wanamaker  & 
Brown,  115  Mo.  App.  270  (90  S.  W.  Repr.  737);  Lauer 
Brewing  Co.  v.  Schmidt,  24  Pa.  Superior  Ct.  396. 

The  company  is  bound  by  the  contract  of  its  agent  act- 
ing within  the  scope  of  his  apparent  authority:  Young  v. 
Penna.  R.  R.  Co.,  115  Pa.  112;  Baltimore  &  Phila.  Steam- 
boat Co.  V.  Brown,  54  Pa.  77;  Parker  v.  Citizens'  Ins.  Co., 
129  Pa.  583;  Tanner  v.  Oil  Creek  R.  R.  Co.,  53  Pa.  411. 

Opinion  by  Mobbison,  J.,  March  1,  1912: 
This  action  originated  before  a  justice  of  the  peace 
and  came  into  the  common  pleas  on  appeal  by  plaintiff, 
and  having  been  put  at  issue  and  tried  and  a  verdict 
rendered  in  favor  of  defendant  for  $17.75,  and  judgment 
being  entered  thereon,  the  plaintiff  appealed  to  this  court. 
While  the  amount  in  controversy  is  small  the  learned 
counsel  for  the  respective  parties  seem  to  r^ard  it  as  an 
important  suit. 

The  plaintiff's  claim  was  for  the  sxun  of  $53.57  for  work 
and  material  furnished  in  building  a  siding  for  defendant 
in  May,  1907.  At  the  trial  of  the  case  the  defendants 
admitted  that  they  owed  the  plaintiff  that  sxun  but 
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claimed  a  set-off  in  the  sum  of  $72.16  on  a  contract  al- 
leged to  have  been  made  with  J.  S.  Hills,  traveling  freight 
agent  for  plaintiff,  whereby  Hills  agreed  that  if  defend- 
ants would  ship  over  plaintiff's  railroad  two  car  loads  of 
lumber  from  Bigler,  Pennsylvania,  to  Philadelphia,  Penn- 
sylvania, the  plaintiff  would  pay  for  the  charges  of  trans- 
ferring and  switching  said  cars  from  the  Philadelphia 
&  Reading  tracks  in  Philadelphia  to  the  Frankf ord  sid- 
ing on  the  Pennsylvania  railroad  tracks  in  that  place. 
J.  W.  Allen,  one  of  the  defendants,  testified  positively  in 
support  of  said  agreement,  while  on  the  other  hand,  J.  S. 
Hills  denied  positively  that  he  had  ever  made  such  an 
agreement  but  he  had  merely  stated  that  he  would  see 
if  his  company,  the  plaintiff,  would  pay  such  charges, 
and  that  J.  W.  Allen  then  replied  to  ship  the  liunber  and 
he  would  take  his  chances  of  the  plaintiff  paying  these 
charges.  At  the  time  of  the  allied  conversation  be- 
tween Allen  and  Hills  the  two  cars  of  limiber,  over  which 
the  controversy  arose,  were  loaded  ready  for  consign- 
ment on  the  New  York  Central  &  Hudson  River  Railroad 
Company's  cars  on  its  siding  at  Bigler  station;  that  said 
cars  had  been  placed  there  by  mistake  and  J.  W.  Allen, 
for  the  defendants,  had  already  issued  orders  that  the 
lumber  be  unloaded  from  the  plaintiff's  cars  and  trans- 
ferred to  the  Pennsylvania  Railroad  Company's  cars 
on  the  latter  company's  siding  a  few  rods  away,  and  that 
this  work  had  actually  been  begun.  It  was  this  mistake 
which  caused  the  n^otiations  between  Allen  and  Hills. 
The  liunber  was  shipped  to  Philadelphia  and  was  trans- 
ferred to  the  Frankf  ord  siding  at  that  place  and  defendants 
paid  the  transfer  or  switching  charges  of  $68.16  and  $4.00 
demiurrage,  both  of  which  sums  it  attempted  to  set  off 
against  the  plaintiff's  claim.  The  court  disallowed  the 
demiurrage  charge  but  submitted  to  the  jury  the  switch- 
ing charge  of  $68.16  which  body  returned  a  verdict  as 
above  stated  for  the  defendant.  Motions  for  new  trial, 
in  arrest  of  judgment  and  for  judgment  non  obstante 
veredicto  having  all  been  overruled  by  the  court,  judg- 
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ment  was  entered  on  the  verdict  and  hence  this  appeal. 

Counsel  for  app)ellant  states  the  question  involved  as 
follows:  "Can  plaintiff,  a  railroad  company,  be  bound 
by  the  allied  verbal  agreement  of  its  traveling  freight 
agent,  without  some  proof  of  authority  or  ratification 
or  benefit,  where  such  alleged  agreement  is  in  its  very 
nature  unusual  and  a  departure  from  the  regular  pub- 
lished freight  rate  and  discriminatory  and  in  violation 
of  the  laws  of  the  state?" 

On  the  part  of  the  appellee  the  learned  counsel  states 
the  questions  involved  in  this  way:  "1.  Is  the  agreement 
of  plaintiff,  a  railroad  company,  to  place  freight  on  the 
Philadelphia  siding  of  a  competing  line  at  the  same  rate 
charged  by  the  competing  line,  an  agreement  discrimina- 
tory and  in  violation  of  the  laws  of  the  state,  the  plaintiff 
having  no  published  or  established  rate  to  the  siding  in 
question,  and  there  being  no  allegation  that  the  same 
concession  was  ever  asked  for  or  desired  by  any  shipper 
other  than  defendant?  2.  Is  plaintiff  boimd  by  such  an 
agreement  made  by  its  traveling  freight  agent,  who  for 
several  years  had  been  quoting  freight  rates  to  defendants 
and  arranging  for  the  defendant's  freight  shipments, 
the  agent's  authority  having  never  been  questioned  or 
controverted  until  after  this  dispute  arose,  and  this  agree- 
ment being  the  inducement  which  procured  the  ship- 
ment, via  plaintiff's  lines?"  In  our  opinion  the  defend- 
ant's statement  of  the  questions  involved  fairly  brings  the 
real  contention  before  the  court. 

The  learned  court  below  very  fairly  submitted  the  dis- 
pute between  Allen  and  Hills,  as  to  the  agreement,  to 
the  jury  and  the  verdict  indicates  that  the  jury  found  in 
favor  of  Allen's  contention,  in  substance,  that  if  the  de- 
fendants would  allow  the  two  cars  of  lumber  to  be  shipped 
to  Philadelphia  over  the  plaintiff's  road,  the  transfer 
charges  at  Philadelphia  would  be  paid  by  the  plaintiff 
company.  And  it  being  undisputed  that  the  defendants 
had  paid  these  charges,  they  would  be  entitled  to  set  off 
the  same  against  the  plaintiff's  claim,  if  the  latter  was 
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bound  by  the  agreement  made  by  J.  S.  Hills,  traveling 
freight  agent  of  the  plaintiff,  and  J.  W.  Allen  for  the  de- 
fendants. 

In  the  first  place  we  cannot  see,  in  view  of  the  conceded 
facts,  that  said  agreement  was  discriminatory,  noi  that 
it  was  violative,  either  of  any  pubUc  policy,  or  of  the 
constitution  or  laws  of  Pennsylvania,  because  it  is  a  con- 
ceded fact  that  the  freight  rate  from  Bigler  station  to 
Philadelphia  is  the  same  via  either  the  New  York  Cen- 
tral &  Hudson  River  Railroad  or  the  Pennsylvania  Rail- 
road Company's  lines.  It  is  also  conceded  that  the 
amount  of  switching  charges  fixed  by  the  New  York 
Central  &  Hudson  River  Railroad  Company  for  trans- 
ferring the  cars  from  the  Philadelphia  &  Reading  Rail- 
road to  Frankford  siding  was  an  excess  over  their  pub- 
lished rate  to  Philadelphia.  How  could  there  be  any 
discrimination  in  an  agreement  by  the  plaintiff  to  absorb 
or  pay  such  excess  charges  unless  some  other  shipper 
were  denied  the  same  terms?  As  we  imderstand  this 
record  it  nowhere  appears  that  any  other  shipper  asked 
for  and  was  refused  such  concession.  This  transaction 
was  peculiar  and  unusual  and  its  inception  appears  to 
have  grown  out  of  a  mistake  and  the  apparent  anxiety 
of  J.  S.  Hills,  traveling  freight  agent  for  the  plaintiff, 
to  secure  the  shipment  of  the  two  car  loads  of  limoiber. 
It  further  appears  that  there  was  no  published  or  estab- 
lished rate  from  Bigler,  Penna.,  to  Frankford  siding  in 
Philadelphia,  via  New  York  Central  &  Hudson  River 
Railroad  Company's  lines.  But  in  effect  the  agreement 
made  by  Mr.  Hills,  acting  for  the  plaintiff  company, 
established  a  rate  to  this  particular  point  in  Philadelphia 
for  these  two  cars  of  lumber. 

The  very  term  discriminate  presupposes  some  person 
or  persons,  nat\u*al  or  legal,  who  are  treated  to  their  detri- 
ment. There  is  not  even  an  all^ation  here  that  any 
other  shipp)er  was  denied  the  same  rate  to  Frankford 
siding  in  Philadelphia.  Then  how  can  it  be  said  that 
there  has  been  any  discrimination?    We  here  quote 
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from  the  learned  referee  in  Borda  v.  Railroad  Co.,  141 
Pa.  484,  which  report  was  approved  by  the  Supreme 
Court:  ''Arbitrary  discrimination  is  illegal;  so,  discrim- 
ination made  with  a  view  of  giving  advantage  to  one 
person.  But  the  truism  that  circumstances  alter  cases 
applies  here,  and  imder  a  different  state  of  circiunstances, 
a  discrimination  may  be  reasonable  and  lawful,  which, 
were  the  circumstances  the  same,  would  be  undue  and 
unreasonable.  In  order  to  render  lawful  an  inequality 
of  charge,  the  goods  must  be  carried  imder  different  cir- 
cumstances, and  the  question  whether  the  difference  is 
material  or  essential  arises  in  each  particular  case."  See 
also  Hoover  et  al.  v.  Penna.  R.  R.  Co.,  156  Pa.  220. 

"There  may,  however,  be  a  discrimination  in  rates 
when  founded  upon  a  reasonable  difference  in  the  con- 
ditions attending  the  different  shipments.  Thus  a  lower 
rate  may  be  granted  at  competing  points,  than  at  points 
where  there  is  no  such  competition:''  6  Cyc.  498.  We 
cannot  see  that  there  was  any  discrimination  in  the  pres- 
ent case  against  any  p)erson  or  persons  natural  or  arti- 
ficial, ''for  a  like  service  in  the  same  place  upon  like 
conditions  and  under  similar  circumstances:"  Borda  v. 
R.R.Co.,141Pa.484. 

We  next  consider  the  question  of  whether  the  plaintiff 
company  is  bound  by  the  agreement  which  the  jury  found 
Hills  made,  for  it,  with  the  defendants.  The  learned 
court  having  fairly  submitted  the  question  of  fact,  as  to 
this  agreement,  and  it  being  conceded  that  Hills  had  been 
acting  for  several  years  as  traveling  freight  agent  for  the 
plaintiff,  the  court  held  that  his  contract  in  securing 
freight  for  his  road  would  bind  the  plaintiff  on  the  theory 
that  he  was  at  least  acting  within  the  scope  of  his  apparent 
authority.  We  think  this  was  correct  in  this  case  be- 
cause it  was  a  conceded  fact  that  he  had  many  times 
quoted  freight  rates  and  n^otiated  with  the  defendants 
in  regard  to  shipments  of  freight  over  the  plaintiff's  road 
and  that  his  authority  had  never  been  called  in  question 
so  far  as  J.  W.  Allen  knew. 
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"Apparent  authority  is  such  authority  as  a  reasonably 
prudent  man,  using  diligence  and  discretion,  in  view  of 
the  principal's  conduct,  would  naturally  suppose  the  agent 
to  possess:"  31  Cyc.  1236,  note  62.  ''The  apparent 
authority  of  an  agent  which  will  be  sufficient  to  bind  the 
principal  for  acts  done  thereunder  is  such  authority  as 
he  appears  to  have  by  reason  of  the  actual  authority 
which  he  has:''  31  Cyc.  1236,  note  62.  "In  l^al  signifi- 
cance an  agent's  authority  is  the  sum  total  of  the  powers 
which  his  principal  has  caused  or  permitted  him  to  seem 
to  possess.  It  is  not  limited  to  the  powers  actually  con- 
ferred, and  those  to  be  implied  as  flowing  therefrom,  but 
includes  as  well  the  apparent  powers  which  the  principal 
by  reason  of  his  acts  or  conduct  is  estopped  to  deny:" 
31  Cyc.  1326,  sec.  2. 

In  Lauer  Brewing  Co.,  Ltd.,  v.  Schmidt,  24  Pa.  Supe- 
rior Ct.  396,  the  above  doctrine  is  substantially  affirmed. 
"In  determining  whether  a  contract  made  for  the  carrier 
by  an  agent  is  binding,  the  principles  of  agency  are  ap- 
plicable, and  if  the  contract  is  within  the  general  scope 
of  authority  of  the  agent,  the  carrier  will  be  bound  thereby, 
although  the  agent  has  acted  beyond  his  instructions  in 
the  particular  case:"  6  Cyc.  431. 

The  law  is  well  settled  that  the  principal  is  bound  by 
the  contract  of  his  agent  acting  within  the  scope  of  his 
apparent  authority:  Tanner  v.  Oil  Creek  R.  R.  Co.,  53 
Pa.  411;  Baltimore  &  Phila.  Steamboat  Co.  v.  Brown, 
54  Pa.  77;  Young  v.  Penna.  R.  R.  Co.,  115  Pa.  112; 
Parker  v.  Citizens'  Insurance  Co.,  129  Pa.  583. 

"A  local  freight  agent  or  station  agent  of  a  railroad 
company  is  presumed  to  have  authority  to  contract  for 
shipment  of  goods  over  the  lines  of  the  company,  and  to 
make  any  contract  which  the  company  itself  could  make:" 
6  Cyc.  431.  "Knowledge  of  limitation  of  the  agent's 
general  authority  must  be  brought  home  to  the  shipper 
in  order  to  defeat  a  contract  made  by  him:"  6  Cyc.  431. 
"An  agent  having  authority  to  contract  for  shipment 
of  goods  has  also  apparent  authority  to  contract  as  to 
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the  rates  of  charge  and  as  to  rebates  to  be  allowed  the 
shipper,  if  a  contract  for  rebates  would  be  valid:"  6  Cyc. 
433. 

As  we  have  aheady  seen,  J.  S.  Hills  had  been  acting  as 
a  traveling  freight  agent  for  the  plaintiff  company  fof 
several  years,  and  the  defendants  had  transacted  business 
with  him  as  such  during  that  period,  and  Mr.  Allen  testi- 
fied that  Hill's  authority  had  never  been  questioned,  to 
his  knowledge,  and,  therefore,  it  would  seem  that  the  de- 
fendants were  fully  warranted  in  assuming  that  Hills 
had  authority  to  make  the  contract  in  question,  thereby 
securing  to  his  company,  the  plaintiff,  the  shipment  of 
the  two  car  loads  of  lumber  which  would  otherwise  have 
gone  to  a  competing  company,  and  this  would  seem  to  have 
been  a  material  benefit  to  the  plaintiff  resulting  from  the 
contract  made  by  Mr.  Hills  with  the  defendants. 

The  seventh  assignment  of  error  seems  to  be  r^arded 
important  by  counsel.  It  arose  in  this  way:  The  plain- 
tiff's case  was  made  out,  prima  facie,  by  the  defendants' 
admission,  subject  to  their  right  to  prove  a  set-off.  J.  S. 
Hills  was  only  called  in  rebuttal  and  he  testified,  inter 
alia,  that  he  had  been  traveling  freight  agent  for  the 
plaintiff  company  since  1906,  and  was  still  such  agent 
in  December,  1910;  that  he  directed  that  the  cars  of  Imn- 
ber  be  sent  over  plaintiff's  road  to  Philadelphia.  Plain- 
tiff's counsel  then  asked  Mr.  Hills,  *'Had  you  authority 
to  make  any  such  contract  as  is  alleged  here  by  Mr. 
Allen?  A.  No,  sir."  *  This  question  and  answer  were,  on 
motion  of  defendants'  counsel,  stricken  out.  This  we 
think  was  not  error.  If  this  question  and  answer  had 
been  permitted  to  go  to  the  jury  it  would  have  furnished 
them  an  opportunity  to  find  against  the  defendants' 
claim,  even  though  Mr.  Hills  acted,  in  making  the  con- 
tract in  question,  strictly  within  the  scope  of  his  apparent 
authority.  The  question  was  faulty  in  that  it  called  for 
a  legal  conclusion  of  the  witness.  If  the  question  and 
answer  had  been  allowed  to  stand  the  result  might,  in 
effect,  have  been  to  allow  the  witness  to  decide  a  legal 
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question  while  sitting  in  the  witness  chair.  It  would 
have  been  proper  for  the  plaintiff  to  prove  by  Mr,  Hills 
the  scope  of  his  authority  by  showing  what  duties  he 
performed  and  for  what  length  of  time  and  then  a  legal 
question  would  have  arisen  for  the  court  to  say  whether 
in  making  the  contract  with  the  defendants,  as  found  by 
the  jury,  Mr.  Hills  acted  within  the  scope  of  his  author- 
ity, real  or  apparent.  As  the  testimony  stood  at  the  close 
of  the  trial,  the  court  did  not  err  in  instructing  the  jury 
that  said  contract,  if  made  as  testified  by  Mr.  Allen,  was 
within  Mr.  Hills'  apparent  authority.  We  do  not  sustain 
the  seventh  assignment. 

The  learned  court  below  appears  to  have  made  a  harm- 
less mistake  in  giving  the  same  answer  to  plaintiff's  first 
and  second  points  (second  and  third  assignments),  but 
we  think  this  did  the  plaintiff  no  harm  because  it  was  not 
entitled  to  an  affirmation  of  either  of  said  points,  and  the 
answer  given  by  the  court  to  the  first  point  was,  to  say 
the  least,  milder  than  a  refusal  which  would  have  be^ 
right.  As  to  the  answer  to  the  second  point  we  think  it 
was  correct- 
While  the  first  assignment  may  be  open  to  criticism, 
as  to  form,  we  do  not  find  that  it  raises  reversible  error. 
We  find  nothing  in  the  remaining  assignments  requiring 
special  discussion.  We  think  the  case  was  tried  fairly 
and  that  no  serious  errors  were  committed  by  the  court. 
The  assignments  of  &ncGr  are  all  dismissed  and  the 
judgment  is  afl^rmed. 
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Reber  v.  Alsace  Township^  Appellant. 

Negligence — Master  and  eervant— Assumption  of  risk—Sudden  call 
to  performance  of  a  duty — Township. 

1.  If  an  employee  is,  in  haste,  called  upon  by  his  employer  to  exe- 
cute an  order  requiring  prompt  attention,  he  is  not  to  be  presumed 
necessarily  to  recoUect  a  particular  danger  connected  with  his  em- 
ployment, so  as  to  avoid  it.  Under  such  circumstances  it  would  be 
unreasonable  to 'demand  of  him  the  thought  and  care  which  might 
be  exacted  when  there  is  more  time  for  observation  and  deliberation. 

2.  Where  a  workman  on  a  township  road  is  called  suddenly  by  the 
road  master  from  a  place  where  he  was  working  in  safety,  to  go  to 
the  foot  of  an  undermined  gravel  bank  to  help  to  load  a  wagon,  and 
while  engaged  in  this  work,  at  the  only  place  open  to  him,  the  bank 
falls  and  injures  him,  the  question,  whether  the  workman  assimied 
the  risk  of  Uie  danger  into  which  he  was  hurriedly  sent,  and  the  ques- 
tion of  his  contributory  n^gence,  are  questions  for  the  jury. 

3.  If,  in  such  a  case,  there  is  evidence  that  the  road  master  knew 
of  the  condition  of  the  bank  when  he  called  upon  the  workman  to 
come  quickly  and  help  unload  the  wagon,  such  evidence  is  sufficient 
to  sustain  a  finding  that  the  road  master  had  negligently  hurried  the 
man  into  a  position  which  imperiled  his  safety. 

Argued  Nov.  14, 1911.  Appeal,  No.  129,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Oct.  T., 
1909,  No.  41,  on  verdict  for  plaintiff  in  case  of  Samuel  H. 
Reber  v.  Alsace  Tovmship.  Before  Rice,  P.  J.,  Hender- 
son, Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Wagner,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court- 
Verdict  and  judgment  for  pltdntiff  for  $^00.   Defendant 
appealed. 

Error  assigned  amongst  others  was  in  refusing  binding 
instructions  for  defendant. 
Vol.  xux — ^30 
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B.  Morris  Strauss,  for  appellant. — PlaintiflF  assumed  the 
risk  of  his  employment:  Sykes  v.  Packer,  99  Pa.  465; 
Danisch  v.  Amer,  214  Pa.  105;  Schall  v.  Cole,  107  Pa.  1; 
Boyd  V.  Harris,  176  Pa.  484;  Brossman  v.  R.  R.  Co.,  113 
Pa.  490;  Green  &  Coates  St.  Pass.  Ry.  Co.  v.  Bresmer,  97 
Pa.  103;  Diehl  v.  Lehigh  Iron  Co.,  140  Pa.  487;  Masterson 
V.  Eldridge,  208  Pa.  242;  Kaufhold  v.  Arnold,  163  Pa.  269; 
Cracraft  v.  Limestone  Co.,  210  Pa.  15;  Moore  v.  R.  R. 
Co.,  167  Pa.  495;  Stitzel  v.  A.  Wilhehn  Co.,  220  Pa.  564; 
Iron-Ship  Bldg.  Works  v.  Nuttall,  119  Pa.  149. 

A  master  b  not  bomid  to  warn  and  instruct  his  servant 
as  to  dangers  which  are  patent  and  obvious:  Illick  v.  R.  R. 
Co.,  35  N.  W.  Repr.  708;  Foley  v.  Electric  light  Co.,  24 
Atl.  Repr.  487;  Swanson  v.  LaFayette,  134  Ind.  625  (33 
N.  E.  Repr.  1033);  Naylor  v.  Ry.  Co.,  53  Wis.  661  (11 
N.  W.  Repr.  24);  SmaU  v.  Rys.  Co.,  216  Pa.  584. 

The  defendant  was  not  ne^gent:  Wormell  v.  R.  R.  Co., 
10  Atl.  Repr.  49;  Phila.  &  Readmg  R.  R.  Co.  v.  Schertle, 
97  Pa.  450;  Reese  v.  Clark,  146  Pa.  465;  Wojciechowski  v. 
Sugar  Refining  Co.,  177  Pa.  57;  Alexander  v.  Water  Co., 
201  Pa.  252;  Snodgrass  v.  Steel  Co.,  173  Pa.  228;  Mensch 
V.  R.  R.  Co.,  150  Pa.  598;  Bradbury  v.  Coal  Co.,  157  Pa. 
231. 

Pavl  H.  Price,  for  appellee,  cited:  Lee  v.  Woolsey,  109 
Pa.  124;  Levy  v.  Rosenblatt,  21  Pa.  Superior  Ct.  543; 
Del.,  L.  &  W.  R.  R.  Co.  v.  Jones,  128  Pa.  308;  Menner  v. 
D.  &  H.  Canal  Co.,  7  Pa.  Superior  Ct.  185;  Patterson  v. 
R.  R.  Co.,  76  Pa.  389. 


Opinion  by  Porter,  J.,  March  1,  1912: 
The  plaintiff  was,  on  May  29,  1908,  employed  by  the 
defendant  township  and  engaged  in  shoveling  gravel  at  a 
gravel  bank,  from  which  material  was  being  taken  to  be 
used  upon  pubUc  roads.  The  operations  at  this  gravel 
bank  were  under  the  direct  supervision  of  John  Lutz,  the 
road  master,  who  was  in  charge  of  and  directing  the  entire 
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work  upon  the  public  roads  of  the  township,  including 
that  at  this  gravel  bank  and  the  plaintiff  and  all  other 
employees  engaged  in  the  work  were  bound  to  conform 
and  did  conform  to  his  orders.  It  is  not  seriously  con- 
tended by  the  defendant,  and  could  not  be  under  the 
evidence,  that  John  Lutz  was  not  a  vice  principal  of  the 
township  and  the  latter  is  answerable  for  his  negligence, 
if  any  there  was.  The  plaintiff  had  gone  to  work  at  this 
gravel  bank  for  the  first  time  in  the  morning  of  the  day 
upon  which  he  was  injured,  and  the  accident  occiured 
at  about  three  o'clock  in  the  afternoon.  The  location  Vas 
near  the  pubUc  road  and,  at  the  time  of  the  accident,  the 
bank  from  which  the  gravel  was  taken  was  about  eighty- 
five  feet  in  length,  and  in  height  from  eleven  to  fifteen 
feet  above  the  bottom,  where  the  men  worked.  The  road 
master  had  employed  under  him  at  this  work  seven  or 
eight  men,  three  of  whom  were  "diggers"  and  four  or  five 
^'shovelers."  The  road  master  was  himself  present  upon 
the  ground  all  the  time  and  personally  directed  the  several 
employees  as  to  the  manner  in  which  they  should  perform 
their  duties.  The  formation  of  the  bank  was  rather  solid 
and  it  was  necessary  to  undermine  the  bank,  the  road 
master  testified,  to  a  depth  of  at  least  eighteen  inches,  and 
then  make  a  perpendicular  cut  in  the  face  of  the  bank,  so 
as  to  deprive  the  material  intended  to  be  thrown  down  of 
lateral  support.  The  manner  of  working  which  had  been 
adopted  by  the  road  master  was  to  have  the  diggers  under- 
mine the  bank  and  do  the  other  work  necessary  to  cause 
the  gravel  to  fall  into  the  pit  at  some  point  in  the  bank 
where  the  shovelers  were  not  working,  and  after  a  mass  of 
gravel  had  thus  been  thrown  into  the  pit  it  made  what 
the  witnesses  called  ''stock,"  with  which  the  shovelers 
loaded  the  wagons;  and  the  diggers  went  to  another  part 
of  the  pit  to  undermine  the  bank  at  a  new  point.  All  the 
evidence  indicated  that  there  was  no  danger  of  a  fall  or 
slide  of  gravel,  at  any  given  point  in  this  bank,  imless  the 
bank  had  at  that  point  been  undermined,  and  that  there 
was  danger  of  such  a  fall  when  the  bank  had  been  under- 
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mined,  the  extent  of  that  danger  being  dependent  upon 
the  depth  to  which  the  imdennining  had  been  carried. 
The  evidence  of  the  road  master  would  have  warranted 
a  finding  that  to  permit  the  diggers  to  continue  their 
operations  at  any  given  point  in  the  bank  while  the  shov- 
elers  were  engaged  in  working  at  the  same  point  involved 
danger  to  the  latter.  The  plaintiff  had  been  working  as 
a  shoveler  at  what  is  referred  to  in  the  evidence  as  ''the 
upper  end"  of  the  bank  and  he  testified  that  at  that  end 
of  the  bank  the  material  for  loading  the  wagons  was  not 
obtained  by  undermining  the  bank  but  by  simply  digging 
it  off  from  the  face  of  the  bank.  The  road  master  said  in 
his  testimony  that  the  material  at  that  end  of  the  bank 
was  not  so  solid,  but  did  not  expressly  say  whether  the 
practice  of  undermining  the  bank  was  or  was  not  used  at 
that  point.  The  plaintiff's  work  having  been  confined  to 
the  upper  part  of  the  bank  until  the  hour  named,  he  and 
the  other  man  working  with  him  as  a  shoveler  were  sud- 
denly called  to  the  lower  end  of  the  bank  by  the  road 
master,  who  said:  "Come  down  quick  and  help  to  load 
this  wagon  and  then  we  will  get  a  little  blow,"  meaning 
a  rest.  The  plaintiff  hurried  to  obey  this  order  and,  there 
being  several  men  already  at  work  shoveling  gravel  into 
the  wagon,  he  took  his  place  at  the  only  position  open  for 
him,  between  the  wagon  and  the  bank  and  about  six  or 
eight  feet  distant  from  the  latter,  and  began  to  shovel 
gravd  into  the  wagon.  He  had  thus  been  engaged  only  a 
few  minutes  when  a  large  mass  of  earth  and  gravel  fell 
from  the  bank  and  injiu*ed  him  severely.  He  subsequently 
brought  this  action  against  the  township  to  recover  for 
such  injuries  and  obtained  a  judgment  in  the  conrt  below, 
from  which  the  township  has  taken  this  appeal. 

The  assignments  of  error  raise  only  the  question  of  the 
propriety  of  the  action  of  the  court  in  submitting  the  case 
to  the  jury  and  entering  judgment  upon  the  verdict.  The 
appellant  contends  that  the  court  should  have  withdrawn 
the  case  from  the  jury  by  affirming  defendant's  fifth  point, 
which  was,  "The  injury  which  befell  the  plaintiff  was  an 
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apparent  risk  necessarily  incident  to  his  employment,  and 
for  such  injury  he  cannot  recover;"  and  the  seventh  point, 
which  was,  "Under  all  the  evidence  in  the  case  the  verdict 
must  be  for  the  defendant."  The  first  and  second  assign- 
ments of  error  refer  to  the  refusal  of  the  above  points,  and 
the  third  to  the  refusal  of  the  court  to  enter  judgment  in 
favor  of  the  defendant  non  obstante  veredicto. 

When  an  employee  undertakes  the  performance  of  dan- 
gerous duties,  he  assumes  sucH  risks  as  are  incident  to 
their  discharge  from  causes  open  and  obvious  with  which 
he  is  familiar,  or  has  the  opportimity  to  become  ac- 
quainted: Danisch  v.  Amer,  214  Pa.  105.  There  is  no 
question  about  the  soundness  of  the  rule,  but  cases  fre- 
quently arise  when,  under  the  evidence,  it  is  difficult  to 
determine  whether  the  cause  of  the  injury  was  open  and 
obvious,  so  that  the  plaintiff  must  be  assumed  to  have 
been  familiar  with  the  risk,  or  had  an  opportunity  to 
become  acquainted  therewith.  The  knowledge,  or  pre- 
sumed knowledge,  by  the  party  injured  of  the  impending 
danger,  of  which  he  assumes  the  risk,  must  be  to  some 
extent  dependent  upon  the  opportimity  which  he  has  had 
to  observe  the  existing  condition.  "If  an  employee  is  in 
haste  called  upon  to  execute  an  order  requiring  prompt 
attention,  he  is  not  to  be  presumed  necessarily  to  recollect 
a  defect  in  the  machinery,  or  a  particular  danger  connected 
with  his  employment,  so  as  to  avoid  it.  A  prompt  and 
faithful  employee  suddenly  called  upon  by  a  superior  to 
do  a  particular  act,  cannot  be  supposed  to  remember  at  a 
moment  a  particular  danger  incident  to  its  performance, 
of  which  he  had  previous  knowledge;  and  it  would  be  most 
unreasonable  to  demand  of  him  the  thought  and  care 
which  might  be  exacted  when  there  is  more  time  for  ob- 
servation and  deliberation:"  Wharton  on  N^gence, 
sec.  219.  This  language  was  quoted  with  approval  and 
the  principle  therein  stated  sustained  in  Lee  v.  Woolsey, 
109  Pa.  124  and  Dougherty  v.  Dobson,  214  Pa.  262.  We 
are  convinced,  after  carefid  consideration  of  the  evidence, 
that  it  should  be  applied  in  this  case.    The  plaintiff  was 
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injured  upon  the  first  day  at  which  he  had  worked  upon 
this  gravel  bank.  He  testified  that  he  had  been  working 
at  a  point  where  the  materials  for  loading  the  wagons  were 
obtained  without  undermining  the  bank;  that  he  had  not 
previously  been  at  the  point  where  he  was  subsequently 
injured;  that  he  did  not  know  that  the  bank  was  under- 
mined at  that  point;  that  he  was  suddenly  called  to  come 
quickly  and  help  load  a  wagon;  that  he  hurriedly  went  to 
the  point  to  which  he  was'ordered  and  took  the  only  place 
open  for  him  to  obey  the  order,  with  his  back  towards  the 
bank  which  fell  upon  him;  that  without  noticing  the  bank 
he  at  once  proceeded  to  execute  the  order  of  the  road 
master  and  that  while  so  doing  the  bank  fell  upon  him. 
All  the  testimony  indicates  that  there  was  no  danger 
whatever  at  the  place  from  which  the  plaintiflf  was  thus 
suddenly  called.  There  was  no  evidence  which  would 
have  warranted  the  court  in  holding  that  the  plaintiff 
must  be  presumed  to  have  known  that  the  bank  was  under- 
mined at  the  point  to  which  he  was  thus  hurriedly  ordered 
by  the  road  master.  All  the  evidence  indicated  that  there 
was  no  danger  to  the  shovelers  while  working  near  the 
bank,  imless  the  bank  wss  undermined  at  that  point. 
Under  the  general  system  of  operation  at  this  gravel  bank 
the  shovelers  were  not  permitted  to  work  at  a  point  where 
the  bank  had  been  undermined.  The  risk  which  they 
took,  therefore,  was  that  usually  accompanying  working 
at  the  foot  of  a  gravel  bank,  but  not  below  a  gravel  bank 
which  had  been  undermined.  If  there  was  any  possible 
reason  for  holding  that  the  plaintiff  voluntarily  assumed 
the  risk  of  the  bank  falling,  it  must  have  been  upon  the 
ground  that  the  plaintiff  ought  to  have  inspected  the  bank 
near  which  he  was  suddenly  called  upon  to  work  and  that 
he  must  be  held  to  have  known  what  that  inspection 
would  have  revealed  to  him.  But  the  authorities  above 
cited  hold  that  the  plaintiff,  having  been  called  upon  by 
his  superior,  the  immediate  representative  of  his  employer, 
to  act  quickly,  he  is  not  to  be  held  to  the  standard  of  care 
which  should  be  exacted  when  there  is  more  time  for  ob- 
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servation  and  deliberation.  Whether  this  plaintiff  as- 
sumed the  risk  of  the  danger  of  the  position  into  which 
he  was  hurriedly  sent  was  a  question,  under  the  evidence^ 
for  the  jury,  as  was  also  the  question  of  his  contributory 
negligence. 

The  evidence  would  certainly  have  warranted  a  finding 
that  there  was  no  danger  of  a  fall  of  earth  and  gravel  from 
this  bank  imless  it  was  undermined.  All  the  diggers  who 
were  called  as  witnesses  testified  that  the  part  of  the  bank 
which  fell  was  undermined,  and  that  thip  work  was  done 
under  the  express  orders  and  direct  supervision  of  the  road 
master.  Two  of  the  witnesses  testified  that  the  depth  to 
which  it  was  undermined  was  eight  or  ten  inches,  but  the 
third  testified  that  he  himself  had  undermined  it  to  a 
depth  of  eighteen  inches,  and  that  he  did  so  under  the 
supervision  of  the  road  master.  Now  if  the  testimony  of 
this  third  witness  was  true  then  the  bank  had  been  under- 
mined to  an  extent  which,  according  to  the  testimony  of 
all  the  witnesses,  greatly  increased  the  danger  of  a  fall. 
This  witness  also  testified  that  the  bank  had  at  that  point 
been  cut  perpendicularly,  which  added  to  the  probabiUty 
of  a  fall.  The  testimony  would  have  warranted  a  finding 
that  this  work  had  been  done  under  the  direction  of  the 
road  master,  and  that  he  must  have  known  this  condition 
of  affairs  when  he  called  to  the  plaintiff  to  come  quickly 
and  help  load  the  wagon.  This  was  sufficient  to  sustain 
a  finding  that  the  road  master  had  negligently  hurried 
the  plaintiff  into  a  position  which  imperiled  his  safety. 
Whether  the  road  master  was  negUgent  was  a  question  for 
the  jury.  The  question  of  the  negligence  of  the  road 
master  as  well  as  that  of  contributory  negligence  upon  the 
part  of  the  plaintiff  was  submitted  to  the  jury  in  a  manner 
which  the  defendant  has  not  assigned  for  error.  This  case 
was  for  the  jury  and  all  the  specifications  of  error  are  over- 
ruled. 

The  judgment  is  affirmed. 

Morrison,  J.,  dissents. 
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Wickd,  Appellant,  v.  Mertz. 

Judgmenir— Opening  judgment  after  term— Fratui— Practice— New 
trial. 

1.  A  judgm^it  entered  adversely  on  a  verdict  will  be  opened  after 
the  expiration  of  the  term  at  which  it  was  Altered,  where  it  appears 
that  the  verdict  was  produced  largely  by  the  fraudulent  testimony  of 
the  plamtiff  at  the  trial. 

2.  In  such  a  case  the  court  will  permit  the  defendant  to  file  reasons 
for  a  new  trial  nunc  pro  time  as  of  a  date  anterior  to  the  judgment 
entered  on  the  verdict,  and  then  make  absolute  a  rule  for  a  new  trial. 

Argued  Nov.  15, 1911.  Appeal,  No.  206,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  Berks  Co.,  Feb.  T.,  1909, 
No.  22,  mcJdng  absolute  rule  for  new  trial  nunc  pro  tunc 
in  case  of  Henry  L.  Wickel  v.  G.  Frederick  Mertz.  Be- 
fore Rice,  P.  J.,  Hendebson,  Mobrison,  Obladt,  Head, 
Beaveb  and  Pobteb,  JJ.    AfSrmed. 

Rule  for  a  new  trial  nunc  pro  tunc. 

Wagneb,  J.,  filed  the  following  opinion: 

The  trial  of  this  case  began  on  January  19,  1910,  and 
resulted  on  January  22  in  a  verdict  for  the  plaintiff  for 
$823.33.  On  January  25,  1910,  the  defendant  filed  a  mo- 
tion for  judgment  n.  o.  v.  and  on  the  following  day  the 
plaintiff  filed  reasons  for  a  new  trial.  The  plaintiff's  rea- 
sons were,  on  September  6, 1910,  withdrawn.  On  Septemr 
ber  3,  1910,  the  defendant  made  a  motion  for  leave  to  file 
reasons  for  a  new  trial  nunc  pro  tunc,  and  upon  the  same 
day  a  rule  therefor  was  granted. 

This  petition  for  leave  to  file  reasons  gave  as  the  ground 
thereof,  first,  that  the  plaintiff,  at  time  of  trial,  had  testi- 
fied falsely  concerning  a  matter  material  to  the  determina- 
tion of  the  issue  and  that  knowledge  thereof  had  come  to 
the  defendant  since  the  trial.  The  matter  thus  comphdned 
of  was  that  the  plaintiff  had  testified  that  an  injury  which 
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he  had  received  to  his  arm  something  like  the  one  made 
the  basis  of  this  suit,  had  occmred  thirty  years  ago, 
whereas,  since  the  trial,  it  had  been  ascertained  that  the 
accident  had  occmred  on  March  31,  1908. 

The  other  reason  was  that  from  a  recent  examination 
of  the  plaintiff's  arm  by  a  reputable  surgeon  the  huge 
swelling  that  was  exhibited  to  the  jury  at  the  time  of  the 
trial  had  wholly  disappeared;  that  the  said  plaintiff's  arm 
had  recovered  its  normal  size  and  condition,  thus  showing 
that  the  jury  was  influenced  in  giving  its  verdict  by  state- 
ments that  were  not  in  accordance  with  the  real  facts  of 
the  case  and  by  the  opinions  of  experts  which  have  not 
been  borne  out  by  subsequent  developments.  Depositions 
in  support  of  and  against  this  rule  were  taken  and  the  case 
then  placed  on  the  argument  list  for  the  regular  argument 
term  of  April  3,  1911.  When  the  case  was  called  the 
defendant  failed  to  furnish  the  judges  a  paper-book, 
whereupon  the  rules  for  judgment  n.  o.  v.  and  for  leave  to 
file  reasons  for  a  new  trial  nunc  pro  tunc  were  discharged 
for  noncompliance  by  the  defendant  with  Rule  IX,  sec.  7, 
of  Rules  of  CJourt,  which  rule  is: 

^'The  party  entitled  to  begin  and  conclude  shall  furnish 
to  each  of  the  Judges  a  paper-book,  printed,  or  written 
upon  type-writer  in  a  legible  hand  upon  one  side  of  the 
paper,  properly  signed  and  endorsed,  and  made  up  as  fol- 
lows: 

*'  (a)  Upon  a  rule  for  a  new  trial,  in  arrest  of  judgment 
or  to  take  off  a  non-suit,  the  paper-book  shall  contain 
(1)  the  names  of  all  the  parties  as  they  stand  upon  the 
record,  and  the  form  of  action;  (2)  a  concise  history  of 
the  case  showing  the  matters  needful  in  order  to  a  ready 
apprehension  of  the  question  to  be  argued;  (3)  a  copy  of 
the  reasons  filed  in  support  of  the  application;  and  (4)  a 
bri^  of  the  argument." 

On  April  8,  1911,  the  verdict  fee  was  paid  by  the  plain- 
tiff to  the  sheriff  of  Berks  county  and  on  the  same  day 
judgment  was  entered  on  the  verdict  for  the  plaintiff  and 
against  the  defendant  for  $823.33,  together  with  interest 
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from  January  22, 1910.  On  April  10, 1911,  the  defendant, 
through  one  of  his  counsel,  H.  D.  Green,  presented  his 
petition  to  the  court  praying  it  to  vacate  the  order  of 
April  3, 1911,  discharging  the  rule  and  to  reinstate  the  rule 
and  place  it  in  the  same  position  it  was  previous  to  its 
discharge  on  April  3.  This  was  granted.  This  petition 
made  the  reasons  contained  in  the  petition  of  Septem- 
ber 3, 1910,  asking  permission  to  file  reasons  for  a  new  trial 
nunc  pro  tunc  the  basis  of  this  new  petition,  together  with 
the  further  reason  that  events  subsequent  to  the  trial  show 
that  plaintiff  was  not  suffering  from  elephantiasis  but 
from  a  disorder  self-inflicted  by  placing  tight  rubber  bands 
upon  the  left  arm. 

The  first  question  therefore  to  be  considered  in  this 
case  is, — Did  the  court  have  the  authority  to  make  this 
order  of  April  10,  1911,  reinstating  the  defendant's  rule 
to  show  cause  why  reasons  for  a  new  trial  should  not  be 
allowed  to  be  filed  nunc  pro  tunc?  The  March  term  of 
coiul;  conmienced  on  March  13,  1911,  and  ended  on 
April  9,  1911.  The  April  term  of  court  began  on  April  10 
and  ended  on  May  8.  The  plaintiff  claims  that  the  court 
had  no  authority  to  make  the  above  order,  for  the  reason 
that  the  term  in  which  judgment  had  been  entered,  that  is, 
the  March  term,  had  expired.  'We  recognize  that  a  judg- 
ment entered  adversely  after  hearing  or  trial  cannot  be 
disturbed  after  the  term  in  which  it  is  entered  in  cases 
where  there  is  no  mistake  or  fraud  connected  with  the  entry 
thereof.  This  is  decided  in  King  v.  Brooks,  72  Pa.  3fi3; 
Penna.  Stave  Co.'s  App.,  225  Pa.  178;  Hill  v.  Egan,  2  Pa. 
Superior  Ct.  596;  Hill  v.  Harder,  3  Pa.  Superior  Ct.  473; 
Abeles  v.  Powell,  6  Pa.  Superior  Ct.  123;  O'Donnell  v. 
Flanigan,  9  Pa.  Superior  Ct.  136;  Dean  v.  Munhall,  11 
Pa.  Superior  Ct.  69. 

The  rule,  however,  laid  down  in  these  cases,  as  we  under- 
stand them,  does  not  forbid  the  opening  of  the  judgment 
after  the  term  in  extraordinary  cases  upon  the  allegation 
of  fraud.  In  the  case  of  O'Donnell  v.  Flanigsm,  9  Pa, 
Superior  Ct.  136,  the  Superior  Court,  on  page  138,  say: 
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''The  right  of  the  common  pleas  to  grant  a  new  trial  after 
the  term,  exists  only  in  extraordinary  cases,  such  as  fraud, 
etc."  The  right  to  open  a  judgment  upon  an  allegation  of 
fraud  is  recognized  in  Dean  v.  Mimhall,  11  Pa.  Superior 
Ct.  69,  where  the  court  on  page  73  say:  ''There  was  no 
equitable  jxuisdiction  in  the  court  to  make  it,  in  the  ab- 
sence of  any  allegation  of  fraud  practiced  in  procuring  it, 
and  the  case  of  Fisher  v.  Railway  Co.,  185  Pa.  602,  is 
not  therefore  in  point."  Also,  in  the  case  of  Hambleton 
V.  Yocmn,  108  Pa.  304,  the  Supreme  Court  on  page  309 
say:  "It  was  also  said,  by  Rogers,  J.,  in  the  case  of  Kal- 
bach  V.  Fisher,  1  Rawle,  323,  that  the  power  of  the  com- 
mon pleas  to  open  its  judgments  is  most  ample,  and  that 
poUcy  requires  its  liberal  use,  otherwise  manifest  injustice 
would  result  from  the  variety  of  shapes  which  fraud  is 
wont  to  assxmie  in  the  complication  of  human  transactions. 
The  language  in  the  cases  above  cited  is  very  broad  and 
all-embracing,  and  to  its  fullest  extent  can  apply  only  to 
judgments  taken  on  confession  or  in  default,  and  not  to 
such  as  result  from  trial  and  verdict,  for  ordinarily  such 
judgments  can  only  be  set  aside  or  opened  within  the  term 
to  which  they  were  rendered.  The  case  in  hand,  however, 
involving,  as  it  does,  the  charge  of  fraud  in  the  procure- 
ment of  the  verdict  on  which  the  judgment  was  rendered, 
allows  of  the  appUcation  of  the  doctrine  stated,  and  so 
permits  us  to  adopt  the  language  of  the  authorities 
quoted."  Also,  in  Fisher  v.  Railway  Co.,  185  Pa.  602, 
Mr.  Justice  Mitchell,  on  page  604,  says:  "There  can  be 
no  question  that  the  rule  that  fraud  vitiates  everything 
into  which  it  enters  applies  to  verdicts  and  judgments, 
and  the  equitable  powers  of  the  courts  on  that  subject 
may  be  administered  siramiarily  upon  rule.  But  the  ju- 
risdiction as  already  said  is  exceptional,  and  the  facts  upon 
which  it  is  based  should  appear  of  record."  See  also 
Gazzam  v.  Readmg,  202  Pa.  231;  King  v.  Brooks,  72  Pa. 
363-365. 

Under  these  last  authorities  the  court  considers  that  it 
did  not  commit  error  in  its  order  of  April  10, 1911,  vacating 
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the  order  of  April  3,  1911,  and  reinstating  the  rule  for 
leave  to  file  reasons  for  a  new  trial  nunc  pro  tunc.  The 
allegation  in  the  petition  of  April  10,  1911,  is  that  fraud 
was  committed  by  the  plaintiff  by  testifying  that  the 
injury  for  which  damages  were  awarded  was  the  result  of 
the  accident  of  November  16,  1908,  whereas,  it  was  self- 
inflicted  and  brought  about  by  the  plaintiff  placing  tight 
rubber  bands  over  his  arm,  which  stopped  the  flow  in  the 
lymphatic  vessels.  It  also  assigned  as  reasons  the  one 
contained  in  the  former  petition  of  September  3,  1910, 
which  have  already  been  noted. 

For  the  piui)ose  of  arriving  at  a  proper  determination 
of  this  case,  I  have  made  a  very  careful  examination  of 
the  testimony  submitted  at  the  time  of  the  trial  and  of . 
all  the  depositions  that  were  taken  with  reference  to  these 
two  allegations  of  fraud.  The  plaintiff  claimed  that  he 
had  received  an  accident  to  his  arm  on  November  16, 1910, 
by  being  run  over  by  defendant's  automobile,  and  that 
as  a  result  a  disease  had  developed  which  the  doctors  for 
both  parties  testified  was  elephantiasis  and  could  be  pro- 
duced by  a  stoppage  of  the  flow  in  the  lymphatic  vessels. 
The  whole  case  was,  as  is  testified  by  the  plaintiff's  own 
physician.  Dr.  Wilson  H.  Rothermel,  "a  strange  case." 
He  also  testified  that  'Hhe  arm  seemed  to  get  better 
until  they  took  the  splints  off,  and  about  two  or  three 
days  after  that  he  came  around  again  and  there  was  con- 
siderable swelling  there."  When  questioned  whether  he 
ever  had  a  physician  plaintiff  answered,  "I  did  have  for 
an  injury,  something  like  that."  In  answer  to  the  ques- 
tion, "When  did  you  have  an  injury,"  he  answered, "  I  had 
one  about  thirty  years  ago."  He  further  stated  that  this 
occurred  at  Cleaver's  Horse  Bazaar,  and  when  further  ques- 
tioned whether  it  was  an  injury  at  Fomiih  and  Penn  streets, 
he  answered,  "No,  that  was  back  at  the  bazaar,  there 
they  were  selling  horses."  When  questioned  as  to  whether 
he  still  had  a  scar  on  his  arm,  he  answered,  "That  is  a 
scar  I  got  about  twenty  years  ago."  The  plaintiff,  as  part 
of  his  case,  offered  in  evidence  shadowgraphs  of  his  injured 
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left  arm  taken  in  May,  1909,  and  during  the  week  before 
the  trial.  These  shadowgraphs,  according  to  Dr.  C.  G. 
Loose,  show  an  induration,  that  is,  a  hardening  or  thick- 
ening. This  induration  was  noticed  by  him  on  the  outer 
side  of  the  left  arm  immediately  after  the  accident  when 
he  and  Dr.  KaufFman,  at  the  instance  of  the  defendant, 
examined  the  plaintiff.  In  this  Dr.  Loose  was  corrobo- 
rated by  Dr.  Eauffman.  The  plaintiff  had  also  testified 
that  such  a  mark  was  on  his  left  arm. 

Tinning  now  to  the  depositions  taken  by  the  defendant 
on  September  23,  1910, 1  find,  according  to  the  testimony 
of  Dr.  F.  E.  Howell  and  Dr.  Wilson  H.  Rothermel,  that 
the  injury  to  the  arm,  which  the  plaintiff  at  the  trial 
testified  had  occurred  some  twenty  or  thirty  years  prior^ 
occurred  on  March  31, 1908.  Again  referring  to  the  plain- 
tiff's new  depositions  taken  on  January  31, 1911, 1  find  that, 
the  plaintiff  admits  that  this  injiuy*  really  happened  on 
March  31,  1908,  but  he  now  says,  in  answer  to  the  ques-' 
tion, "  Was  your  arm  not  hurt?  "  ''No,  it  was  the  shoulder, 
but  Dr.  Rothermel  said  I  should  tie  up  the  arm  to  take 
the  weight  off  the  shoulder,"  and  again  reiterated  that  the 
arm  was  not  hurt.  Thus,  whilst  the  plaintiff  now  admits 
the  time  of  the  injiuy  to  have  been  different  from  that 
testified  to  by  him  at  the  trial,  he  contradicts  his  former, 
testimony  that  the  injmy  to  the  arm  was  somewhat  like 
the  injmy  that  he  had  received  on  November  16,  1908. 

When  we  consider  the  entire  testimony  in  this  case,  the 
testimony  given  by  the  physicians  who  examined  him 
inmiediately  after  the  injury — 

Testimony  of  Dr.  Loose:  "Q.  Did  you  find  anything 
abnormal  about  the  arm?  A.  Yes,  sir.  Q.  What  was  it? 
A.  There  was  an  induration  on  the  outer  side  of  the  arm 
from  here  up  above  the  wrist.  Q.  Which  arm?  A.  The 
left  arm.  Q.  What  do  you  mean  by  an  induration?  A.  An 
induration  is  a  hardening,  a  thickening;  it  was  sUght  but 
it  was  there.  Q.  Have  you  looked  at  the  shadowgraphs 
that  have  been  offered  by  the  other  side?  A.  Yes,  sir* 
Q.  Can  you  point  out  that  induration?     A.  Yes,  sir* 
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Q.  Be  kind  enough  to  do  it?  A.  The  bone  here  is  plainly 
visible.  This  is  the  inner  side  here  and  this  is  the  outer 
side  of  the  arm.  Right  there  (indicating),  it  is  a  little 
thicker  than  it  ought  to  be — it  is  thicker  than  it  ought 
to  be.  Q.  Did  that  condition,  that  thickening  that  you 
described  have  anything  to  do  at  all  with  the  accident 
that  day?  A.  No,  sir.  Q.  State  whether  or  not  that  was  a 
condition  that  existed  for  some  time  prior  to  November  16, 
1908?    A.  In  my  opinion  it  was." 

♦  ♦♦♦♦♦♦« 

"Q.  You  found  nothing  wrong  the  second  day?  A.  It 
was  all  right,  yes,  sir.  Q.  Everything  in  first  class  condi- 
tion? A.  Except  a  Uttle  induration.  Q.  A  little  hardening 
at  the  wrist?  A.  Yes,  sir.  Q.  Which  you  say  probably 
antedated  the  happening  of  this  accident.  Is  that  correct? 
A.  Yes,  sir.  Q.  How  long  before — two  days  or  three  days? 
A.  No,  sir.  In  my  opinion,  some  time  before,  months 
probably." 

Testimony  of  Dr.  Kaufifman:  "Q.  What  else  did  you  do? 
A.  Well,  we  examined  the  arm  and  we  found  that  the  arm 
had  some  creases  from  the  bandages  which  seemed  to  have 
been  rather  tight,  but  we  could  find  no  injury,  no  fracture 
or  any  injiuy  existing.  There  was  a  small  nodule  or 
induration  about  one-third  distance  up  the  arm,  up  the 
forearm  of  the  arm.  Q.  Did  that  induration  have  any 
connection  with  the  alleged  injiuy  that  he  had  received 
the  day  before?  A.  I  don't  think  so.  Q.  What  was  the 
nature  of  that  induration?  A.  Simply  a  small  thickened 
area;  it  didn't  seem  to  be  attached  to  anything;  it  was 
simply  a  hardening,  a  thickening;  it  seemed  to  be  in  the 
tissues  of  the  arm." 

♦  «♦♦♦♦♦« 

"Q.  Did  you  after  that  examine  his  arm?  A.  Yes,  sir, 
we  put  the  splint  back  on  the  arm.  Q.  After  that  did  you 
examine  his  arm?  A.  Yes,  sir,  I  examined  it  since  then. 
Q.  When?  A.  About  a  week  ago.  Q.  Where?  A.  Dr. 
Loose's  office.    Q.  In  the  presence  of  the  parties  that 
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Dr.  Loose  mentioned?  A.  Yes,  sir.  Q.  What  did  you  as- 
certain the  condition  then?  A.  We  found  his  arm  very 
much  swollen,  an  oedematous  condition,  marked  indura- 
tion, some  excoriation  of  the  skin  showing  all  signs  of 
lymphangectiasis.  A.  A  preliminary  state  of  what? 
A.  Elephantiasis." 

♦  ♦♦♦♦♦♦♦ 

"Q.  From  your  examination  of  Mr.  Wickel  made  on 
November  18,  1908,  was  there  any  such  injury  which 
could  have  caused  this  condition  of  the  arm?  A.  I  don't 
think  so.  Q.  Did  you  find  any  injury  there  at  that  time? 
A.  I  did  not  find  any.  Q.  On  the  other  hand,  you  found 
an  injury  in  his  arm  which  you  say  was  unconnected  en- 
tirely with  this  alleged  injury?    A.  Yes,  sir." 

Testimony  of  Dr.  Gerhard:  "Q.  What  is  the  matter 
with  Mr.  Wickel's  arm?  A.  There  is  unquestionably  a 
stasis  of  the  lymph  stream.  Q.  That  is,  a  stopping  up? 
A.  Yes,  sir." 

♦  ♦♦♦♦«♦♦ 

"Q.  Assuming  that  Mr.  Wickel  was  examined  on  No- 
vember 18,  1908,  by  a  phjrsician,  on  the  day  on  which 
he  alleges  he  received  an  injury  to  his  arm  and  was  again 
examined  by  a  physician  on  November  18, 1908,  and  if  this 
physician  foimd  no  evidence  of  any  injury  at  all,  is  or  is 
not  the  condition  of  his  arm  the  result  of  any  injury  re- 
ceived on  that  day?  A.  I  think  not.  Q.  Assuming  again 
that  in  the  examination  induration  of  the  arm  was  found 
as  described  by  Dr.  Loose  and  Dr.  Kauffman,  as  described 
in  your  hearing,  would  or  would  not  that  be  an  induration 
antecedent  to  the  trouble  from  which  he  is  now  suffering? 
A.  It  may  if  it  were  of  such  a  nature  as  to  close  the  lymph 
vessels,  cause  a  choking,  a  stasis  of  the  lymph  stream. 
Q.  By  stasb  you  mean  a  stopping  up?  A.  Stopping,  dam- 
ming up." 

— the  alleged  results  produced  by  the  injury  and  the  char- 
acter thereof,  and  that  it  was  testified  that  the  huge  swell- 
ing of  the  arm,  or  the  disease  that  the  doctors  said  was 
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elephantiasis,  could  be  produced  by  a  violence  to  the  arm, 
which  would  cause  a  stoppage  of  the  flow  of  the  lymphatic 
vessels,  we  see  how  important  and  material  the  fact  was 
whether  this  injury  to  the  arm  had  occurred  on  March  31, 
1908,  seven  and  one-half  months  prior  to  the  accident  of 
November  ife,  1908,  or  whether  it  had  occurred,  as  sworn 
to  by  the  plaintiff,  twenty  or  thirty  years  before. 

The  case  as  presented  to  the  jury  was  that  the  accident 
of  March  31,  1908,  had  occurred  twenty  or  thirty  years 
ago,  and  that  no  inconvenience  had  since  resulted  tJiere- 
from.  From  this  they  naturally  would  find  that  the 
present  condition  of  the  arm  was  the  result  of  the  accident 
of  November  16,  1908,  and  not  of  the  similar  injury  sus- 
tained, as  testified  to,  twenty  or  thirty  years  before.  Had, 
however,  the  plaintiff  answered  truly  to  the  time  of  this 
injury,  then,  this  prior  injury  would  have  presented  itself 
to  the  jury  in  quite  a  different  light. 

The  plaintiff  is  an  intelligent  man.  For  a  number  of 
years  he  was  an  alderman  of  the  city  of  Reading  and  as 
such  alderman  was  obliged  to  weigh  the  evidence  of  the 
various  cases  that  were  heard  before  him.  There  is  no 
question  in  my  mind  but  that  the  plaintiff  realized  the 
importance  to  his  case  of  the  time  of  the  accident  of 
March  31, 1908,  and  that  it  was  on  account  of  this  realiza- 
tion, that  he  swore  that  it  had  occurred  twenty  or  thirty 
years  before.  Considering  the  entire  testimony,  together 
with  what  has  developed  since  the  time  of  the  trial,  I  can- 
not come  to  any  other  conclusion  than  that  this  verdict 
was  produced  largely  by  the  false  testimony  of  the  plain- 
tiff as  to  the  time  of  the  occurrence  of  the  accident  which 
is  now  practically  admitted  occurred  on  March  31,  1908. 
The  verdict,  therefore,  upon  which  this  judgment  was 
obtained  is  unquestionably  tainted  with  this  false  testi- 
mony of  the  plaintiff,  and  the  plaintiff  in  swearing  as  he 
did  at  the  time  of  the  trial  committed  a  fraud  upon  the 
jury  in  giving  to  them  testimony  that  he  must  have 
known  to  be  false.  In  the  case  of  Struthers  v.  Wagner,  6 
Phila.  262,  it  is  held:  ''Where  a  defendant  can  produce 
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after-discovered  evidence  tending  to  prove  that  any  ma- 
terial part  of  the  plaintiff's  testimony  was  false,  he  is  en- 
titled to  have  his  case  submitted  to  another  jmy."  Also, 
in  Corrigan  et  al.  v.  W,  B.  &  W.  V.  T.  Co.,  14  Luzerne 
Leg.  Reg.  115,  it  is  held,  "A  new  trial  should  be  granted 
where  a  witness,  testifying  to  material  facts  in  the  issue, 
is  afterward  convicted  of  perjury  as  to  said  testimony." 
It  seems  therefore  that  upon  this  allegation  the  petition 
of  the  defendant  to  file  reasons  for  a  new  trial  nunc  pro 
time  should  be  allowed  and  also  that  a  new  trial  should 
be  granted. 

The  other  allegation  by  the  defendant  is  that  the  results 
of  this  injury,  to  wit,  the  huge  swelling  of  the  arm,  was 
self-inflicted  by  the  plaintiff,  by  placing  tight  rubber 
bands  aroimd  the  arm,  thus  causing  a  stoppage  of  the  flow 
in  the  lymphatic  vessels.  Dr.  Gerhard,  the  prison  physi- 
cian, in  the  depositions,  testified  that  he  discovered  these 
bands  upon  the  plaintiff  upon  going  to  the  Berks  coimty 
jail,  where  the  plaintiff  was  confined.  Taking  his  deposi- 
tions into  consideration  and  considering  them  in  the  light 
of  all  the  testimony  that  was  given  at  the  trial,  and  what 
has  developed  since,  a  sufficient  question  of  fraud  arises 
which,  in  furtherance  of  justice,  I  consider  should  be 
passed  upon  by  a  jury.  I  do  not  consider  that  the  order 
of  April  10  reinstated  the  rule  for  judgment  n.  o.  v.  Nei- 
ther there  do  I  consider,  upon  a  careful  examination  of 
the  testimony,  that  that  rule  should  have  been  made  ab- 
solute. There  was  sufficient  in  the  case,  as  shown  by  the 
evidence,  to  have  it  passed  upon  by  the  jury. 

The  rule  to  permit  the  defendant  to  file  his  reasons  for 
a  new  trial  nunc  pro  tunc  is  made  absolute.  As  the  dis- 
cussion of  this  rule  has  also  necessarily  involved  the  merits 
of  the  granting  of  a  new  trial,  the  rule  for  a  new  trial  is 
granted  and  at  the  same  time  made  absolute. 

Error  assigned  was  the  order  of  the  court. 

W.  B.  Bechtel,  with  him  D.  E.  Schroeder^  for  appellant, 
dted:  Hill  v.  Egan,  2  Pa.  Superior  Ct.  596;  Mathers  v. 
Vol.  xux — ^31 
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Patterson,  33  Pa.  485;  Syracuse  Pit  Hole  Oil  Co.  v.  Ca- 
rothers,  63  Pa.  379;  Van  Vliet  v,  Conrad,  95  Pa.  494; 
Cronrath  v.  Border,  27  Pa.  Superior  Ct.  15;  Hill  v.  Har- 
der, 3  Pa.  Superior  Ct.  473;  Milleisen  v.  Senseman,  4  Pa. 
Superior  Ct..455;  Drexel's  App.,  6  Pa.  272. 

C.  H.  Ruhl,  with  him  Green  &  Green,  for  appellee,  cited: 
Fisher  v.  Ry.  Co.,  185  Pa.  602;  Zeigler's  Petition,  207  Pa. 
131;  Hambleton  v.  Yocum,  108  Pa.  304;  Gazzam  v. 
Reading,  202  Pa.  231. 

Opinion  by  Head,  J.,  March  1,  1912: 

There  can  be  no  doubt  of  the  existence  of  the  general 
rule  that  in  ordinary  cases  and  under  usual  conditions  the 
court  may  not  interfere  with  a  judgment  entered  adversely 
after  the  expiration  of  the  term  at  which  it  was  entered. 
A  judgment  of  a  tribunal,  legally  constituted  to  try  and  de- 
termine litigated  questions,  when  obtained  by  the  proper 
use  of  the  procedure  prescribed  by  the  law,  voices  the 
accepted  effort  of  human  wisdom  to  reach  the  end  of 
controversy.  This  being  so  and  a  judgment  being  the  end 
of  the  law,  there  necessarily  must  be  a  time  after  which 
it  cannot  be  disturbed  even  by  the  court  entering  it. 
Hence  the  rule. 

But  when  it  is  shown  that  what  is  a  judgment  in  form 
was  in  fact  secured  by  the  fraudulent  and  immoral  if  not 
illegal  acts  of  one  of  the  parties,  our  whole  system  of 
jurisprudence  would  be  a  failure  if  the  courts  were  not 
armed  with  the  extraordinary  powers  necessary  to  deal 
with  such  unusual  conditions.  And  so  it  has  long  been 
held  that  where  a  court  undertakes  to  expunge  from  its 
own  records  a  judgment  shown  to  have  been  obtained  by 
fraud,  it  is  not  bound  by  the  limitations  of  the  general  rule 
referred  to. 

The  learned  judge  below,  in  the  careful  opmion  filed  by 
him  in  support  of  the  conclusion  he  reached,  cites  and 
reviews  the  numerous  decisions  on  the  one  hand  declaring 
the  general  rule  and  on  the  other  asserting  the  extraor- 
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dinary  powers  of  the  courts  in  cases  where  judgments  or 

decrees  have  been  obtained  by  fraudulent  means.    We 

•  can  add  nothing  of  value  to  his  opinion  in  these  respects. 

The  facts  necessary  to  ground  the  exceptional  jurisdic- 
tion of  the  court  are  fully  set  forth  in  the  petition  filed  and 
thus  brought  upon  the  record  in  the  manner  approved 
by  the  Supreme  Court,  speaking  by  Mr.  Justice  Mitchell, 
in  Fisher  v.  Railway  Co.,  186  Pa.  602.  The  facts  thus 
averred  and  found  by  the  learned  judge  below  are  strongly 
supported  by  the  testimony  of  the  witnesses  whose  deposi- 
tions were  taken.  The  proceeding  therefore  was  regular. 
The  action  taken  at  the  conclusion  thereof  was  within  the 
well-recognized  powers  of  the  courts  in  such  cases,  and  as 
we  view  it  was  fully  warranted  by  the  facts  found. 

The  order  or  decree  pennitting  the  defendant  to  file 
reasons  for  a  new  trial  nunc  pro  tunc  as  of  a  date  anterior 
to  the  judgment  entered  on  the  verdict  and  then  making 
absolute  the  rule  for  such  new  trial  is  affirmed  and  the 
present  appeal  is  dismissed  at  the  costs  of  the  appellant. 


Fister,  Appellant,  v.  Kutztown  Borough. 

Boroughs — Annexation  of  land — Action  of  burgess  and  council — 
Equity— Jurisdiction— Act  of  April  22, 1908,  P.  L.  247. 

1.  The  chancery  power  conferred  by  a  statute  upon  the  courts  of 
common  pleas  to  restrain  the  commission  or  continuance  of  acts  con- 
trary to  law  and  prejudicial  to  the  interests  of  the  community,  or 
the  rights  of  individuals,  may  be  invoked  to  restrain  a  burgess  and 
council  of  a  borough  from  irregularly  and  illegaUy  proceeding  under 
the  Act  of  April  22,  1903,  P.  L.  247,  to  annex  adjacent  territory  to 
the  borough;  but  while  a  court  of  equity  may  enjoin  the  annexation, 
if  the  action  of  council  be  contrary  to  law,  it  has  not  power  to  sub- 
stitute its  own  discretion  for  that  of  the  burgess  and  coimcil. 

2.  In  order  to  justify  a  court  of  equity  in  virtually  reforming  an 
ordinance  adopted  under  the  Act  of  April  22,  1903,  P.  L.  247,  by  ex- 
cluding lands  which  the  ordinance  embraced,  and  then  decreeing  that 
the  ordinance  as  thus  reformed  is  valid,  it  ought  to  be  very  clearly 
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shown  that  the  lands  excluded  by  the  court  were  so  situated  as  to 
make  it  undeniably  and  absolutely  unlawful  for  the  borou^  to  annex 
them. 

3.  Where  at  a  meetmg  of  freeholders  the  majority  adopt  preambles 
and  resolutions  favoring  the  annexation  of  land  to  a  borough,  and  these 
preambles  and  resolutions  are  signed  by  the  freeholders,  and  the 
meeting  also  appoints  a  committee  to  confer  with  the  borough  officials 
in  the  matter  of  the  proposed  annexation,  and  this  committee  sub- 
sequently prepares  a  formal  petition  as  provided  by  the  Act  of  April  22, 
1903,  P.  L.  247,  in  which  they  exclude  200  acres  of  land  included 
in  the  resolutions,  and  this  petition  although  not  signed  by  anyone 
is  annexed  to  the  resolution,  a  subsequent  ordinance  based  upon  the 
petition  is  invalid  because  the  petition  which  the  council  took  as  the 
basis  of  its  action  was  not  the  petition  which  the  freeholders  had 
signed,  but  differed  from  it  both  in  form  and  substance. 

4.  On  a  bill  in  equity  to  restrain  action  under  such  an  ordinance 
it  is  not  a  valid  answer  to  ssay  that,  though  the  annexation  of  the 
plamtiff's  land  to  the  borou^  is  attempted  imder  an  illegal  ordinance, 
the  injury  resulting  from  the  invasion  of  his  right  is  very  slight  as 
compu*ed  with  the  general  benefits  that  will  accrue  if  the  Ulegal  ordi- 
nance be  allowed  to  stand,  and,  therefore,  a  court  of  equity  ou^t 
to  withhold  its  restraining  hand. 

5.  While  it  is  often  said  that  an  injunction  is  matter  of  grace,  yet 
that  phrase  has  acquired  a  definite  meaning,  which  does  not  leave 
the  exercise  of  the  power  to  the  mere  pleasure  or  will  of  the  chancellor. 

Argued  Nov.  15, 1911.  Appeal,  No.  227,  Oct.  T.,  1911, 
by  plaintiff,  from  decree  of  C.  P.  Berks  Co.,  on  bill  in 
equity  in  case  of  Thomas  D.  Fister  et  al.  v.  Kutztown 
Borough  et  al.  Before  Rice,  P.  J.,  Hendebson,  Mobbi- 
soN,  Orlady,  Head,  Beaveb  and  Porter,  JJ.   Reversed. 

Bill  in  equity  for  an  injunction.    Before  Endlich,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Ck>urt, 

Error  asaiffned  was  the  decree  of  the  court. 

C.  H.  Ruhl,  with  him  F.  A.  Marx  and  /.  H.  MarXy  for 
appellant. — ^The  authority  of  the  committee  to  make  the 
change  in  the  petition  does  not  aflSrmatively  appear: 
Taylorport  Boro.  Incorp.,  21  W.  N.  C.  533. 

The  change  made  by  the  court  below  is  without  author- 
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ity  of  law:  Danville  Boro.  v.  Peters,  8  Luz.  Leg.  Reg.  273. 
The  ordinance  involved  in  the  case  at  bar  is  single  and 
entire  in  its  structure,  and,  one  part  failing,  the  entire 
ordinance  must  fail. 

WiUiam  J.  Rowrkey  for  appellee. — ^The  change  made  by 
the  court  below  is  not  without  authority  of  law:  Devore's 
App.,  56  Pa.  163;  Young  Twp.  Poor  Overseers  v.  Blacklick 
Twp.  Poor  Overseers,  20  Pa.  Superior  Ct.  629;  McFate's 
App.,  14  W.  N.  C.  543;  Dilworth'®  App.,  91  Pa.  247;  Evans 
V.  Reading  Chem.  Fertilizing  CJo.,  160  Pa.  209;  Bigler  v. 
Penna.  Canal  Co.,  177  Pa.  28;  Daugherty  Typewriter  Co. 
V.  Kittaning  Iron  and  Steel  Mfg.  Co.,  178  Pa.  215;  Wahl  v. 
Cemetery  Assn.,  197  Pa.  197. 

A  municipal  ordinance  may  be  void  in  part  and  valid  in 
part  and  the  invalidity  of  part  does  not  destroy  the  valid- 
ity of  the  balance:  Verona  Boro.'s  App.,  108  Pa.  83; 
Pittsburg's  App.,  115  Pa.  4;  Lansdowne  Boro.  v.  Water 
Co.,  16  Pa.  Superior  Ct.  490. 

Opinion  by  Rice,  P.  J.,  March  1,  1912: 

The  power  conferred  by  the  Act  of  April  22, 1903,  P.  L. 
247,  upon  the  burgess  and  council  of  any  borough  or  in- 
corporated town,  to  annex  adjacent  territory,  is  to  be 
exercised  by  ordinance,  on  petition  of  a  majority  of  the 
freehold  owners  ''of  any  lot  or  outlots  of  any  section  of 
land  lying  adjacent''  to  the  borough,  and  the  statute  pro- 
vides that,  whenever  the  borough  authorities  shall  extend 
the  limits  of  the  borough  in  this  manner,  they  shall  file  in 
the  quarter  sessions  a  plan  or  plot  showing  the  boimdary 
of  the  borough  and  of  the  section  admitted,  together  with 
a  certified  copy  of  the  ordinance  and  a  description  of  the 
boimdaries  of  the  borough  and  of  the  borough  as  extended, 
giving  the  courses  and  distances  in  words  at  length: 
''which  section  shall,  after  the  filing  of  the  matter  as  afore- 
said, be  deemed  part  of  said  borough  or  town,  and  subject 
to  its  jurisdiction  and  government."  No  appeal  or  judi- 
cial review  of  the  proceeding  is  provided  for  in  the  act^ 
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and  sec.  4  of  the  Act  of  June  2, 1871,  P.  L.  283,  which  au- 
thorized an  appeal  to  the  quarter  sessions  from  an  or- 
dinance annexing  land  to  a  borough,  was  repealed :  Donora 
Boro.  V.  Donora  Boro.,  26  Pa.  Superior  Ct.  300;  Clairton 
Boro.,  34  Pa.  Superior  Ct.  74.  But  it  is  well  settled  that 
the  chancery  power  conferred  by  statute  upon  the  courts 
of  common  pleas,  to  restrain  the  conmiission  or  contin- 
uance of  acts  contrary  to  law  and  prejudicial  to  the  in- 
terests of  the  conununity  or  the  rights  of  individuals,  may 
be  invoked  in  such  cases:  Devore's  Appeal,  56  Pa.  163; 
Beaver  Boro.,  34  Pa.  Superior  Ct.  467;  Clairton  Boro., 
34  Pa.  Superior  Ct.  74.  ,  Thus,  in  Devore's  Appeal,  a  bill 
in  equity  was  filed  by  owners  of  certain  lots,  which,  with 
other  lots,  had  been  annexed,  by  ordinance,  under  sec.  30 
of  the  Act  of  April  3,  1851,  P.  L.  320.  By  that 
section,  a  prerequisite  to  the  adoption  of  such  ordi- 
nance was  a  petition  of  "not  less  than  twenty  of  the 
freehold  owners  of  lots,  outlots  or  other  tracts  of  land 
in  any  section  lying  adjacent  to  the  borough,"  and  this 
was  construed  to  mean  that  the  petition  must  be  signed 
by  twenty  freehold  owners  of  the  lands  or  parts  of  the 
lands  proposed  to  be  included,  all  of  whom  must  be  resi- 
dents on  those  lands.  It  appeared  by  the  bill  and  answer 
that,  while  the  petition  was  signed  by  thirty-five  frediold 
owners  of  lots  within  the  section  to  be  annexed,  only 
seventeen  of  these  were  residents  thereon,  the  other 
eighteen  being  residents  of  the  old  borough.  Upon  the 
ground  that  this  was  not  a  compliance  with  the  statutory 
provision,  the  court  enjoined  the  burgess  and  council  from 
exercising  the  jurisdiction  of  the  borough  over  the  exten- 
sion, and,  upon  appeal,  the  Supreme  Court  affirmed  the 
decree.  The  case  is  pertinent  here  for  two  purposes:  first, 
to  show  that  the  plaintiffs  in  the  bill  before  us,  by  reason 
of  their  ownership  of  lots  within  the  section  attempted  to 
be  annexed,  had  standing  to  invoke  the  jurisdiction  of  a 
court  of  equity,  upon  presentation  of  a  proper  case  for  the 
exercise  of  its  restraining  power;  and,  secondly,  to  show 
that,  if  the  ordinance  was  not  supported  by  such  a  peti- 
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tion  as  the  statute  contemplates,  the  defendants  should 
be  enjomed  from  exercising  the  jurisdiction  of  the  borough 
over  the  entire  territory  embraced  in  the  ordinance,  and 
not  merely  over  the  lots  of  the  plaintiffs.  The  analogous 
cases  of  Pittsburg's  Appeal,  79  Pa,  317,  and  Sample  v. 
Pittsburg,  212  Pa,  533,  support  both  of  these  propositions. 
In  Devore's  Appeal,  Justice  Strong,  after  showing  that 
the  power  conferred  by  sec.  30  of  the  act  of  1851  was  an 
extraordinary  one,  not  theretofore  often  committed  to 
merely  local  authorities,  said:  "When,  therefore,  the 
burgess  and  town  council  of  any  borough  attempt  to  ex- 
tend its  boundaries,  and  to  embrace  within  them  a  new 
section  of  adjacent  territory,  it  ought  to  appear  clearly 
that  they  have  authority  for  their  action.  All  the  req- 
uisites and  preceding  conditions  which  the  legislature  has 
prescribed  for  the  exercise  of  the  power  must  be  shown  to 
have  existed,  and  these  must  be  shown  with  reasonable 
certainty."  The  same  principle  is  applicable  in  the  con- 
struction and  administration  of  the  act  of  1903,  and  should 
be  observed  particularly,  because  the  action  of  council  is 
not  made  dependent  upon  the  giving  of  public  notice  of 
the  proceeding,  and  is  not  subject  to  direct  review  by 
appeal  to  the  court  of  quarter  sesssions,  except,  perhaps, 
as  was  suggested  in  Clairton  Boro.,  for  irregularities 
apparent  on  the  face  of  the  record. 

This  cause,  being  at  issue  upon  bill,  answer  and  replica- 
tion, was  tried  in  the  mode  prescribed  by  the  equity  rules 
and  resulted  in  a  final  decree  excluding  certain  lands  em- 
braced in  the  ordinance,  because  they  were  exclusively 
farm  lands,  and  certain  other  lands  also  embraced  in  the 
ordinance,  because  by  reason  of  the  exclusion  of  one  of 
the  first  mentioned  tracts  they  would  not  be  adjacent  to 
the  borough,  dismissing  the  bill  as  to  this  appellant,  and 
precisely  defining,  by  metes  and  bounds,  the  limits  of  the 
entire  borough  as  it  would  be  with  such  part  of  the  land 
annexed  by  ordinance  as  was  not  excluded  by  the  court. 
As  already  noticed,  the  court  of  conmion  pleas,  sitting  in 
equity,  has  no  general  revisory  jurisdiction  over  the  an- 
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nexation  of  lands  to  a  borough  under  the  act  of  1903.  Nor 
has  it  the  specific  power  conferred  by  the  Act  of  April  1, 
1863,  P.  L-  200,  to  exclude  farm  Iwids,  That  power  is 
conferred  upon  the  court  of  quarter  sessions  and  is  to  be 
exercised  in  proceedings  for  the  incorporation  of  boroughs. 
We  cannot  see  that  that  act  has  any  bearing  upon  the  case 
before  us.  A  court  of  equity  may  enjoin  the  annexation, 
if  the  action  of  council  be  contrary  to  law,  but  it  has  not 
power  to  substitute  its  discretion  for  that  of  the  burgess 
and  council.  It  is  only  upon  the  groimd  that  the  lands 
excluded  by  the  court  were  not  "lots  or  outlots,"  within 
the  meaning  of  the  act  of  1903,  that  its  decree  as  a  whole 
can  be  sustained.  We  are  not  prepared  to  decide  that 
they  were  not  lots  or  outlots,  within  the  meaning  of  that 
act,  but,  even  if  it  be  assumed  that  they  were  and  that 
the  ordinance  was  illegal  and  void  to  the  extent  that  it 
included  them,  there  is  very  serious  question  whether  the 
court  was  not  bound  to  treat  the  ordinance  as  an  entirety. 
It  is  true,  that  the  invalidity  of  part  of  an  ordinance  does 
not  necessarily  and  under  all  circumstances  render  the 
whole  ordinance  void,  if  there  be  a  distinct  and  separable 
part  which  is  valid.  This  is  very  convincingly  shown  by 
the  learned  judge  below.  But  here,  the  question  does  not 
arise  upon  separable  provisions  of  the  ordinance,  but  upon 
a  single  provision  annexing  a  certain  body  of  lands  em- 
braced within  certain  boundaries.  Presmnably  the  bor- 
ough council  exercised  its  discretion  upon  consideration 
of  the  relation  of  each  part  of  this  section  to  every  other 
part,  and  of  the  entire  section  to  the  borough.  The  decree 
excludes  some  farm  lands  of  considerable  areas  from  the 
section  admitted  and  leaves  in  other  farm  lands.  But 
whether  the  council,  to  whose  exclusive  Jurisdiction  the 
matter  belonged,  would  have  admitted  one  part  without 
the  other  is  uncertain  and  largely  conjectural.  This  is  a 
consideration  not  to  be  overlooked.  To  say  the  least,  in 
order  to  justify  a  court  of  equity  in  virtually  reforming  an 
ordinance  adopted  under  the  act  of  1903,  by  excluding 
lands  which  the  ordinance  embraced,  and  then  decreeing 
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that  the  ordmance  as  thus  reformed  is  valid,  it  ought  to 
be  very  clearly  shown  that  the  lands  excluded  by  the  court 
wa:^  so  situated  as  to  make  it  undeniably  and  absolutely 
unlawful  for  the  borough  to  annex  them.  We  are  not  con- 
vinced that  the  fact  that  they  are  exclusively  farm  lands 
is  sufficient  to  invalidate  the  ordinance  as  to  them.  A 
fortiori,  it  is  not,  of  itself,  sufficient  ground  for  holding 
that  the  court  erred  in  not  declaring  the  ordinance  void  as 
a  whole.  This  view  of  the  case  renders  it  unnecessary  to 
express  a  decided  opinion  upon  the  broader  and  more 
difficult  question,  whether,  where  parts  of  the  section 
admitted  could  not  be  admitted  lawfully,  a  court  of  equity 
may  virtually  reform  the  ordinance  by  cutting  them  oflF 
and  enforcing  the  ordinance  as  to  the  other  parts  of  the 
section.  This  is  a  question  which  may  well  be  left  open 
for  consideration  in  a  case  which  imperatively  requires 
its  decision. 

We  come  now  to  the  consideration  of  an  objection, 
which,  if  sustained  by  the  evidence  is  fatal  to  the  ordinance 
as  an  entirety.  This  objection,  stated  generally,  is  that 
it  was  not  enacted  pursuant  to  such  a  petition  as  the 
statute  contemplates.  The  paper  first  presented  to  the 
council,  and  the  only  paper  signed  by  the  frediolders, 
consisted  of  a  set  of  preambles  and  resolutions.  One  of 
these  resolutions  was,  in  form  and  substance,  a  proposal 
that  the  present  borough  limits  be  extended  so  that  the 
northeast  boundary  be  a  designated  road,  and  the  south- 
east, the  southwest,  and  the  northwest  boundaries  be 
certain  lines,  roughly  described.  Another  of  the  resolu- 
tions was:  ''That  a  committee  be  appointed  to  confer 
with  the  proper  officials  of  the  borough  in  the  matter  of 
the  proposed  annexation.''  While  these  resolutions  did 
not  precisely  define  the  boimdaries  of  the  land  to  be  an- 
nexed, yet  it  is  not  clear  that  the  description  given  was  not 
sufficiently  definite  to  bring  it  within  the  maxim,  id 
certum  est  quod  certum  reddi  potest.  These  resolutions 
were  adopted  at  a  public  meeting  of  those  favoring  and 
those  opposed  to  the  annexation,  and,  as  we  understand 
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the  testimony,  the  committee  was  appointed  at  that  meet- 
ing. But  whether  at  that  meeting  or  subsequently,  we 
do  not  regard  as  material.  After  the  presentation  of  this 
paper  to  eoimcil,  a  petition,  in  due  form,  setting  forth  all 
the  essentials  contemplated  by  the  act  of  1903  and  con- 
tainmg  a  precise  and  accurate  description  of  land  pro- 
posed to  be  annexed,  was  prepared  by  the  direction,  or,  at 
least,  with  the  approval,  of  the  conmiittee  referred  to  in 
the  resolutions.  It  begins  with  the  words, ' '  We,  the  under- 
signed petitioners,  embracing,  constituting  and  being  the 
majority  of  the  freehold  owners  of  lots  or  outlots  or  other 
tracts  of  land  lying  adjacent  to  said  borough  of  Kutztown, 
respectfully  pray  for  the  admission  into  and  the  annexa- 
tion of  the  following  described  adjacent  territory  into  the 
said  borough  of  Kutztown,  viz."  This  paper  was  then 
attached  to  the  paper  which  the  freeholders  had  signed, 
and  in  that  form  was  presented  to  council.  The  preamble 
of  the  ordinance  then  adopted  by  that  body  recites  the 
presentation  of  a  petition  of  a  majority  of  the  freehold 
owners,  etc.,  for  the  admission  into  the  borough  "of  the 
section  which  such  petitioners  and  others  own  as  herein- 
after described  and  contained."  Then  follows  the  body 
of  the  ordinance,  in  which  the  territory  annexed  is  de- 
scribed by  metes  and  boimds  precisely  as  it  was  described 
in  the  second  paper  above  referred  to.  Combining  the 
two  papers  to  make  one  petition  was  certainly  an  infor- 
mality; but  if  that  were  the  sole  objection,  and  there  were 
no  substantial  variance  between  them,  we  do  not  say  that 
it  would  be  fatal.  The  serious  objection  is  that  several 
hundred  acres,  which  were  included  in  the  description 
contained  in  the  paper  which  the  freeholders  signed,  were 
omitted  from  the  description  contained  in  the  final  peti- 
tion and  in  the  ordinance.  This  was  done  with  the  assent 
of  the  committee.  The  secretary  of  council,  being  asked 
as  to  whether  the  eastern  boundary  line  extended  to  the 
line  designated  in  the  first  petition,  testified  as  follows: 
"A.  No,  sir.  Q.  How  far  away  is  it  from  it?  A.  It  was 
afterwards  decided  by  the  committee  and  in  the  presence 
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of  councils  that  that  was  entirely  too  much  territory,  and 
they  changed  that  line  to  the  present  boundary  line  of 
the  ordinance.  By  the  court:  Q.  About  how  much  less? 
A.  That  takes  in  probably  400  or  500  acres  less  than  it  had 
at  first."  While  there  is  no  evidence  that  anyone  acted 
in  bad  faith,  it  is  quite  clear  that  the  committee  miscon- 
ceived the  scope  of  their  authority  when  they  assumed 
that  they  had  ''authority  to  modify  according  to  the  best 
understanding  we  could  get  to."  According  to  the  resolu- 
tion we  have  quoted,  their  authority  was  to  confer  with 
the  proper  borough  ofl&cials  in  the  matter  of  the  proposed 
annexation,  that  is,  of  the  annexation  proposed  in  the 
other  resolution  we  have  quoted.  This  did  not  include 
power  to  modify  the  freeholders'  application  by  with- 
drawing so  considerable  a  portion  of  the  lands  embraced 
in  their  proposal,  and  we  find  no  evidence,  outside  the 
resolution,  which  would  warrant  a  finding  that  the  com- 
mittee had  authority  to  change  the  application  in  such 
substantial  manner.  We  see  no  escape  from  the  conclu- 
sion that  the  petition  which  the  council  took  as  the  basis 
of  its  action  was  not  the  petition  which  the  freeholders  had 
signed,  but  differed  from  it  both  in  form  and  substance. 
It  results  that  one  of  the  requisites  and  preceding  con- 
ditions which  the  legislature  has  prescribed  for  the  exer- 
cise of  the  extraordinary  power  given  by  the  act,  has  not 
been  shown  to  exist;  indeed,  has  been  shown  not  to  exist, 
and,  therefore,  the  ordinance  must  be  declared  unlawful. 
Nor  is  it  a  valid  answer  to  say  that,  though  the  annexation 
of  the  plaintiff's  land  to  the  borough  is  attempted  under 
an  illegal  ordinance,  the  injury  resulting  from  the  invasion 
of  his  right  is  very  slight  as  compared  with  the  general 
benefits  that  will  accrue  if  the  illegal  ordinance  be  allowed 
to  stand,  and,  therefore,  the  court  of  equity  ought  to  with- 
hold its  restraining  hand.  Practically,  that  would  leave 
him  without  remedy,  either  legal  or  equitable,  and  we 
cannot  find  from  the  evidence,  that  he  has  precluded  him- 
self from  invoking  the  only  remedy  open  to  him,  by  ac- 
quiescence or  laches.    This  being  so,  it  is  not,  in  our  judg- 
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ment,  a  case  for  applying  the  equitable  principle  as  to 
balance  of  injury.  No  such  consideration  was  allowed  to 
prevail  in  Devore's  Appeal  or  in  Kttsburg's  Appeal;  and 
if  it  be  allowed  to  prevail  here,  a  dangerous  precedent 
would  be  established  that  might  be  set  up  as  an  excuse  for 
disregarding  the  salutary  provisions  of  the  statute  in  other 
cases.  While  it  is  often  said  that  an  injunction  is  matter 
of  grace,  yet  that  phrase  has  acquired  a  definite  meaning, 
which  does  not  leave  the  exercise  of  the  power  to  the  mere 
pleasure  or  will  of  the  chancellor,  "Certainly  no  chan- 
cellor in  any  English  speaking  coimtry  will  at  this  day 
admit  that  he  dispenses  favors  or  refuses  rightful  demands, 
or  deny  that  when  a  suitor  has  brought  his  cause  clearly 
within  the  rules  of  equity  jurisprudence,  the  relief  he  asks 
is  demandable  ex  debito  justitifie,  and  needs  not  to  be 
implored  ex  gratia:"  Walters  v.  McElroy,  151  Pa.  549. 
And  in  the  very  recent  case  of  SuUivan  v.  Jones  &  Laugh- 
lin  Steel  Co.,  208  Pa.  540,  Justice  Brown  said:  ''It  is 
urged  that  as  an  injimction  is  a  matter  of  grace,  and  not 
of  right,  and  more  injury  will  result  in  awarding  than  re- 
fusing it,  it  ought  not  to  go  out  in  this  case.  A  chancellor 
does  act  as  of  grace,  but  that  grace  sometimes  becomes 
a  matter  of  right  to  the  suitor  in  his  court,  and,  when  it  is 
clear  that  the  law  cannot  give  protection  and  relief — ^to 
which  the  complainant  in  equity  is  admittedly  entitled — 
the  chancellor  can  no  more  withhold  his  grace  than  the 
law  can  deny  protection  and  relief,  if  able  to  give  them. 
This  is  too  often  overlooked  when  it  is  said  that  in  equity 
a  decree  is  of  grace,  and  not  of  right,  as  a  judgment  at 
law." 

The  decree  is  reversed,  and  the  ordinance  of  the  borou^ 
of  Kutztown,  referred  to  in  the  plaintiff's  bill,  which  was 
passed  in  coimcil  February  5,  1009,  and  approved  by  the 
burgess  February  8,  1909,  is  adjudged  and  decreed  to  be 
nuU,  void,  and  of  no  effect.  And  it  is  also  adjudged  and 
decreed  that  the  defendants  be  perpetually  restrained 
from  exercising  corporate  or  mimicipal  authority,  in  pur- 
suance of  the  aforesaid  ordinance,  over  any  part  of  the 
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land  described  therein  and  thereby  attempted  to  be  an- 
nexed to  the  borough;  and  that  the  costs  of  suit  and  of 
this  appeal  be  paid  by  the  borough  of  Kutztown. 


Drumore  Township  Road. 

Road  law — Vacation  of  road — Occupation  of  highway  by  railroad — 
Ada  of  Fdrruary  19, 1849,  nee,  IS,  P.  L,  79,  and  June  IS,  1836,  P.  L,  661. 

1.  Under  the  Act  of  June  13,  1836,  sec.  18,  P.  L.  551,  authorising 
the  appointment  of  viewers  to  vacate  a  public  road,  the  court  of  quar- 
ter sessions  may  appoint  viewers,  although  prior  to  the  filing  of  the 
petition  a  railroad  company  had  laid  its  tracks  upon  the  road  in  ques- 
tion without  having  constructed  a  new  road  to  take  the  place  of  the 
old  one  thus  obstructed. 

2.  Under  the  Act  of  June  13,  1836,  P.  L.  551,  authorizing  the 
appointment  of  viewers  to  vacate  a  public  road,  a  petition  for  the 
appointment  of  such  viewers  is  sufficient  if  it  sets  forth  that  the  road 
had  '^  become  useless,  inconvenient  and  burdensome." 

Road  law — Appeal8 — Certiorari — Questions  of  fact — Review. 

3.  On  an  appeal  from  an  order  of  the  court  of  quarter  sessions  dis- 
missing exceptions  to  the  report  of  viewers  vacating  a  public  road, 
the  appellate  court  cannot  review  matters  of  fact  although  such  mat- 
ters are  discussed  in  the  opinion  of  the  court  below.  The  writ  of  certi- 
orari in  such  a  case  brings  up  the  record  only. 

Argued  Nov.  16,  1911-  Appeal,  No.  16,  Oct.  T.,  1911, 
by  W.  S.  Hastings  et  al.,  Supervisors  of  Drumore  Town- 
ship, from  order  of  Q.  S.  Lancaster  CJo.,  Minutes  585, 
dismissing  exceptions  to  board  of  viewers  In  re  Vacation  of 
a  portion  of  Drumore  Township  Road.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Ebcceptions  to  report  of  viewers. 

Hasslbr,  J.,  filed  an  opinion  the  material  portions  of 
which  are  as  follows: 
The  first  two  exceptions  to  the  report  of  the  viewers 
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.vacating  the  public  road  in  question  are  to  the  effect, 
that  as  the  Columbia  &  Port  Deposit  Railroad  previous 
to  the  commencement  of  these  proceedings  had  laid  its 
track  upon  the  road,  there  was  none  in  existence  to  vacate, 
as  their  act  in  so  doing  was  an  appropriation  of  the  road, 
and  laying  its  tracks  upon  it  was  a  vacation  of  it,  so  that 
no  viewers  could  be  appointed  to  vacate  it  until  the  rml- 
road  company  had  constructed  and  opened  a  new  road 
in  its  place. 

The  Act  of  assembly,  namely,  June  13,  1836,  sec.  18, 
P.  L.  551,  authorizing  courts  to  appoint  viewers  to  vacate 
a  road,  does  not  fix  any  time  when  it  can  be  done.  If 
there  is  a  public  road  in  existence,  even  though  it  be  ob- 
structed, as  this  one  is  alleged  to  have  been,  proceedings 
can  be  commenced  to  vacate  it,  whenever  any  cause  for 
which  the  act  of  assembly  authorizes  that  commencement, 
exists,  that  is,  whenever  it  has  become  useless,  incon- 
venient or  burdensome.  Nor  do  we  imderstand  how  it 
would  benefit  the  exceptants  if  we  were  to  sustain  these 
exceptions  for  the  reason  given.  If  it  was  vacated  by  the 
act  of  the  railroad  company  no  harm  can  come  to  them  by 
having  viewers  report  what  already  had  been  done. 

The  authorities  cited  on  this  subject  by  the  exceptants 
do  not  sustain  their  position.  The  Act  of  February  19, 
1849,  sec.  13,  P.  L.  79,  authorizes  a  railroad  company, 
whenever  it  is  necessary  in  the  construction  of  its  road  to 
change  the  site  of  a  public  road,  to  do  so,  but  it  must,  at 
its  own  expense,  construct  a  new  one  to  take  its  place.  In 
Phillips  V.  Dunkirk,  etc.,  R.  R.  Co.,  78  Pa.  177,  it  is  de- 
cided that  only  when  the  new  road  is  constructed,  is  the 
old  one  legally  vacated.  To  the  same  effect  see  Penna.  R. 
R.  Co.'s  App.,  128  Pa.  509.  In  Mellick  v.  Raihx)ad  Co., 
203  Pa.  457,  it  is  decided  that  if  a  railroad  company  ob- 
structs an  old  public  road  before  constructing  a  new  one, 
it  must  show  a  clear  necessity  for  doing  so  or  it  is  a  tres- 
passer, and  is  liable  in  damages  to  anyone  who  suffers 
them  by  reason  of  not  having  the  use  of  it.  The  taking 
possession  of  a  road,  therefore,  is  not  a  vacation  of  it, 
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but  a  trespass.  A  vacation  so  as  to  deprive  the  public  of 
a  right  in  the  old  road  is  not  complete  until  a  new  road  is 
constructed.  This  is  all  that  the  cases  cited  by  the  ex- 
ceptants decide,  and  as  no  new  road  was  constructed  by 
the  railroad  company  to  take  the  place  of  the  one  occupied 
by  its  tracks,  it  was  not  vacated.  But  if  it,  from  any  cause, 
had  become  useless,  inconvenient  or  burdensome,  proceed- 
ings could  be  commenced  to  vacate  it. 

The  third  exception  is  that  the  petition  for  the  appoint- 
ment of  viewers  was  insufficient  in  that  it  sets  forth 
"That  by  reason  of  the  change  of  conditions  in  that  vicin- 
ity said  public  road  has  become  useless,  inconvenient  and 
burdensome  to  the  inhabitants  of  said  township,''  without 
stating  what  the  changed  conditions  were,  and  that, 
therefore,  the  appointment  of  viewers  was  improvidently 
made. 

The  Act  of  Jirne  13,  1836,  sec.  18,  P.  L.  551,  authorizes 
the  appointment  of  viewers  to  vacate  a  road  whenever 
the  same  shall  "become  useless,  inconvenient  or  burden- 
some." Section  23  of  the  same  act  provides  that  "the 
petition  shall  set  forth  in  a  clear  and  distinct  manner,  the 
situation  and  other  circumstances  of  such  road  or  highway, 
or  of  the  part  thereof  which  the  applicants  may  desire  to 
have  vacated."  Under  this  act  the  Superior  Court  has 
decided  that  it  is  sufficient  if  the  petition  set  forth  that 
the  road  has  become  useless,  inconvenient  and  burden- 
some. In  Keller's  App.,  5  Pa.  Superior  Ct.  222,  it  is  said, 
"The  groimds  upon  which  the  petition  was  based  were  in 
the  usual  form,  that  the  road  was  useless,  inconvenient 
and  bm^densome.  This  sets  forth  the  general  condition  of 
the  road  with  sufficient  clearness,  and  the  viewers  having 
found  this  as  a  fact  and  that  fact  having  been  approved  and 
their  report  confirmed  by  the  court,  we  cannot  consider 
the  question  of  its  correctness.  The  proceedings  upon 
their  face  are  regular,  the  requirements  of  the  law  have 
been  fully  met  and  the  decree  of  the  court  below  is  there- 
fore affirmed."  This  was  followed  in  Manheim  Township 
Road,  12  Pa.  Superior  Ct.  279,  and  in  West  Donegal 
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Twp.  Road,  21  Pa.  Superior  Ct,  620.  This  statement  in 
the  petition  has  been  held  to  be  sufficient  by  this  court  in 
Road  m  West  Donegal  Twp.,  19  Lane.  Law  Rev.  293; 
Road  in  West  Earl  and  Ephrata  Twps.,  21  Lane.  Law  Rev. 
68,  and  Road  in  East  Hempfield  Twp.  (No.  1),  21  Lane. 
Law  Rev.  225. 

In  Sewickley  Twp.  Road,  23  Pa.  Superior  Ct.  170,  where 
the  viewers  reported  that  the  road  ''is  becoming  useless 
and  inconvenient  on  account  of  the  construction  of  a  coal 
tipple  and  railroad  siding  by  the  Penn  Gas  Coal  Company," 
it  was  decided  that  the  exception  to  the  report  should  be 
sustained,  because  the  court  has  no  jurisdiction  to  vacate 
a  road  that  was  becoming  or  was  about  to  become  useless, 
inconvenient  and  burdensome,  but  only  where  it  actually 
is  so.  The  report  was  not  set  aside  because  it  appeared 
that  a  coal  tipple  and  a  railroad  siding  had  been  con- 
structed upon  it. 

The  depositions  in  this  case  show  that  the  changed  con- 
ditions are  the  abandonment  of  the  station,  hotel  and  some 
dwellings  at  or  near  this  road,  and  not  in  its  occupation  by 
the  tracks  of  the  railroad  company.  There  is,  therefore, 
no  merit  in  this  exception. 

The  Mxth  exception  is  that  the  report  does  not  show 
what  the  changed  conditions  in  the  public  road  were  to 
render  it  useless,  inconvenient  and  burdensome.  This  is 
not  necessary  as  we  have  explained  in  disposing  of  the 
third  exception.  The  report  does  not  show  that  the 
viewers  found  that  the  road  has  become  useless,  incon- 
venient and  burdensome,  and  the  deposition  sho¥^  what 
the  changed  conditions  are. 


Errors  aaaigned  were  (1-10)  in  dismissing  exceptions  to 
report  of  viewers. 

T.  B.  Holahan,  B.  F.  Davis  and  R.  V.  Alexander,  for 
appellant. — ^The  appropriation  of  the  public  road  by  a 
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railroad  company  is  a  vacation  of  it:  Abington  Twp.  v. 
North  Penna.  R.  R.  Co.,  8  Montg.  County,  138. 

The  petition  praying  for  appointment  of  viewers  or  the 
report  of  viewers  must  set  forth  more  than  that  the  road 
is  useless,  inconvenient  and  burdensome:  Abington  Twp. 
Road,  3  Lack.  Jurist,  187;  Dover  Twp.  Road,  1  York  Leg. 
Rec.  219;  Otter  Creek  Twp.  Road,  104  Pa.  261;  Peach- 
bottom  Twp.  Road,  11  York  Leg.  Rec.  11;  Hamiltonban 
Twp.  Road,  19  Pa.  C.  C.  Rep.  648;  Sewickley  Twp.  Road, 
23  Pa.  Superior  Ct.  170. 

W.  U.  Hensel,  with  him  H.  Frank  Eshleman  and  W.  F. 
BeycTy  for  appellees. — A  petition  for  the  vacation  of  an 
entire  private  road  is  sufficient  which  sets  out  that  the  road 
is  useless,  inconvenient  and  burdensome:  Keller's  App.,  5 
Pa.  Superior  Ct.  222;  Stowell's  App.,  1  W.  N.  C.  383;  Ohio 
&  Ross  Twp.  Road,  166  Pa.  132;  Amwell  Twp.  Road,  28 
Pa.  C.  C.  Rep.  129;  Columbus  Twp.  Road,  13  Pa.  Dist. 
Rep.  641;  s.  c,  28  Pa,  C.  C.  Rep.  401;  Young  Twp.  Road, 
27  Pa.  C.  C.  Rep.  lois. 

Opinion  by  Henderson,  J.;  March  1, 1912: 
The  questions  of  law  raised  by  the  first,  third,  sixth 
and  seventh  assignments  of  error  are  well  disposed  of  by 
the  learned  judge  of  the  court  of  quarter  sessions  in  his 
opinion  filed  in  the  case.  The  other  assignments  relate 
to  questions  of  fact  proper  for  the  determination  of  the 
court  of  quarter  sessions  but  not  now  before  us  as  the 
writ  of  certiorari  brings  up  the  record  only.  We  cannot 
go  outside  of  that  to  consider  matters  of  fact  although  they 
are  discussed  in  the  opinion  of  the  court  below:  Hamilton 
St.,  148  Pa.  640.  The  record  is  regular  on  its  face  and  the 
argument  of  the  appellant's  coimsel  has  not  persuaded  us 
that  the  proceeding  was  erroneously  confirmed. 

The  exceptions  are  overruled  and  the  order  afifirmed  at 
the  cost  of  the  appellant. 


Vol.  xux — ^32 
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Seldomridge  v.  Gibble^  Appellant. 

Contract — CtiUivaHng  tobacco  crop  on  shares — Justice  of  the  peace — 
Jurisdiction. 

Where  on  appeal  from  a  judgment  of  a  justice  of  the  peace  it  appears 
that  the  plaintiff  and  defendant  agreed  verbally  to  put  out,  cultivate 
and  prepare  for  market  a  crop  of  tobacco  on  land  owned  by  the  de- 
fendant, and  it  also  appears  Uiat  the  defendant  claimed  that  he  per- 
formed labor  and  incurred  expenses  which  should  have  been  done 
by  the  plaintiff,  and  the  plaintiff  claims  that  he  was  ready  and  willing 
to  do  the  work  and  incur  the  expenses  but  was  wrongfully  prevented 
from  doing  so  by  the  defendant,  the  case,  on  conflicting  oral  testi- 
mony, is  for  the  jury.  Such  a  case  is  within  the  jurisdiction  of  a  jus- 
tice of  the  peace. 

Argued  Nov.  16, 1911.  Appeal,  No.  61,  Oct.  T.,  1911,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  Sept.  T., 
1910,  No.  38,  on  verdict  for  plaintiflf  in  case  of  Wayne 
Seldomridge  v.  Willis  W.  Gibble.  Before  Rice,  P.  J., 
Henderson,  Morrison,  Orlady,  Head,  Beaver  and 
Porter,  JJ.    Afl&rmed. 

Appeal  from  judgment  of  justice  of  the  peace.    Before 
Landis,  p.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  charged  in  part  as  follows: 

[It  is  imdisputed,  that  Seldomridge  put  in  this  tobacco 
and  did  the  work  which  was  done  on  it  up  to  the  time  of 
the  cutting.  The  defendant  says  that,  at  that  time,  a 
good  deal  of  it  was  not  topped,  and  he  and  his  men  did 
this  work.  If  the  plaintifiF  did  the  work  which  he  did  do 
properly,  and  was  willing  to  cut  the  tobacco  at  a  proper 
time,  and  was  prevented  from  doing  so  by  Gibble,  then 
Gibble  has  no  right  to  complain  and  has  no  right  to  charge 
Seldomridge  with  the  expense  of  the  cutting.  The  same 
may  be  said  as  to  the  stripping  and  baling.]  [1]  But  it 
was  the  duty  of  Seldomridge  to  perform  his  work  in  a 
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proper  manner,  as  work  of  this  kind  is  usually  performed. 
Gibble  had  no  right,  arbitrarily,  to  tell  him  when  to  do  the 
work,  as  he  (Seldomridge)  had  a  right  to  exercise  a  proper 
judgment  just  as  well  as  Gibble  had.  If,  however,  Sel- 
domridge delayed  unduly,  and,  because  of  his  unskillful 
and  unworkmanlike  manner  of  taking  care  of  the  tobacco, 
loss  would  have  been  sustained  by  Gibble  iinless  he  had 
the  work  done,  or  the  tobacco  was  deteriorating  because 
the  work  was  not  done  in  proper  time,  then  Seldomridge 
cannot  complain  because  Gibble  had  the  work  done,  and 
he  is  also  accountable,  \mder  such  circumstances,  for  the 
expense  caused  by  his  refusal  properly  to  do  the  work. 

In  this  case,  there  has  been  paid  into  court  the  sum  of 
125.00,  and  that  is  an  admission,  by  Gibble,  that  there  is 
that  much  due  to  Seldomridge.  Therefore,  your  verdict 
in  this  case  must  be  for  that  amount,  and  the  question  of 
costs  is  a  question  for  the  court  hereafter.  [Seldomridge, 
however,  claims  $83.81,  and  it  will  be  for  the  jury  to  as- 
certain just  how  much  of  this  is  due.  If  you  find  an 
amoimt  to  be  due  Seldomridge,  you  may  add  interest  on 
it  from  about  May  1,  1910.]  [2] 

Verdict  and  judgment  for  plaintiff  for  $48.75.  Defend- 
ant appealed. 

Errors  assigned  amongst  others  were  (1-2)  above  in- 
structions, quoting  them;  (5)  that  the  court  was  allowed 
jurisdiction. 

B.  F.  Davis  J  for  appellant. — ^Plaintiff  was  a  cropper: 
Adams  v.  McKesson,  53  Pa.  81;  McCJormick  v.  Sidles,  163 
Pa.  590;  Fry  v.  Jones,  2  Rawle,  11;  Wanamaker  v.  Bu- 
chanan, 33  Pa.  Superior  Ct.  138;  Cull  v.  San  Francisco, 
etc.,  Land  Co.,  124  Cal.  591  (57  Pac.  Repr.  456). 

The  justice  had  no  jurisdiction:  Dormer  v.  Handwick, 
7  Luz.  Leg.  Reg.  157;  Brady  v.  Gillen,  10  Luz.  Leg.  Reg. 
328;  Douglass  v.  Davidson,  1  Phila.  516;  Hill  v.  Tionesta 
Twp.,  129  Pa.  525;  Deihm  v.  Snell,  119  Pa.  316. 

D.  McMvUeny  for  appellee. — ^The  fact  that  the  owner  of 
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land  confers  on  A,  for  a  money  consideration,  the  right  to 
one  field  for  the  purpose  of  raising  crops  does  not  make 
him  a  cropper.  He  becomes  a  tenant  of  the  field  from  the 
time  when  he  is,  according  to  the  agreement,  to  take  con- 
trol of  it,  mitil  he  cuts  and  removes  the  crop:  Trickett  on 
Landlord  and  Tenant,  12;  Irwm  v.  Mattox,  138  Pa.  466; 
Kunkle  v.  Rifle  Club,  10  Phila.  52. 

A  justice  has  jiuisdiction  of  an  action  on  a  covenant  in 
a  lease,  or  of  an  action  on  a  book  accoimt,  and  in  general  of 
actions  for  damages  for  breach  of  contract:  McCullough 
V.  McCullough,  14  Pa.  295;  Bank  of  United  States  v. 
Macalester,  9  Pa.  475;  Raflferty  v.  Clark,  2  Pa.  C.  C.  Rep. 
301;  Shannon  v.  Madden,  1  Phila.  254;  Conn  v.  Stumm, 
31  Pa.  14;  Kuhn  v.  Eggers,  17  Pa.  C.  C.  Rep.  155. 

Opinion  by  Orlady,  J.,  March  1, 1912: 

These  parties  agreed  verbally  to  put  out,  cultivate  and 
prepare  for  market  a  crop  of  tobacco  on  land  owned  by  the 
defendant  upon  terms,  in  regard  to  which  there  is  no  con- 
troversy. 

During  the  cultivation  of  the  crop  a  dispute  arose  as  to 
the  maimer  and  time  in  which  the  work  should  be  done, 
and  after  that  the  defendant  performed  labor  and  incurred 
expenses  which  imder  the  agreement  should  have  been 
done  by  the  plaintiff.  The  crop  was  prepared  for  market 
and  sold  by  the  defendant  for  $115.47.  This  suit  was 
brought  to  recover  the  plaintiff's  share. 

The  only  question  in  dispute  was  in  regard  to  the  claim  of 
defendant  for  certain  money  advanced  and  supplies  fur- 
nished in  protecting  and  marketing  the  crop.  He  admitted 
a  liability  of  $25.00  and  made  a  tender  of  that  amount  in 
court  at  the  time  of  the  trial.  The  exact  amount  to  which 
each  was  entitled  could  not  be  known  imtil  the  crop  was 
marketed,  and  the  share  of  each  in  the  aggregate  depended 
on  the  proper  share  of  labor,  material  and  money  each  con- 
tribute in  performing  their  part  of  the  contract.  It  was 
not  in  the  nature  of  a  claim  for  consequential  damages  of 
which  a  justice  of  the  peace  did  not  have  jurisdiction,  but 
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a  plain  calculation  of  expenses,  and  estimate  of  labor  and 
market  value  of  the  crop  in  accordance  with  the  agree- 
ment. The  necessity  for  doing  the  work  in  the  way  and  at 
the  time  it  was  done;  the  good  faith  of  the  parties  in  doing 
it;  and  the  character  and  value  of  the  crop  all  depended 
upon  oral  testimony. 

The  whole  controversy  was  submitted  to  a  jury  in  a  fair 
and  adequate  charge.   The  judgment  is  aflSrmed. 


Heine,  Appellant,  v.  Lancaster  County  Mutual  In- 
surance Company. 

Insurance — Fire  insurance — Assignment  of  policy  to  secure  mortgage — 
Forfeiture — Additional  insurance — Construction  of  policy. 

1.  Where  a  policy  of  fire  insurance  is  assigned  as  collateral  security 
for  a  mortgage  loan,  the  assignee  can  only  recover  where  his  assignor 
could  have  done  so,  had  no  assignment  been  made.  If  at  the  time  of 
the  assignment  the  policy  was  void,  because  of  additional  insurance 
taken  by  the  insured  without  the  consent  of  the  company,  the  assignee 
can  recover  nothing  on  the  policy  in  case  of  fire. 

2.  Where  a  clause  in  a  policy  of  fire  insurance  relating  to  an  assign- 
ment of  the  policy  as  collateral  security  with  the  approval  of  the  com- 
pany, provides  that  "after  the  approval  of  such  assignment  the  inter- 
est of  such  assignee  in  this  policy  shall  not  be  vitiated  by  any  subs^ 
quent  change  of  ownership  of  the  property  insured;  nor  by  any  act 
or  neglect  of  the  owner  of  said  property,"  the  word  "subsequent " 
relates  not  only  to  change  of  ownership  but  also  to  any  act  or  neglect 
of  the  owner;  and  if  prior  to  the  time  of  the  assignment  the  owner 
had  taken  out  additional  insurance  without  the  consent  of  the  company, 
the  policy  is  void  as  to  the  assignee  in  accordance  with  the  general 
rule. 

Argued  Nov.  17, 1911.  Appeal,  No.  174,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  Feb. 
Term,  1911,  No.  12,  on  verdict  for  defendant  in  case  of 
Paul  Heine,  now  to  the  use  of  The  Northern  Trust  & 
Savings  Company,  v.  Lancaster  County  Mutual  Insurance 
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Company.    Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orladt,  Head,  Beaver  and  Porter,  JJ.    A£Bjrmed. 

Assumpsit  on  a  policy  of  fire  insurance.  Befwe  Lan- 
DIS,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

At  the  trial  the  coiu*t  gave  binding  instructions  for  de- 
fendant. 

Verdict  and  judgment  for  defendant.  Plainti£F  ap- 
pealed. 

Error  assigned  was  in  refusing  to  make  absolute  rule  to 
show  cause  why  judgment  should  not  be  entered  for  plain- 
tiff n.  o.  V. 

John  E.  MdUme,  with  him  J.  R.  Kimer,  for  appellant. — 
It  is  now  well  recognized  as  a  general  rule  that  ¥^en  a 
stipulation  or  an  exception  to  a  policy  of  insurance, 
emanating  from  the  insurers,  is  capable  of  two  meanings, 
the  one  is  to  be  adopted  which  is  most  favorable  to  the  in- 
sured: Burkhard  v.  Ins.  Co.,  102  Pa.  262;  Humphreys  v. 
Nat.  Benefit  Assn.,  139  Pa.  264. 

In  view  of  the  fact  that  this  mortgagee  clause  provides 
that  aft.er  the  approval  of  the  assignment  the  interest  of 
the  assignee  in  the  policy  shall  not  be  vitiated  by  any  sub- 
sequent change  of  ownership  of  the  property  insured;  nor 
by  any  act  or  neglect  of  the  owner  of  said  property,  we 
maintain  that  this  act  of  taking  out  other  insurance  cannot 
vitiate  the  policy  so  far  as  the  appellant  is  concerned: 
Hare  v.  Headley,  35  AtL  Repr.  445;  Palmer  Sav.  Bank  v. 
Ins.  Co.,  166  Mass.  189  (44  N.  E.  Repr.  211);  Mut.  Fire 
Ins.  Co.  V.  Alvord,  61  Fed.  Repr.  752;  Ins.  Co.  of  N.  A.  v. 
Trust  Co.,  71  Fed.  Repr.  88;  Breeyear  v.  Ins.  Co.,  71  N. 
H.  445  (52  Atl.  Repr.  860);  Syndicate  Ins.  Co.  v.  Bohn, 
65  Fed.  Repr,  165;  West  Chester  Fire  Ins.  Co.  v.  Cover- 
dale,  29  Pac.  Repr.  682;  Smith  v.  Ins.  Co.,  55  Atl.  Repr. 
715;  Pioneer  Sav.  &  Loan  Co.  v.  Ins.  Co.,  49  Pac.  Repr. 
231. 
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That  the  efifect  of  the  clause  is  the  same  whether  the 
act  or  the  n^ect  of  the  mortgagor  referred  to  a  time  prior 
or  subsequent  to  the  transfer  of  the  policy:  Syndicate  Ins. 
Co.  V.  Bohn,  65  Fed.  Repr.  165;  Hanover  Fire  Ins.  Co.  v. 
Bohn,  48  Neb.  743  (67  N.  W.  Repr.  774). 

Chas.  W.  Baby,  for  appellee. — ^Where  a  policy  of  insur-* 
ance  against  fire  is  assigned  to  a  mortgagee,  with  the 
assent  of  the  insurer,  in  case  of  a  loss,  the  assignee  can 
only  recover  where  his  assignor  could  have  done  so,  had 
no  assignment  been  made:  State  Mutual  Fire  Ins.  Co.  v. 
Roberts,  31  Pa.  438. 

The  assignee  of  a  policy  of  fire  insurance  takes  it  sub- 
ject to  all  the  equities  which  existed  between  the  original 
parties  at  the  time  of  the  assignment:  Wilson  v.  Ins.  Co., 
174  Pa.  554;  Buckley  v.  Garrett,  47  Pa.  204;  Imperial 
Fire  Ins.  Co.  v.  Dunham,  117  Pa.  460. 

The  assignment  did  not  change  the  contract  between 
the  assured  and  the  insurer:  Buckley  v.  Garrett,  47  Pa. 
204;  State  Mut.  Fire  Ins.  Co.  v.  Roberts,  31  Pa.  438;  New 
Kensington  Lumber  Co.  v.  Ins.  Co.,  35  Pa.  Superior  Ct. 
32;  Stainer  v.  Ins.  Co.,  13  Pa.  Superior  Ct.  26. 

Opinion  bt  Head,  J.,  March  1,  1912: 

In  September,  1907,  the  defendant  company  issued  its 
policy  of  insurance  to  Paul  Heine,  the  legal  plaintiff.  In 
April,  1910,  Heine,  the  insured,  assigned  it  to  the  use  plain- 
tiff as  collateral  security  for  a  mortgage  loan.  The  assign- 
ment was  in  writing  indorsed  on  the  policy  and  declared  in 
the  usual  form  that  for  value  received  the  insured  did 
thereby  transfer  and  set  over  ''all  my  right,  title,  interest, 
claim  or  demand  to  the  within  policy  of  insurance  to 
Northern  Trust  and  Savings  Co.  as  collateral  security  for 
money  loaned."  The  policy  thus  assigned  was  presented 
to  the  secretary  of  the  company  who  thereupon  added 
over  his  signature  the  word  "approved." 

In  July,  1910,  a  few  months  after  the  assignment,  the 
property  insured  was  destroyed  by  fire,  the  loss  exceeding 
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the  amount  of  the  policy.  Suit  was  brought  by  the  use 
plaintiff  to  recover  the  insurance.  The  company  defended 
on  the  ground  that,  in  violation  of  the  terms  of  the  policy, 
the  insured,  as  early  as  1908,  two  years  before  the  assign- 
ment, had  without  any  notice  to  the  defendant  taken  out 
additional  insiu*ance  in  another  company  and  thereby 
avoided  the  policy.  Upon  the  trial,  this  fact  having  been 
made  to  appear  without  dispute,  the  learned  trial  court 
directed  a  verdict  for  the  defendant,  and  judgment  having 
been  entered  thereon  the  use  plaintiff  appeals. 

It  is  conceded  by  every  one  that  as  between  the  defend- 
ant company  and  the  insiu*ed,  the  contract  of  insurance 
terminated  when  the  insured,  against  the  plain  prohibition 
of  the  policy,  took  out  additional  insurance  without  the 
knowledge  or  assent  of  the  defendant  company.  And  as  a 
consequence,  when,  about  two  years  later,  the  insured 
undertook  to  assign  to  the  use  plaintiff  ''all  my  right, 
title,  &c.  to  the  within  policy  of  insurance,"  he  had  nothing 
of  value  to  assign.  If  then  the  rights  of  the  assignee  de- 
pend solely  on  what  he  took  by  the  assignment,  the  in- 
structions of  the  learned  trial  judge  were  imdoubtedly 
right.  And  it  has  long  since  been  held  that  the  effect  of 
such  an  assignment  was  simply  to  put  the  assignee  in  the 
shoes  of  the  insured  and  enable  him  to  receive  from  the 
insurance  company  just  what  his  assignor  could  have  re- 
covered and  no  more:  State  Mut.  Fu-e  Insurance  Co.  v. 
Roberts,  31  Pa.  438;  Buckley  v.  Garrett,  47  Pa.  204.  The 
authority  of  these  cases  has  never  been  questioned. 

But  it  is  earnestly  argued  by  the  able  counsel  for  appel- 
lant that  the  policy  in  the  present  case  contained  a  provi- 
sion by  force  and  effect  of  which  the  assignment  referred  to, 
followed  by  the  approval  of  the  company,  resulted  in  the 
creation  of  an  entirely  new  contract  of  insurance  between 
the  company  and  the  assignee  so  fhat,  even  conceding 
there  was  no  liability  on  the  policy  to  the  insured  assignor, 
there  still  remained  a  valid  contract  of  insurance  with 
the  assignee  upon  which  a  recovery  could  rightfully  be  had. 

We  turn  then  to  an  examination  of  the  language  of  the 
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policy.  We  may  observe  in  the  outstart  that  it  contained 
a  number  of  prohibitions  which  the  insured  might  not 
violate  without  avoiding  his  contract,  e.  g.,  a  change  in 
the  ownership  of  the  property;  a  material  increase  in  the 
hazard  of  the  risk;  the  use  on  the  premises  of  certain 
articles,  etc.  It  recognized  the  right  of  the  insured  to 
assign  his  policy  as  collateral  security  and  contained,  in 
that  respect,  the  following  provision  which  now  becojnes 
the  material  point  of  our  inquiry:  ''In  case  the  policy  be 
assigned  as  collateral  security  .  •  .  .,  such  assignment 
shall  be  endorsed  on  the  policy  and  brought  to  the  office 
of  the  company  for  its  approval  in  writing  before  a  loss 
shall  occur  and  within  thirty  days  after  such  assignment; 
and  after  the  approval  of  such  assignment  the  interest  of 
such  assignee  in  this  poUcy  shall  not  be  vitiated  by  any  sub- 
sequent change  of  ownership  of  the  property  insured;  nor 
by  any  act  or  neglect  of  the  owner  of  said  property,''  etc. 

As  already  noted,  the  assignment  was  in  writing  which 
was  indorsed  on  the  poUcy  and  the  same  was  presented 
within  the  time  limited  and  received  the  approval  of  the 
company.  What  was  the  effect  of  that  approval  in  the 
light  of  the  language  of  the  poUcy  just  quoted?  It  will  be 
observed  that  the  policy  declares  that  in  such  case  the 
interest  of  the  assignee  "in  this  policy"  shall  not  be  viti- 
ated by  any  subsequent  change  of  ownership  of  the  prop- 
erty insured.  Why  was  the  word ' '  subsequent' '  introduced 
in  that  clause?  Its  presence  certainly  does  not  indicate 
that  it  was  the  intention  of  the  company  to  ignore  a  change 
of  ownership  that  had  already  occurred  without  its  knowl- 
edge with  the  result  of  avoiding  the  policy.  The  language 
fairly  and  we  think  clearly  imports  that  it  was  the  inten- 
tion of  the  company  thereafter  to  recognize  the  assignee 
as  the  person  insured,  not  under  a  new  contract  but  imder 
the  existing  one.  As  a  consequence  of  that  recognition 
no  subsequent  act  in  the  way  of  change  of  ownership  by 
the  person  originally  insured  could  vitiate  the  status  of 
assignee.  Now  a  change  of  ownership,  without  the  knowl- 
edge of  the  company,  was  only  one  of  a  number  of  acts 
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that  might  be  done  by  the  insured,  any  one  of  which  would 
result  in  the  destruction  of  the  insurance  contract.  The 
attitude  of  the  company  then  towards  the  assignee,  as  his 
status  might  be  affected  by  an  act  of  the  insured  changing 
the  ownership  of  the  property,  is  clear.  Having  seen  that 
the  company  in  such  case  only  contemplated  the  protection 
of  the  assignee  where  the  act  was  subsequent  to  the  ap- 
proval of  the  assignment,  why  should  it  assume  a  radically 
different  attitude  towards  other  acts  of  the  assignor 
belonging  to  the  same  prohibited  class  and  resulting  in  the 
same  consequences  as  the  change  of  ownership  particularly 
mentioned?  When  it  embraced  all  such  acts  in  a  general 
clause,  "nor  by  any  act  or  neglect  of  the  owner"  inunedi- 
ately  following  the  specific  one,  familiar  rules  of  construc- 
tion require  us  to  hold  that  the  acts  included  in  the  general 
clause  are  those,  and  those  only,  kindred  to  and  to  be 
fairly  classed  with  the  act  or  acts  designated  in  the  im- 
mediately preceding  particular  clause.  If  we  are  to  attrib- 
ute to  the  general  clause  the  broad  meaning  ascribed  to 
it  by  the  appellant,  there  was  no  occasion  for  the  insertion 
of  the  provision  with  relation  to  change  of  ownership  we 
have  just  considered.  The  whole  substance  then  of  the 
entire  provision  would  have  been  briefly  expressed  in 
stating  that  the  interest  of  the  assignee  coidd  not  be 
vitiated  by  any  act  or  neglect  of  the  owner.  Certainly 
this  was  not  the  purpose  of  the  company.  Whether,  then, 
we  analyze  the  entire  sentence  from  the  view  point  of  the 
grammarian,  or  whether  we  consider  it  with  the  idea  of 
giving  effect  to  its  manifest  spirit  and  intent,  we  must  hold 
that  the  word  ''subsequent,"  which  plainly  classified  the 
act  of  the  owner  in  regard  to  change  of  ownership,  was 
equally  the  qualification  of  every  other  act  or  omission 
by  him  which  may  have  been  forbidden  by  the  terms  of  the 
policy  as  it  issued. 

The  policy  as  we  view  it  exhibits  in  other  respects  ccm- 
clusive  evidence  that  it  was  not  the  intention  of  the  com- 
pany, in  approving  the  assignment,  to  enter  into  a  new 
contract  of  insurance  with  the  assignee  regardless  of  the 
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then  statiis  of  the  outstanding  policy.  As  we  have  abeady 
seen,  the  assignment  itself  declares  in  unmistakable  tenns 
that  the  assignee  was  to  take  but  the  then  interest  of  the 
insured  in  the  existing  contract  of  insurance.  The  policy 
reserves  to  the  company  the  right  to  cancel  it  after  giving 
fifteen  days'  notice  of  its  intention  so  to  do  to  the  assured 
''and  witli  similar  notice  to  the  holder  of  the  policy  as 
collateral  security  if  the  policy  be  so  assigned."  If  the 
assignee  had  a  new  contract  of  insurance  directly  with  the 
company,  why  should  he  have  notice  of  its  intention  to 
cancel  its  contract  with  the  party  originally  insured?  If, 
however,  his  contract  was  in  fact  the  original  contract  with 
the  insured,  and  if  his  relation  to  the  company  existed 
because  of  the  transfer  of  that  contract  to  him,  then  the 
notice  provided  for  was  essential  to  the  protection  of  his 
rights. 

The  conclusion  thus  drawn  from  a  study  of  the  provi- 
sions of  the  policy,  on  which  the  claim  of  the  appellant 
must  rest,  is  not  weakened  by  the  fact  that,  in  a  number 
of  other  jurisdictions,  courts  have  reached  a  different 
conclusion  where  the  policy  contained  what  is  styled  by 
Dr.  Cooley  a  ''union  mortgage  clause"  as  distinguished 
from  the  ordinary  "loss  payable"  or  "open"  mortgage 
clause.  In  his  valuable  "Briefs  on  the  Law  of  Insurance, 
vol.  2,  the  learned  author  discusses  at  some  length  the 
rights  of  an  assignee  of  a  policy  containing  the  union  mort- 
gage clause.  On  page  1525  he  sets  forth  the  provisions  of 
such  clause,  and  it  cannot  be  successfully  contended  that 
they  are  not  much  broader  in  their  scope  and  extent 
thim  the  language  of  the  policy  in  suit  we  have  been 
considering. 

We  are  satisfied,  however,  that  we  must  determine  the 
rights  of  the  use  plaintiff  in  this  case  by  the  terms  of  the 
policy  on  which  he  rests  his  action.  Construing  these 
provisions  imder  the  rules  that  have  long  governed  the 
courts  of  Pennsylvania  in  the  interpretation  of  written 
contracts,  it  appears  to  us  we  necessarily  reach  a  conclu- 
sion which,  whilst  destructive  of  the  claim  of  the  plaintiff 
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here,  is  in  harmony  with  sound  legal  principles  and  the 
long  accepted  decisions  of  the  highest  court  of  our  own 
state.    The  assignments  of  error  are  therefore  overruled. 
Judgment  affirmed. 


DiUer,  Appellant,  v.  Ranck. 

Trusts  and  trustees—DedaratUm  of  trust—ABSumpsit  for  money  had 
and  received. 

In  an  action  for  money  had  and  received,  it  appeared  that  the  plain- 
tiff claimed  under  a  writing  purporting  to  be  a  declaration  of  trust 
for  the  sum  of  $1,000.  The  paper  set  forth  that  the  property  was 
bought  by  the  defendant  for  $74,375  of  which  amount  $34,786  was 
cash  payment,  and  the  balance  was  secured  by  a  mortgage.  Attached 
to  the  writing  was  a  blue  print  showing  that  the  property  was  divided 
into  175  lots,  the  value  of  each  of  which  was  fixed  at  $425.  Acknowledg- 
ment was  then  made  that  $1,000  of  the  aforesaid  consideration  was 
paid  by  the  plaintiff,  and  that  the  defendant  holds  the  title  in  trust 
for  the  plaintiff,  and  connected  with  this  declaration  is  the  promise 
at  any  time  thereafter  on  the  request  of  the  plaintiff  to  convey  the 
said  premises  by  a  good  and  sufficient  deed  ''free  from  all  encum- 
brances placed  thereon  by  me.''  There  was  nothing  in  the  instrument 
to  indicate  an  understanding  or  agreement  that  the  money  itself 
should  be  returned  to  the  plaintiff.  Held^  that  the  plaintiff  acquired 
an  interest  in  the  land,  but  only  in  proportion  to  his  contribution, 
and  that  he  was  not  entitled  to  any  return  of  the  money  in  the  absence 
of  fraud. 

Argued  Nov.  17,  1911.  Appeal,  No.  226,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  Lancaster  Co.,  Dec.  T., 
1910,  No.  49,  discharging  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  in  case  of  I.  N.  Diller  v. 
Jacob  D.  Ranck,  defendant,  and  Martin  Ebersole,  gar- 
nishee. Before  Rice,  P.  J.,  Henderson,  Morrison^ 
Orlady,  Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit  for  money  had  and  received. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
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The  instrument  in  writing  on  which  the  suit  was  based 
is  as  follows: 

''February  23,  1906. 

"Whereas  Augustus  F.  Gardner,  by  his  indenture  bear- 
ing date  the  eighteenth  day  of  October,  nineteen  hundred 
and  five,  did  for  the  consideration  sum  of  thirty-four 
thousand  seven  hundred  and  eighty-six  ($34,786)  dollars 
in  cash  and  by  taking  back  mortgages  aggregating  thirty- 
nine  thousand  five  himdred  and  eighty-nine  ($39,589)  dol- 
lars, grant  and  convey  to  me  the  said  J.  D.  Ranck,  and  to 
my  heirs  and  assigns  in  fee,  all  that  certain  piece  of  land 
shown  on  the  blue  print  hereto  attached  and  made  a  part 
of  the  Declaration  of  Interest,  being  175  lots  at  the  rate 
of  four  himdred  and  twenty-five  ($425)  dollars  per  lot, 
which  said  premises  were  in  the  tenancy  and  possession  of 
Augustus  F.  Gardner. 

"Now,  know  ye,  that  I,  the  said  J.  D.  Ranck,  do  hereby 
acknowledge  and  declare  the  sum  of  one  thousand  ($1,000) 
dollars,  consideration  money  as  aforesaid  was  and  is  the 
proper  money  of  I.  N.  Diller — and  that  my  name  in  the 
said  indenture  is  only  used  in  trust  for  him  the  said  I.  N. 
Diller — ^his  heirs  and  assigns  and  for  no  other  uses,  trusts 
or  pxu^ses  whatsoever  and  that  I,  my  heirs,  executors  and 
administrators  shall  and  will  at  any  time  hereafter,  upon 
the  request  and  at  the  proper  costs  and  charges  of  the 
said  I.  N.  Diller,  his  heirs  and  assigns,  convey  by  a  good 
and  sufficient  deed,  the  said  premises,  so  as  aforesaid  sold 
and  conveyed  to  me  together  with  all  my  right,  title  and 
interest  therein,  free  from  all  encumbrances  placed  therein 
by  me,  in  such  manner  as  by  him,  the  said  I.  N.  Diller, 
his  executors,  administrators  or  assigns,  or  by  his  or  their 
counsel,  learned  in  the  law,  shall  be  reasonably  required. 

"In  witness  whereof  the  said  J.  D.  Ranck  has  hereimto 
set  his  hand  and  seal  this  twenty-third  day  of  February, 
nineteen  hundred  and  six. 

J.  D.  Ranck    [seal]. 

"In  the  presence  of: 

"J.   A.   CONSIDINE." 
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The  court  in  an  opinion  by  Hassleb,  J.,  disnussed  the 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

Error  assigned  was  the  order  of  the  court. 

W.  U.  Hensdf  for  appellant. — ^When  defendant  failed 
to  convey,  because  he — ^not  Diller — ^had  disabled  himself 
from  doing  so,  the  '' implied  promise"  arose;  and  for  that 
this  suit  was  brought;  and  on  that  this  statement  is 
founded.  The  measure  of  damages  is  the  amount  of  the 
money,  and  not  the  loss  of  the  land;  for  Ranck  has  the 
land  and  admittedly  cannot  convey  it:  MiUingar  v. 
Hartupee,  53  Pa.  362;  Duncan  v.  Lawrence,  24  Pa.  154; 
Pennock  v.  Freeman,  1  Watts,  401;  Johnson  v.  Goslett, 
86  Eng.  C.  L.  728;  Kempson  v.  Saimders,  13  Eng.  C.  L. 
373;  Clark  v.  Jenness,  188  Mass.  297  (74  N.  E.  Repr.  343) ; 
Brown  v.  Cowell,  116  Mass.  461;  Henchey  v.  Henchey, 
167  Mass.  77  (44  N.  E.  Repr.  1075);  Paul  v.  Grimm,  166 
Pa.  139;  Deysher  v.  Treibel,  64  Pa.  383. 

John  E.  Moloney  with  him  C.  Reese  Eaby,  for  appellee. 

Opinion  bt  Hendebson,  J.,  March  1,  1912: 
The  plaintiff's  action  is  for  the  recovery  of  money  paid 
to  the  defendant.  The  basis  of  the  claim  is  an  instrument 
in  writing  signed  by  the  defendant  which  is  oh  its  face  a 
declaration  of  trust.  The  allegation  of  the  stat^n^it  is 
that  this  paper  was  signed  by  the  defendant  at  the  time 
the  payment  of  $1,000  was  made  by  the  plaintiff,  but  this 
averment  seems  to  be  contradictory  to  the  instrument 
itself.  It  is  dated  February  23,  1906,  and  sets  forth  that 
the  property  therein  described  was  bought  Jby  the  defend- 
ant from  one  Gardner  on  October  18, 1905,  for  the  sum  of 
$74,375  of  which  amoimt  $34,786  was  a  cash  payment  and 
the  balance  was  secured  by  a  mortgage.  It  recites  the 
fact  of  the  conveyance  by  Gardner  to  the  defendant,  the 
cash  payment  and  the  delivery  of  a  mortgage  for  the  re- 
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mainder  of  the  purchase  money.  There  was  attached  to 
it  a  blue  print  showing  that  the  proi)erty  was  divided  into 
175  lots,  the  value  of  each  of  which  was  fixed  at  $425. 
Acknowledgment  is  then  made  that  $1,000  of  the  aforesaid 
consideration  was  paid  by  the  plaintiff  and  that  the  de- 
fendant holds  the  title  in  trust  for  the  plaintiff,  and  con- 
nected with  this  declaration  is  the  promise  at  any  time 
ther^ter  on  the  request  of  the  plaintiff  to  convey  the 
said  premises  by  a  good  and  sufi&cient  deed  "free  from  all 
enciunbrances  placed  thereon  by  me"  in  such  manner  as 
by  the  plaintiff  shall  be  reasonably  required.  Apparently 
therefore  the  plaintiff  was  one  of  the  contributors  to  the 
hand  payment  on  the  property  when  it  was  conveyed  to 
the  defendant  and  one  of  the  purchasers.  Whether  the 
plaintiff's  payment  was  made  at  that  time  or  at  the  date 
of  the  declaration  of  trust  is  not  a  controlling  fact,  how- 
ever. The  general  terms  of  this  declaration  might  apply 
to  the  whole  of  the  land  described  therein  and  make  the 
defendant  trustee  for  the  plaintiff  as  to  all  of  it,  but  a  more 
particular  examination  of  the  docimient  shows  that  its 
operation  should  be  limited  to  the  interest  for  which  the 
plaintiff  had  paid.  It  is  not'  credible  that  it  was  the  imder- 
standing  that  the  plaintiff  became  entitled  to  have  a  con- 
veyance of  $74,000  worth  of  real  estate  free  from  liens  for 
the  consideration  of  $1,100.  What  he  got  was  an  interest 
in  the  175  lots  proportionate  to  the  relation  which  his  pay- 
ment bore  to  the  whole  amount  of  purchase  money.  The 
payment  by  him  was  not  for  individual  lots  but  for  a  share 
of  the  whole.  The  instrument  giVfes  notice  that  the  prop- 
erty is  incimabered  to  the  amoimt  of  $39,589  on  the  piu*- 
chase  money  mortgage  and  there  was  no  deception  or 
misleading  of  the  plaintiff  therefore  with  reference  to  the 
condition  of  the  property  in  that  respect.  It  is  not  alleged 
that  the  money  was  paid  to  the  defendant  on  any  promise 
or  imderstanding  that  it  should  be  returned  to  the  plain- 
tiff. It  was  received  by  the  defendant  for  the  purpose  of 
investment  in  this  particular  piece  of  property  and  was  so 
invested  by  him.    The  plaintiff  intended  to  acquire  an 
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interest  in  the  land  and  he  did  so  acquire  it.  The  defend- 
ant did  with  the  money  just  what  was  contemplated  by. 
the  plaintiff.  There  was  therefore  neither  an  express  nor 
an  impUed  obligation  that  it  should  be  returned.  If  the 
payment  of  $1,000  was  made  as  the  plaintiff  alleges  on 
February  23,  1906,  he  had  notice  by  the  paper  which  the 
defendant  gave  him  that  he  was  investing  in  an  incum- 
bered piece  of  land  and  the  subsequent  failure  of  the  de- 
fendant to  convey  to  him  by  good  and  sufficient  deed  free 
from  incmnbrances  the  share  for  which  he  paid  did  not 
create  a  right  of  action  to  recover  the  amount  invested. 
The  meager  evidence  introduced  in  the  case  does  not  show 
the  plan  according  to  which  the  balance  of  the  purchase 
money  was  to  be  paid  and  the  property  relieved  of  the  in- 
cumbrance, but  it  does  clearly  appear  that  the  plaintiff's 
investment  was  made  with  a  knowledge  of  that  incum- 
brance and  that  the  defendant  applied  the  plaintiff's 
money  on  the  piu'chase  price.  The  case  is  destitute  of 
evidence  that  the  plaintiff's  money  was  not  used  for  the 
purpose  for  which  it  was  paid  ta  the  defendant  or  that 
there  was  any  misappropriation  of  it,  and  evidence  of  this 
kind  was  necessary  to  entitle  the  plaintiff  to  recover 
in  this  action.  The  authorities  cited  by  the  learned 
counsel  for  the  plaintiff  relate  to  cases  where  money  is 
received  for  a  purpose  which  is  afterward  abandoned  by 
the  parties  or  where  there  is  a  fraudulent  taking  of  a  title, 
intended  to  be  joint,  in  the  name  of  one  of  the  owners  or 
where  there  is  a  misappUcation  of  the  fund  or  where  money 
was  received  for  a  special  purpose  and  not  so  applied. 
The  principle  announced  in  the  cases  is  plain  but  is  not 
applicable  to  the  case  at  bar  under  the  evidence. 
The  judgment  is  affirmed. 
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Hibbard  v.  Wood,  Appellant. 

Master  mid  sertanl — Dismissal  of  servant — Failure  in  fidAib^ — En- 
gaging  in  competing  business, 

A  person  who  is  engaged  as  foreman  of  a  dairy  farm  with  particular 
control  over  the  milking  and  feeding  of  the  cows,  but  without  any  di- 
recticm  over  the  business  of  selling  the  milk,  may  be  properly  dis- 
charged by  his  employer  if  h^  engages  in  the  business  of  selling  milk 
in  the  same  locality,  and  seeks  and  induces  customers  of  his  employer 
to  become  customers  of  his  own. 

Argued  Nov.  20,  1911.  Appeal,  No.  36,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Chester  Co.,  Aug.  T., 
1910,  No.  110,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Harrison  Hib- 
bard V.  R.  Francis  Wood.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
Reversed. 

Appeal  from  judgment  of  justice  of  the  peace. 

Assumpsit  for  wages. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

/.  Frank  E.  Hauae,  for  appellant. — Faithful  service  is  a 
condition  precedent  to  the  right  of  wages  and  where  there 
is  any  misconduct  inconsistent  with  the  relation  of  master 
and  servant,  the  former  has  a  right  at  any  time  to  put  an 
end  to  the  contract:  Libhart  v.  Wood,  1  W.  &  S.  265; 
Singer  v.  McCormick,  4  W.  &  S.  266;  Henderson  v.  Hy- 
draulic Works,  9  Phila.  100. 

No  servant  is  permitted  to  do  anything  that  brings  him 
in  direct  competition  with  his  master's  interests:  Dieringer 
V.  Meyer,  42  Wis.  311;  Beckman  v.  Garrett,  66  Ohio,  136 
(64  N.  E.  Repr.  62) ;  Adams  Express  Co.  v.  Trego,  36  Md. 
47. 

Vol.  xux— 33 
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A.  M.  Holding^  for  appellee. — ^Where  an  employer  is 
engaged  in  two  cUstinet  pursuits,  and  employs  a  laborer  in 
one  of  them,  with  certain  specific  duties  which  he  fully 
and  faithfully  performs,  the  rule  requiring  fideUty  of  the 
servant  to  the  master  does  not  preclude  the  former  from 
becoming  interested  in  any  business  which  competes  with 
the  business  of  the  master  in  which  the  servant  is  not  em- 
ployed: Jafifray  v.  King,  34  Md.  217;  Clarke  v.  Kelsey,  60 
N.  W.  Repr.  138;  Dieringer  v.  Meyer,  42  Wis.  311;  Penis- 
ton  V.  Huber  Co.,  196  Pa.  580;  Clay  Commercial  Tele- 
phone Co.  V.  Root,  17  W.  N.  C.  200. 

Opinion  by  Hendekson,  J.,  March  1,  1912: 
The  plaintiff  entered  into  a  written  contract  to  render 
service  to  the  defendant  for  one  year  from  April  1,  1909. 
The  defendant  was  engaged  in  the  business  of  selling  milk 
at  retail  in  Devon,  Wayne  and  the  vicinity  of  these 
places  in  the  counties  of  Chester  and  Delaware,  and  in 
furtherance  of  this  business  maintained  a  large  farm  on 
which  he  kept  a  diary.  The  plaintiff  contracted  for  serv- 
ice on  the  farm  as  a  foreman  and  was  put  in  charge  of  all 
the  men  not  directly  under  the  supervision  of  the  herds- 
man, except  such  as  were  employed  for  specific  piuposes 
and  the  milkers  and  feeders  during  milking  and  feeding 
time.  He  was  required  to  furnish  from  the  force  at  his 
disposal  a  sufficient  number  of  milkers  and  feeders  to  make 
the  required  number  and  was  also  to  milk  when  it  was 
necessary  for  him  to  do  so  to  furnish  the  required  number 
of  milkers.  It  was  also  agreed  that  he  should  use  such 
of  his  force  as  were  not  otherwise  employed  in  regular 
necessary  work  to  help  with  the  work  at  the  dairy  bam 
on  Sunday  mornings  after  milking  and  feeding.  The 
care  of  the  cows,  etc.,  at  another  place,  called  Prospect, 
was  also  committed  to  him  subject  to  the  direction 
of  the  herdsman.  This  contract  was  renewed  for  each 
of  the  two  succeeding  years,  and  during  the  period  of 
the  last  renewal  the  d^endant  discharged  the  plaintiff 
from  service.     The  justification  set  up  for  this  action 
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was  that  the  plaintiff  had  entered  into  a  partnership 
with  one  Samuel  Pusey,  another  employee  of  the  de- 
fendant, for  the  purpose  of  engaging  in  the  business  of 
selling  milk  at  retail  and  established  a  place  of  business 
with  the  necessary  horses,  wagons,  utensils,  etc.,  and 
engaged  in  the  business  similar  and  in  opposition  to  that 
in  which  the  defendant  was  then  engaged  and  in  which 
the  plaintiff  was  employed.  The  action  complained  of  is 
thus  set  forth  in  the  supplemental  afl&davit  of  defense: 
''The  place  of  business  thus  secured  by  the  plaintiff  and 
said  Pusey  was  in  the  same  locality  in  which  the  defendant 
was  selling  his  product,  and  in  furtherance  of  their  business 
the  plaintiff  and  said  Pusey  sought  and  induced  numerous 
customers  of  the  defendant  to  decline  to  further  make 
piu^chases  from  the  defendant  and  to  piurchase  cream, 
milk,  etc.,  from  them,  thereby  injuring  and  damaging 
the  defendant's  business."  The  court  below  was  of  the 
opinion  that  the  defendant  was  not  warranted  in  dis- 
charging the  plaintiff  prior  to  the  termination  of  the  year 
for  which  he  had  been  engaged  merely  because  he  had 
entered  into  or  was  about  to  enter  into  a  business  that 
would  bring  him  in  competition  with  his  employer,  but 
wholly  separated  and  dfetinct  from  his  contractual  en- 
gagements with  him  and  not  forbidden  or  prohibited  by 
either  the  contract  or  the  law.  The  principle  is  a  familiar 
one  that  where  there  is  any  misconduct  on  the  part  of  an 
employee  inconsistent  with  the  relation  of  master  and 
servant  the  employer  may  at  any  time  terminate  the  con- 
tract. Where  one  fails  in  fidelity  he  forfeits  his  right  to 
employment  and  this  includes  abstention  from  willfully 
doing  anything  which  would  injuriously  affect  the  business 
of  his  employer  in  connection  with  which  he  was  engaged. 
The  plaintiff's  service  to  the  defendant  was  considered 
by  the  court  below  to  be  related  solely  to  work  on  and 
about  the  farm  and  to  have  nothing  whatever  to  do 
with  the  defendant's  milk*  business  and  that  what  the 
plaintiff  and  his  partner  proposed  to  do  was  merely  to 
enter  into  general  competition  with  the  d^endant  in 
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that  busmessy  but  under  the  avennents  of  the  affidavits 
of  defense  the  business  in  which  the  defendant  was  en- 
gaged should  not  be  considered  as  solely  the  delivering 
of  milk  to  his  customers.  The  sale  of  milk  made  neces- 
sary the  keeping  of  the  diary.  The  maintenance  of  this 
involved  the  production  of  crops  for  feed  and  the  care  of 
the  stock.  The  whole  constituted  a  business  concern 
the  success  of  which  depended  as  much  on  the  proper 
maintenance  of  the  farm  and  dairy  as  on  the  distribution 
of  the  milk  and  cream,  and  so  far  as  appears  the  service 
of  the  plaintiff  was  only  useful  and  necessary  to  the  de- 
fendant because  of  the  customers  to  whom  he  sold  the 
product  of  his  dairy.  If  the^  customers  should  be  taken 
away  the  defendant's  business  would  be  destroyed,  and 
the  reason  for  the  maintenance  of  the  dairy  would  cease 
to  exist.  Whatever  might  be  the  rights  of  the  parties 
imder  the  contract  if  the  case  presented  were  one  of  gen- 
eral competition  merely,  the  averment  in  the  supplemental 
affidavit  of  defense  above  quoted  goes  much  further  than 
to  allege  such  competition.  It  is  there  specifically  as- 
serted not  only  that  the  plaintiff  and  his  partner  set  up  a 
business  of  the  same  kind  in  the  same  locality  but  that 
they  sought  and  induced  numerous  customers  of  the  de- 
fendant to  decline  to  further  make  purchases  from  him 
and  to  purchase  milk  from  them.  This  was  an  int^- 
ference  with,  and  disturbance  of,  the  defendant's  business. 
If  the  plaintiff  did  what  is  alleged  he  diminished  the  de- 
fendant's sales  and  reduced  his  profits.  It  would  hardly 
be  contended  that  if  this  new  firm  had  prosecuted  its 
business  to  the  extent  of  taking  away  all  of  the  customers 
of  the  defendant  that  would  have  been  consistent  with 
the  plaintiff's  engagement  to  aid  in  the  prosecution  of 
work  on  the  farm  intended  to  promote  the  defendant's 
dairy  business,  and  if  he  might  not  take  away  all  of  these 
patrons  he  had  no  right  dehberately  and  by  design  to  take 
away  some  of  them  and  at  the  same  time  maintain  his 
position  under  his  contract  as  an  employee  of  the  defend- 
ant.   We  regard  it  as  clear  that  by  inducing  the  de- 
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f endant's  customers  to  withdraw  their  patronage  from  hiTn 
and  to  bestow  it  on  the  plaintiff  the  latter  would  forfeit 
his  right  to  continue  longer  in  the  defendant's  service 
under  the  contract.  The  question  presented  is  one  of 
fact  to  be  decided  by  a  jury  and  the  rule  for  judgment 
should  have  been  discharged. 

The  judgment  is  reversed  and  the  case  remitted  with 
a  procedendo. 


Ringwalt,  Appellant,  v.  Atglen  Borough. 

Sewers — Bonmghs — Plan  adopted  by  borough — NegHgenee. 

1.  An  owner  of  property  abutting  on  the  line  of  a  sewer  in  a  borough, 
cannot  recover  in  an  action  of  trespass  for  such  injuries  to  his  property 
as  were  the  direct  and  necessary  consequence  of  the  construction  of 
the  sewer  according  to  the  plan  adopted  by  the  borough  authorities; 
for  such  injuries  he  is  confined  to  the  remedy  provided  by  the  statu- 
tory proceeding  before  viewers. 

2.  Municipalities  are  not  bound  to  provide  sewerage  for  the  natural 
flow  of  the  surface  water,  although  they  are  invested  with  the  power 
to  construct  such  sewers  as  in  the  judgment  of  the  officers  exercising 
the  corporate  powers  are  necessary  and  expedient.  When  they  do 
adopt  a  plan  of  sewen^  they  are  not  liable  to  answer  in  an  action  of 
trespass  for  damages  resulting  from  the  inadequacy  of  the  sewers 
c(«structed  according  to  the  plan  to  meet  the  purpose  contemplated, 
although  they  may  be  called  upon  to  answer  for  injuries  resulting 
from  negligence  in  the  actual  w(N*k  of  construction,  or  for  failure  to 
keep  the  work  in  repair  after  it  is  completed. 

3.  It  is  a  matter  within  the  discretion  of  the  borough  authorities 
whether  it  is  necessary  to  place  iron  rods  at  the  inlet  of  a  sewer  to 
prevent  the  entrance  of  rubbish  which  might  clog  the  sewer,  and  the 
exercise  oi  such  discretion  cannot  be  reviewed  by  judge  or  juries. 

Argued  Nov.  20,  1911.  Appeal,  No.  77,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  Chester  Co.,  Aug.  T., 
1910,  No.  HI,  refusing  to  take  off  nonsuit  in  case  of 
Jacob  P.  Ringwalt  v.  Atglen  Borough.  Before  Ricb,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    AflSrmed. 
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Trespass  to  recover  damages  for  the  flooding  of  a  odlar. 
Before  Butleb,  J. 
The  facts  are  stated  m  the  opinion  of  the  Superior  Court. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

/.  Frank  E.  Hauae,  for  appellant. — That  a  municipality 
is  not  liable  for  constructing  a  sewer  too  small  to  carry- 
water  is  well  settled.  This,  without  more,  is  piu^ly  an 
error  of  judgment  either  as  to  the  area  to  be  drained  or  the 
quantity  of  water  to  be  carried:  Fair  v.  Phila.,  88  Pa.  309; 
ColUns  V.  Phila.,  93  Pa.  272;  VandersUce  v.  Phila.,  103 
Pa.  102. 

It  is  difficult  to  imagine  a  stronger  case  of  the  negligent 
performance  of  municipal  work:  Siegfried  v.  So.  Bethle- 
hem Boro.,  27  Pa.  Superior  Ct.  456;  Rife  v.  Middletown, 
32  Pa.  Superior  Ct.  68. 

Arthur  T.  Parke,  with  him  John  J.  Gheen,  for  appellee. — 
In  an  action  against  a  municipality  to  recover  damages 
for  injuries  resulting  from  the  wrongful  construction  and 
maintenance  of  a  public  sewer,  no  recovery  can  be  had 
where  the  evidence  shows  that  the  plaintiff's  premises  are 
connected  with  the  sewer  without  the  consent  of  the  munic- 
ipal authorities  first  being  obtained:  Dasher  v.  Harrisburg, 
20  Pa.  Superior  Ct.  79;  Wek  v.  Haverford  Electric  light 
Co.,  221  Pa.  611. 

Where  the  sewers  are  not  defectively  constructed  or  left 
out  of  repair,  the  mimicipality  cannot  be  made  responsible 
for  an  error  in  the  judgment  of  the  city  authorities,  as  to 
the  size  a  sewer  should  have  been  constructed:  Fair  v. 
Phila.,  88  Pa.  309;  Collins  v.  Phila.,  93  Pa.  272;  Bealafeld 
V.  Verona  Boro.,  188  Pa.  627;  Sullivan  v.  Pittsburg,  5  Pa. 
Superior  Ct.  357;  Fyfe  v.  Turtle  Creek  Boro.,  22  Pa. 
Superior  Ct.  292;  Beach  v.  Scranton,  25  Pa.  Superior  Ct. 
430;  Pressman  v.  Dickson  City  Boro.,  13  Pa.  Superior  Ct. 
236;  Siegfried  v.  So.  Bethlehem,  27  Pa.  Superior  Ct.  466; 
Barrett  v.  Minersville  Boro.,  38  Pa.  Superior  Ct.  76; 
'Metzgar  v.  Lycoming  Twp.,  39  Pa.  Superior  Ct.  602. 
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Opinion  by  Portbb,  J.,  March  1,  1912: 

The  plaintifiF  m  this  action  of  trespass  filed  a  statement 
averring  that  the  defendant  borough  had  constructed  and 
maintained,  '^  across  and  under  Main  Street  and  thence 
along  and  under  Valley  Road,  a  sewer,  for  the  purpose 
of  carrying  the  water  that  falls  upon  and  along  the  high- 
ways of  the  borough  and  collects  therein;  that  said  sewer 
was  constructed  and  is  maintained  in  so  negligent  and  un- 
skillful a  manner  that  the  water  which  should  flow  through 
the  same  and  away  from  plaintiff's  property  is  caused  to 
back  and  flow  into  the  cellar  of  the  house  thereof,  rendering 
it  damp  and  unhealthy,"  and  averring  damage  to  the 
property  as  a  consequence.  The  plaintiff  at  the  trial  pro- 
duced evidence  tending  to  establish  that  his  house  situ- 
ate on  the  west  side  of  Main  street  was  built  upon  low, 
flat  land,  that  in  order  to  drain  the  water  from  his  cellar 
he  had  placed  under  the  surface  a  four-inch  pipe  leading 
from  the  floor  of  the  cellar  to  the  open  ditch  or  drain  at 
ihe  side  of  the  public  street;  that  in  1909  the  borough 
had  constructed  the  sewer  in  question  and  as  a  part  of  the 
detail  of  the  plan  for  said  sewer  had  installed  an  inlet  on 
the  west  side  of  Main  street,  at  a  point  distant  about  175 
feet  from  the  point  at  which  plaintiff's  pipe  entered  the 
drain  at  the  side  of  the  street;  this  inlet  was  eighteen  inches 
high  and  thirty-six  inches  wide  and  in  it  were  inserted  three 
perpendicular  iron  rods  one  inch  in  diameter,  thus  dividing 
the  thirty-six  inches  of  width  into  four  equal  spaces,  for  the 
purpose  of  protecting  the  sewer  against  the  entrance  of 
material  likely  to  clog  it.  The  evidence  would  have 
warranted  a  finding  that,  after  the  completion  of  the  sewer 
aeeording  to  the  plans  adopted  by  the  borough,  the  inlet 
to  the  sewer  on  the  west  side  of  Main  street,  sometimes 
when  there  was  an  imusually  heavy  rainfall,  failed  to 
take  the  water  as  rapidly  as  it  accumulated,  and  the  open 
drain  on  the  west  side  of  Main  street  would  become  full 
of  water,  which  would  then  flow  back  through  the  f our- 
indi  pipe  which  plaintiff  had  installed  and  into  his  cellar. 
The  court  below  entered  a  judgment  of  nonsuit  which  it 
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subsequently  refused  to  take  off  and  the  plaintiff  ap- 
peals. 

The  plaintiff  cannot  in  this  action  recover  for  such 
injiuies  to  his  property  as  were  the  direct  and  necessary 
consequence  of  the  construction  of  the  sewer  acccmiing  to 
the  plan  adopted  by  the  borou^  autJiorities;  for  such 
injuries  he  was  confined  to  the  remedy  provided  by  the 
statute,  a  proceeding  before  viewers:  Fyfe  v.  Turtle  Creek 
Borou^,  22  Pa.  Superior  Ct.  292;  Barrett  v.  Minersville 
Borough,  38  Pa.  Superior  Ct.  76;  Robinson  v.  Norwood 
Borough,  27  Pa.  Superior  Ct.  481.  Municipalities  are  not 
bound  to  provide  sewerage  for  the  natiu'al  flow  of  the 
surface  water,  although  they  are  invested  with  power  to 
construct  such  sewers,  as  in  the  judgment  of  the  officers 
exercising  the  corporate  powers,  are  necessary  and  ex- 
pedient. When  they  do  adopt  a  plan  of  sewerage  they 
are  not  liable  to  answer  in  an  action  of  trespass  for  dam- 
ages resulting  from  the  inadequacy  of  the  sewers  con- 
structed according  to  the  plan  to  meet  the  pmrpose  con- 
templated, although  they  may  be  called  upon  to  answer 
for  injuries  resulting  from  negligence  in  the  actual  work 
of  construction  or  for  failure  to  keep  tJie  work  in  repair 
after  it  is  completed:  Bealafeld  v.  Verona  Borough,  188 
Pa.  627;  Cooper  v.  Scranton,  21  Pa.  Superior  Ct.  17; 
Siegfried  v.  South  Bethlehem  Borough,  27  Pa.  Superior 
Ct.  456.  This  borough  cannot  be  held  liable  to  answer 
in  an  action  of  trespass  because  the  plan  adopted  by  its 
officers  was  not  the  best  that  engineering  skill  might  have 
devised.  The  burden  was  upon  this  plaintiff  to  prove 
negligence  in  the  actual  paformance  of  the  work  called 
for  by  the  plan,  or  a  f ailmre  upon  the  part  of  the  borough 
to  maintain  the  work  after  it  was  done:  Robinson  v. 
Norwood  Borough,  215  Pa.  375;  Beach  v.  Scranton,  25 
Pa.  Superior  Ct.  430.  The  plaintiff  produced  no  evidence 
tending  to  show  that  this  sewer  was  not  constructed  of  the 
best  possible  materials  and  in  strict  accordance  with  the 
plans  adopted  by  the  borou^  authorities.  The  placing  of 
iron  rods  at  the  inlet  of  the  sewer,  to  prevent  the  entrance 
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of  rubbish  which  might  clog  the  sewer,  was  a  part  of  the 
plan  adopted  by  the  borough  authorities.  Whether  it  was 
necessary  thus  to  protect  the  sewer  was  a  matter  within 
their  discretion  to  determine,  and  the  exercise  of  that  dis- 
cretion is  not  to  be  reviewed  by  courts  and  juries.  This 
inlet  was  part  of  the  improvement  when  completed,  and  if 
viewers  had  been  appointed  to  assess  damages  and  benefits 
they  would  have  bc^n  required  to  take  the  completed  work, 
as  a  whole,  into  consideration  in  making  their  assessments. 
ThiNe  was  no  evidence  that  the  borough  had  failed  to  keep 
the  sewer  in  repair.  The  plaintiff  testified  that  at  one 
time,  after  it  had  been  raining,  he  foimd  ''straw,  debris 
and  sticks,  and  things  of  that  kind,''  lodged  against  the  iron 
rods  at  the  inlet  of  the  sewer  and  interfering  with  the  en- 
trance of  water  thereto,  but  he  did  not  state  how  long  this 
obstruction  had  been  there.  Even  if  this  had  been  a 
material  obstruction  of  the  sewer  the  borough  authorities 
had  no  knowledge  of  it,  and  the  circumstances  were  not 
such  as  to  charge  them  with  constructive  notice:  Siegfried 
V.  South  Bethlehem  Borough,  27  Pa.  Superior  Ct.  456; 
Vanderslice  v.  Philadelphia,  103  Pa.  102.  The  plaintiff 
having  failed  to  produce  any  evidence  which  would  have 
warranted  a  finding  of  such  negligence  upon  the  part  of 
the  authorities  as  to  render  the  borough  liable  to  answer 
<nn  damages,  the  judgment  of  nonsuit  was  properly  entered 
and  there  was  no  error  in  the  refusal  of  the  court  below 
to  take  it  off. 
The  judgment  is  affirmed. 
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Irons  V.  Snyder,  Ajqiellant. 

AppeaU — AsstgnmerUs  of  error— Charge — Evidence. 

1.  Assignments  of  error  are  an  essential  part  of  the  pleadings  in 
the  appellate  court,  and  as  such  should  be  so  complete  in  themselves 
as  not  to  require  reference  to  other  parts  oi  the  record  to  ascertain 
the  grounds  of  the  appeal. 

2.  An  assignment  of  error  ^diich  purports  to  be  a  quotation  from 
the  charge  of  the  court,  but  whkh  is  not,  either  in  form  or  subotonoe, 
will  not  be  considered. 

3.  An  assignment  of  error  is  fatally  defective  if  it  inoorrectly  quotes 
the  evidence  to  which  it  refers. 

4.  Where  special  instructions  were  not  asked  for  at  the  trial,  and 
particular  error  of  law  or  material  misstatement  of  the  evideBoe  can- 
not be  pointed  out,  the  court  will  be  reviewed  on  the  general  effect 
of  the  charge  and  not  upon  sentences  or  paragn^hs  disconnected 
witii  the  context  which  qualifies  and  explains  them;  if,  as  a  whole,  the 
charge  was  calculated  to  mislead  there  is  error  in  the  record,  if  not, 
there  is  none. 

Principal  and  ageni — Real  estate  broker — Comnmeume. 

5.  An  agent  employed  to  secure  a  purchaser  of  real  estate  has  earned 
his  commission  when  he  procures  a  party  with  whom  his  principal 
actually  contracts. 

6.  Where  an  owner  of  land  places  his  property  in  the  hands  of  an 
agent  for  sale,  and  there  are  incumbrances  upon  the  land,  the  agent 
has  nothing  to  do  with  the  removal  of  the  incumbrances.  He  does 
not  lose  his  right  to  conmiissions  simply  because  the  owner  of  the 
land  is  unable  to  procure  a  release  or  discharge  of  such  incumbrance. 

Argued  Nov.  23,  1911.  Appeal,  No  71,  April  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Beaver  Co.,  March 
Term,  1909,  No.  171,  on  verdict  for  plaintiff  in  case  of 
Joseph  M.  Irons  v.  Alfred  L.  Snyder.  Before  Ricb,  P.  J., 
Henderson,  Morrison,  Orladt,  Head,  Beaver  and 
Porter,  JJ.    Affirmed. 

Assumpsit  to  recover  conmiissions  for  the  sale  of  real 
estate. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff  for 
$741.51. 
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On  a  rule  for  a  new  trial  Holt,  P.  J.,  filed  the  following 
opinion: 

In  this  case  the  plaintiff  sued  to  recover  from  defendant 
$1,155,  with  interest  from  April  25,  1907,  for  real  estate 
commissions  for  selling  a  certain  tract  of  land  owned  by 
the  defendant  in  Hopewell  township.  Upon  the  trial  of 
the  case,  however,  the  plaintiff  verbally  relinquished  all  of 
his  claim  save  three  per  cent  on  the  amount  of  the  sale. 

The  plaintiff  has  testified,  that  in  the  year  1906  he  en- 
tered into  a  parol  contract  with  the  defendant  to  sell  a 
tract  of  land  containing  about  thirty-five  acres,  owned  by 
the  defendant,  and  situated  in  Hopewell  township,  at  the 
rate  of  $250  per  acre;  and  that  at  the  time  of  the  contract 
nothing  was  said  about  the  amount  of  commissions  he  was 
to  receive.  During  the  following  year,  1906,  the  plaintiff 
was  a  duly  licensed  real  estate  broker.  He  testified  that 
in  the  month  of  April,  1907,  he  brought  the  attention  of 
two  persons  by  the  name  of  Stewart,  and  another  person 
by  the  name  of  Philhps,  to  this  real  estate,  telling  them 
that  he  had  it  for  sale,  and  that  he  took  them  out  to  the 
property  and  exhibited  it  to  them,  and  that  later  he  ac- 
companied them  to  the  property,  where  they  met  the  de- 
fendant and  talked  over  the  matter  of  the  deal  for  the 
property.  Between  the  date  of  the  plaintiff's  alleged  con- 
tract with  the  defendant  for  the  sale  of  the  property,  and 
the  time  the  plaintiff  says  he  met  the  Stewarts  and  Phil- 
lips in  relation  thereto,  real  estate  had  greatly  increased 
in  value  in  the  neighborhood,  and  the  land  was  worth  $600 
an  acre  instead  of  $250  per  acre.  The  plaintiff  has  testified 
that  he,  at  the  sohcitation  of  these  parties,  or  some  of 
them,  wrote  to  the  defendant  and  ascertained  from  him 
the  price  at  which  he  would  sell  the  property,  and  that 
the  defendant  ^aid  he  would  take  $600  per  acre  for  the 
land.  This  fact  the  plaintiff  says  was  to  have  been  com- 
mimicated  by  him  to  the  said  Stewart  and  Phillips  by 
letter.  He  admits  that  he  did  not  write  to  them  telling 
them  the  price,  but  that  he  informed  them  later,  when 
they  came  to  his  office  and  asked  him  to  accompany  them 
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out  to  see  Mr.  Snyder.  Following  this  information,  ac- 
cording to  the  plaintiff's  testimony,  he  accompanied  these 
prospective  purchasers  to  the  land,  where  they  met 
Mr.  Snyder  in  relation  thereto.  There  was  a  widow's 
dower  on  the  property,  and  this  necessitated  some  delay 
in  the  negotiations;  and  after  this  meeting,  which  occurred 
upon  the  land  in  question,  it  seems  that  the  negotiations 
were  conducted  directly  between  the  prospective  pur- 
chasers and  the  defendant.  A  contract  in  writing  was 
entered  into  between  the  defendant  and  the  intending 
buyers  for  the  sale  of  the  land  at  $600  per  acre,  the  widow's 
dower  to  be  released.  The  defendant  was  unable  to  secure 
a  release  of  the  dower;  and  thereupon  the  Stewarts  and 
Phillips  refused  to  take  the  property,  but  sold  it  to  Jones 
and  Laughlin,  who  took  it  subject  to  the  dower. 

The  defendant  takes  the  position  that  he  did  have  a 
contract  with  the  plaintiff  for  the  sale  of  the  property,  in 
the  year  1906,  at  the  rate  of  $250  per  acre,  but  that  said 
contract  was  to  continue  for  thirty  days  only,  and  that 
it  had  expired  long  prior  to  the  time  that  the  said  contract 
was  made  with  the  Stewarts  and  Phillips.  He  also  denies 
that  the  plaintiff,  after  the  expiration  of  thirty  days  from 
the  making  of  his  contract  with  the  defendant,  acquired 
any  extension  of  time,  or  further  contract  to  sell  the  de- 
fendant's property.  He  also  denies  that  the  plaintiff 
called  the  attention  of  these  prospective  purchasers  to  the 
said  property,  or  that  he  introduced  or  was  the  means  of 
bringing  the  Stewarts  and  Phillips  and  the  defendant 
together  in  relation  to  said  property.  The  defendant  has 
testified  that  all  the  negotiations  were  conducted  between 
himself  and  the  Stewarts  and  Phillips  without  any  aid  or 
assistance  from  the  plaintiff.  He  denies  all  liability  to 
the  plaintiff  for  commissions.  The  defendant  is  corrobo- 
rated in  his  testimony  to  a  certain  extent  by  both  the 
Stewarts  and  the  Phillips.  They  have  testified  that  the 
plaintiff  told  them  that  he  did  not  have  the  defendant's 
property  for  sale,  and  that  he  stated  to  them  that  it  could 
not  be  sold  for  the  reason  that  there  was  a  widow's  dower 
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on  it.  At  page  17  of  the  notes  of  the  testimony,  the  de- 
fendant admits  that  on  the  evening  of  April  25,  1907, 
which  was  the  day  the  Stewarts  and  Phillips  came  with 
the  plaintiff  to  his  property,  he  spoke  to  him  about  the 
price  of  the  property,  and  that  the  plaintiff  was  at  that 
time  claiming  a  commission.  The  defendant's  testimony 
in  this  respect  is  as  follows : "  Q.  When  did  you  get  the  first 
intimation  that  Mr.  Irons  was  claiming  any  commission 
out  of  this?  A.  The  evening  of  the  same  day,  April  25. 
Q.  The  day  that  you  met  the  Stewarts  and  PhiUips  on  the 
premises?  A.  Yes,  sir,  that  evening  about  five  o'clock  he 
came  up  the  road  where  I  was  worldng,  and  talked  a  little 
bit  about  other  things,  and  then  he  asked  me  if  I  had  got 
a  letter  from  him,  and  I  told  him  I  had;  and  he  said,  'Was 
the  price  right? '  and  I  said, '  Who  gave  you  any  price? '  and 
he  said  nobody  had  but  he  had  taken  it  off  Roseburg's 
property  at  Sheffield;  that  Roseburg  asked  $600  an  acre, 
and  he  thou^t  he  would  ask  that  for  mine;  and  I  said, 
'Do  you  expect  anything  out  of  this?'  and  he  said,  'Three 
per  cent,  because  it  is  a  large  deal;'  I  said,  'It  is  no  time  to 
talk  about  that:  I  arranged  with  Mr.  Phillips  to  meet  me 
here,  and  I  met  Mr.  Phillips  and  his  partners  here  to-day, 
and  it  is  my  arrangement  and  my  deal;  and  I  will  give  no 
commission  to  nobody  while  this  deal  is  on.'  And  he  just 
turned  and  hit  his  horses  with  the  whip  and  went  down  the 
road,  and  that  is  the  last  he  said  about  it  until  he  sent  me 
a  bill  for  commission  for  three  per  cent,  for  $630,  on 
January  3.  And  on  April  1,  three  months  later,  he  sent 
in  a  bill  for  five  per  cent,  for  $23,000.  Q.  Who  sent  that? 
A.  His  attorney,  Mr.  McConnel." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$741.51.  The  defendant  has  made  motion  for  a  new  trial, 
assigning  in  support  thereof  the  following  reasons: 

1.  The  verdict  was  against  the  overwhelming  weight  of 
the  testimony. 

2.  There  is  no  testimony  in  the  case  to  support  the  ver- 
dict. 

3.  There  was  not  sufficient  proof  of  a  contract  to  justify 
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the  court  in  submitting  the  question  of  a  contract  to  the 
jury,  or  to  justify  the  verdict  rendered  by  the  jury, 

The  following  additional  reasons  in  support  of  the  mo- 
tions have  been  filed: 

1.  The  court  erred  m  stating  to  the  jury  that  he, 
Joseph  Irons,  the  plaintiff,  did  communicate  with  Mr.  Sny- 
der and  then  communicate  with  the  prospective  purchaser 
by  letter.  He  also  says  that  after  he  wrote  the  latter  com- 
munication, W.  H.  Phillips  came  down  and  went  out  to 
the  Snyder  property.  (While  the  facts  and  testimony 
show  that  Irons  did  not  write  to  either  Phillips  or  Sny- 
der, and  that  Phillips  came  down  because  Irons  had  not 
written.) 

2.  The  court  erred  in  sajdng  to  the  jury,  "If  you  find 
that  the  plaintiff  did  introduce  these  prospective  pur- 
chasers to  the  defendant,  and  they  were  willing  to  take  the 
property  on  terms,  etc.,  then  the  plaintiff  would  be  en- 
titled to  commissions."  There  being  no  evidence  in  the 
case  that  he  introduced  them  or  that  they  ever  met  in 
piu'suance  of  any  arrangement  made  by  Irons. 

3.  The  court  erred  in  instructing  the  jury  that  the  facts 
of  a  widow's  dower  being  on  the  place,  which  had  to  be 
released,  had  nothing  to  do  with  the  plaintiff's  ri^ts  to 
commission,  when  Irons  himself  knew  of,  and  had  in- 
formed the  purchasers  of  the  fact. 

4.  The  court  erred  in  affirming  the  second  point  re- 
quested to  be  charged  by  the  plaintiff,  there  being  no  evi- 
dence in  the  case  to  justify  the  point. 

5.  The  court  erred  in  excluding  and  not  receiving  in 
testimony  exhibit  No.  5  to  be  followed  by  evidence  that  no 
sale  was  made  thereon. 

6.  The  court  erred  in  excluding  the  deposition  of 
Mrs.  Mary  Snyder. 

7.  The  court  erred  in  submitting  the  case  to  the  jury, 
there  not  being  sufficient  evidence  to  support  a  finding  for 
the  i^aintiff  by  the  jury. 

8.  The  court  erred  in  saying  to  the  jury,  that  the  plain- 
tiff said  that  Mr.  Snyder,  the  defendant,  and  some  of  the 
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other  prospective  purchasers,  and  the  plaintiff  went  to  the 
home  of  Tom  Snyder  to  get  the  deed  that  concerned  this 
land,  and  to  learn  something  about  the  dower. 

In  view  of  the  facts  which  we  have  already  mentioned, 
and  upon  an  examination  of  the  notes  of  testimony,  we 
are  clearly  satisfied  that  it  was  our  duty  to  submit  the 
case  to  the  jury. 

Tha*e  was  no  request  for  binding  instructions  in  favor  of 
the  defendant  at  the  time  of  the  trial.  Counsel  for  the 
defendant  must  have  been  convinced  of  the  fact  that  it 
was  a  case  for  the  jury.  When  we  take  into  consideration 
the  number  of  witnesses  who  testified  against  the  plaintiff, 
it  would  seem  that  so  far  as  numbers  are  concerned  the 
weight  of  the  testimony  was  with  the  defendant.  The 
prospective  purchasers  contradicted  the  plaintiff  in  many 
req)eotSy  and  the  defendant's  testimony  was  contradictory 
oi  the  facts  testified  to  by  the  plaintiff.  It  was  for  the 
jury  to  wei|^  the  testimony  of  these  witnesses.  The 
Stewarts  and  Phillips  were  aU,  in  a  sense,  interested  vntr 
nesses,  for  the  reason  that  they  admitted  when  they  were 
on  the  stand  that  they  refused  to  carry  out  their  contract 
with  Snyder  for  the  purchase  of  this  property,  for  the 
reason  that  Snyder  was  unable  to  procure  a  release  of  the 
dower,  and  that  they  thereupon  became  the  agents  of  the 
defendant  to  make  sale  of  the  property,  themselves,  for  a 
eommissioD^  and  that  they  did  seU  the  property  to  Jones 
A,  Laughhn,  obtaining  a  commission,  or  at  least  having 
an  agreement  for  a  commission  for  such  sale.  This  was 
the  second  trial  of  the  case.  The  first  jury  disagreed,  and 
was  discharged.  This  we  think  disposes  of  the  first  and 
second  reasons  assigned  in  support  of  the  motion.  Under 
the  evidence  we  were  undoubtedly  required  to  submit  the 
case  to  the  jury  to  determine  whether  or  not  there  was 
such  a  contract  between  the  plaintiff  and  the  defendant 
as  testified  to  by  the  plaintiff.  We  distinctly  told  the 
Jury  that  unless  the  plaintiff  had  satisfied  them  by  the 
weight  OT  preponderance  of  the  evidence  that  he  did  have 
a  eontract,  which  was  in  force  at  the  time  of  the  alleged 
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Bale,  he  could  not  recover;  and  that  if  the  contract  was  as 
alleged  by  the  defendant  the  plamtiff  could  not  recover. 
Upon  an  exammation  of  the  notes  of  testunony  we  find 
that  we  were  in  error  in  stating  to  the  jury  that  the  plain- 
tiff testified  that  he  communicated  with  the  prospective 
buyers  by  letter  after  he  learned  from  the  defendant  the 
price  of  the  property,  and  that  W.  H.  PhiUips,  after  the 
plaintiff  wrote  him  the  letter,  came  down  and  went  out 
to  the  Snyder  property.  The  plaintiff  did  testify,  that  he 
did  write  to  Snyder  after  he  met  these  prospective  pur- 
chasers and  obtained  the  price,  and  that  after  W.  H. 
Phillips  went  down  he  informed  him  verbally  of  the  price. 
While  this  was  an  incorrect  statement,  in  part,  of  the 
evidence  of  the  plaintiff,  we  do  not  think  that  the  jury 
was  misled  by  the  statement,  for  the  reason  that  we  dis- 
tinctly told  them  in  the  charge  that  if  we  had  made  any 
misstatement  of  the  evidence  they  should  correct  the  court, 
as  they  were  not  boimd  by  any  statement  which  the  court 
might  make  in  relation  to  the  evidence,  unless  it  was  a 
correct  statement. 

In  the  second  additional  reason  the  defendant  allies 
error  on  the  part  of  the  court  in  saying  to  the  jury  that  if 
they  should  find  that  the  plaint^  did  introduce  these 
prospective  purchasers  to  the  defendant,  and  they  were 
willing  to  take  the  property  on  terms  that  were  satisfac- 
tory to  the  defendant,  then  the  plaintiff  would  be  entitled 
to  commission.  We  think  this  is  a  correct  statement  of 
the  law.  ''A  real  estate  broker  has  earned  his  commission 
when  he  has  introduced  the  purchaser  to  his  employer; 
it  is  not  his  business  to  make  the  bargain:"  Keys  v.  John- 
son, 68  Pa.  42. 

''A  real  estate  broker  has  earned  his  commission  when 
he  has  introduced  a  responsible  purchaser  to  his  principal, 
who  is  ready  to  buy  at  the  price  named  by  the  latter:" 
Clendenon  v.  Pancoast,  75  Pa.  213. 

''When  a  broker  has  brought  the  parties  together  and 
the  meeting  has  resulted  in  a  contract,  the  broker  is  en- 
titled to  his  commissions:"  Holmes  v.  Neafie,  151  Pa  392. 
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''An  agent  employed  to  secure  a  purchaser  of  realty  has 
earned  his  commiscion  when  he  procures  a  party  with 
whom  his  principal  actually  contracts:"  Hippie  v.  Laird, 
189  Pa.  472. 

While  we  used  the  word  "introduced,"  yet  it  would  have 
to  be  taken  in  connection  mth  the  charge  as  a  whole.  An 
introduction  would  surely  mean  the  bringing  of  the  par- 
ties together,  by  causing  them  to  meet  in  relation  to  the 
subject-matter;  whether  there  was  a  formal  introduction 
of  the  parties  according  to  a  particular  set  form  of  words, 
or  a  mere  meeting  on  the  land  in  relation  to  it,  where  such 
meeting  is  brought  about  by  the  agent,  we  take  it  would 
not  make  any  difference.  It  is  the  bringing  of  the  parties 
together  by  the  agent  that  enables  him  to  have  conmu»- 
sions,  if  the  principal  and  the  parties  introduced  subse- 
quently deal  upon  terms  satisfactory  to  the  owner  of  the 
land,  that  entitles  the  real  estate  agent  to  commissions. 

Where  an  owner  of  land  places  his  property  in  the  hands 
of  an  agent  for  sale,  and  there  are  incumbrances  upon  the 
land,  the  agent  has  nothing  to  do  mth  the  removal  of  the 
incumbrances.  He  does  not  lose  his  right  to  commission 
simply  because  the  owner  of  the  land  is  unable  to  procure 
a  release  or  discharge  of  such  incumbrance;  in  the  absence 
of  a  contract  that  the  agent  shall  not  receive  commissions 
unless  the  owner  shall  be  able  to  procure  a  release  or  dis- 
charge of  existing  incumbrances:  Fenn  v.  Dickey,  178  Pa. 
258. 

In  view  of  the  authorities  we  have  already  cited  we  do 
not  think  there  was  error  in  aflSrming  the  plaintiff's 
second  point. 

We  did  receive  in  evidence  exhibit  No.  6,  but  refused 
to  admit  evidence  offered  by  the  defendant  for  the  purpose 
of  relieving  him  from  the  payment  of  commission  to  the 
plaintiff,  on  the  (px>und  that  the  contract  was  not  carried 
out  because  of  his  failure  to  procure  a  release  of  the  dower. 
In  this  we  are  not  convinced  that  we  were  in  error.  When 
the  defendant  made  the  contract  with  the  plaintiff,  if  he 
did  make  a  contract  with  him,  to  sell  the  property,  he 
Vol,  xux — ^34 
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knew  of  the  existence  of  the  dower  estate  and  he  entered 
into  the  contract  in  writing  with  the  prospective  pur- 
chasers to  have  the  dower  released. 

The  sixth  additional  reason  alleges  error  on  the  part  of 
the  court  in  excluding  the  deposition  of  Mrs.  Mary  Snyder. 
Rule  No.  Ill,  of  the  court  of  common  pleas  of  Beaver 
county,  reads  as  follows:  ''Depositions  (other  than  those 
taken  on  commission)  shall  be  filed  within  a  reasonable 
time  and  notice  thereof  given  by  the  party  to  the  adverse 
party  or  his  attorney;  or  the  party  at  whose  instance  they 
were  taken  may  retain  their  custody,  provided  a  ta^e  copy 
of  the  rule,  notice  and  deposition,  and  of  the  papers  and 
exhibits  attached  thereto,  if  any,  be  given  to  the  opposite 
party  or  his  attorney  mthin  a  reasonable  time;  and  if 
notice  of  the  filing  or  a  copy  be  not  given  as  aforesaid  the 
deposition  shall  not  be  read."  The  deposition  appears 
from  the  record  to  have  been  filed  Novembei:  19,  1909, 
and  notice  of  the  filing  was  not  given  imtil  March  28, 1910. 
Counsel  for  the  plaintiff  objected  to  the  deposition  for  the 
reason,  among  others,  that  notice  of  filing  of  the  deposi- 
tion had  not  been  given  in  accordance  with  the  rule  of 
court.  We  think  the  objection  was  well  taken  because  of 
noncompliance  with  this  rule. 

The  seventh  additional  reason  alleges  error  on  the  part 
of  the  court  in  submitting  the  case  to  the  jury.  As  we  have 
already  said,  we  think  there  was  sufficient  evidence  to 
warrant  us  in  submitting  the  case,  l^ere  was  no  motion 
for  a  compulsory  nonsuit,  and  no  motion  for  binding  in- 
structions in  favor  of  the  defendant. 

The  eighth  additional  reason  assigned,  is  that  the  court 
was  in  error  in  stating  to  the  jury  that  the  plaintiff  said 
that  Mr.  Snyder,  the  defendant,  and  some  of  the  prospec- 
tive purchasers  and  the  plaintiff,  went  to  the  home  of  Tom 
Snyder  to  get  a  deed  that  concerned  this  land,  and  some- 
thing about  the  dower.  There  was  testimony  given  by  the 
plaintiff  to  the  effect  that  he  and  some  of  the  prospective 
purchasers  went  to  the  home  of  Tom  Snyder  to  see  about 
the  deed  for  the  property,  and  to  learn  something  about 
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the  dower.  If  we  did  not  correctly  state  the  evidctnce  in 
this  respect,  we  again  say  that  we  do  not  think  the  jury 
was  misled  by  it;  for  the  reason,  as  above  stated,  that  we 
positively  instructed  the  jury  that  if  we  had  made  aiiy 
misstatement  of  the  evidence  they  should  comsct  the 
court.    This  reason  is,  therefore,  not  sustained. 

We  are  not  satisfied  that  there  is  any  merit  in  any  of 
the  reasons  assigned  by  the  defendant  in  support  of  the 
motion  for  a  new  trial. 

The  plaintiff  seeks  to  recover  on  a  quantum  meruit; 
that  is,  for  the  usual  and  customary  commissions,  but  upon 
the  trial  verbally  relinquishes  all  of  his  claim  in  excess  of 
three  per  cent  of  the  amount  of  the  sale.  We  think  a  re- 
lease in  writing  should  be  filed  of  record. 

As  we  view  the  case,  there  are  but  two  material  points 
in  it,  and  both  are  for  the  consideration  of  the  jury: 
(a)  Whether  or  not  the  plaintiff  had  a  contract  with  the 
defendant  for  the  sale  of  his  property,  which  was  in  ex- 
istence at  the  time  of  the  alleged  sale;  and  (b)  whether  or 
not  the  plaintiff  brou^t  the  parties  together  in  relation  to 
the  subject-matter,  and  which  resulted  in  the  making  of 
a  sale  upon  terms  satisfactory  to  the  defendant.  New  triaj 
refused. 

Errors  assigned  were  in  the  following  form: 

The  court  erred  in  instructing  the  jury  as  follows: 

1.  That  he,  Joseph  Irons,  the  plaintiff,  did  communicate 
with  Snyder  and  then  communicate  with  the  prospective 
purchaser  by  letter.  He  also  said  that  after  he  wrote  the 
latter  communication,  W.  H.  Phillips  came  down  and  went 
out  to  the  Snyder  property.  Irons  neither  wrote  to  Phil- 
lips or  Snyder  and  Phillips  came  down  because  Irons  had 
not  written. 

2.  The  court  erred  in  saying  to  the  jury,  "If  you  find 
that  the  plaintiff  did  introduce  these  prospective  pur^ 
chasers  to  the  defendant,  and  if  they  were  willing  to  take 
the  property  on  the  terms,  etc.,  then  the  plaintiff  would  be 
entitled  to  commissions."   There  being  no  evidence  in  the 
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ease  that  he  mtroduo^  them  or  that  they  ever  met  m 
IMunroaoce  of  any  arrangemeat  niade  by  lions. 

3.  The  court  erred  in  instructing  the  jury  that  the  fact 
of  a  widow's  dower  being  on  the  place  which  had  to  be 
rrieased  had  nothing  to  do  with  ^e  plaintiff's  rights  to 
commission,  when  Irons  himself  knew  of  mkI  had  inf  oivaed 
the  pwehasers  of  that  fact. 

4.  The  court  erred  in  excluding  the  c^Ber  ia  evid^fcce  of 
the  agreement  marked  ''Exhibit  No.  5,'^  which  a^'emieii^ 
and  offer  and  ruling  of  the  court  th^recm  are  as  follow?: 

OFFEB. 

The  d^endant  offers  to  show  by  the  witness  on  the 
stand  and  to  be  followed  by  other  witnesses,  that  they 
never  were  the  purchasers  of  this  property;  that  the  de- 
fendant in  this  case  was  unable  to  comply  with  the  agreed 
ment,  and  that  it  was  simply  an  option,  and  that  instead 
of  becoming  purchasers  under  that  agreement,  the  agree- 
ment which  we  propose  now  to  offer  in  evidence  was  never 
fulfilled,  and  that  Stewart  and  Phillips,  the  parties  to 
whom  Mr.  Irons  claims  to  have  sold  the  land,  never  were 
the  purchasers  of  the  land  from  the  defendant  in  the  suit, 
but  that  afterwards,  after  they  could  not  comply  or  fulfill 
the  terms  of  the  agreement  under  which  Stewart  and  Phil- 
lips were  to  purchase,  that  then  they  took  the  property 
as  agents,  from  the  defendant  in  this  suit,  and  sold  the 
same  to  Jones  and  Laughlin,  without  any  connection  with 
Mr.  Irons  in  the  transaction. 

Objected  to  as  irrelevant  and  immaterial. 

RXTLING  OF  THIS  COUBT  THBREOK. 

It  not  being  contended  on  either  side  of  the  case  that 
the  release  of  the  dower  was  a  condition  imtposed  at  the 
time  of  the  alleged  contract  of  agency,  or  ever  afterwards 
assented  to  by  the  plaintiff,  we  think  that  the  failure  of  the 
defendant  to  procure  a  release  of  the  dower  would  not  af- 
fect the  plaintiff's  right  to  recov^,  and  the  objection  is 
therefore  sustained,  and  the  evidence  excluded.  A  bill  of 
exceptions  is  sealed  to  the  defendant. 
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5.  The  oourt  ^red  in  saying  to  the  jury  that  the  plain* 
tiff  said  that  Mr.  Snyder,  the  defendant,  and  some  of  the 
oth^  prospective  purdiasers  and  the  plaintiff  went  to  the 
home  of  Tom  Snyder  to  get  the  deed  that  concerned  this 
land,  Bind  to  learn  something  about  the  dower. 

6.  The  court  erred  in  charging  the  jury  as  requested  in 
the  second  point  by  the  plaintiff,  as  foUows:  ''A  real  estate 
agent  is  entitled  to  be  paid  iixe  commission  when  he  finds 
a  buyer  whose  terms  are  acceprtaUe  and  agreed  to  by  the 
seller.''  There  being  no  testimony  in  the  case  sufficient 
to  justify  the  affirmants  of  this  point. 

7.  The  court  erred  in  submitting  the  case  to  the  jury, 
thera  not  being  sufficient  evidence  to  support  a  finditig  for 
the  plaintiff. 

A.  P.  MarahoUf  with  him  W.  J.  MeOon,  for  appellant. 

Opinion  by  Orladt,  J.,  March  1, 1912: 

The  assignments  of  error  are  an  essential  part  of  the 
pleadings  in  this  court,  and  as  such  should  be  so  comjdete 
in  themselves  as  not  to  require  reference  to  other  parts  of 
the  record.  Wh^i  the  case  is  disposed  of  and  the  record 
returned  to  the  court  below,  the  precipe,  assignments  <rf 
error  and  plea  thereto,  are  all  the  pap^«  that  usually 
remain  of  record  in  this  court  as  the  basis  of  our  judgment 
or  decree,  as  the  case  may  be.  It  must  be  obvious,  there* 
fore,  that  each  specification  of  error,  should  in  and<)f  its^, 
present  the  question  we  are  called  upon  to  decide,  is  the 
language  of  Judge  STBti^Euim*,  in  Landis  v.  Evans,  113  Pa. 
3S2,  and  repeated  hi  NoHh  Mountain  Water  Go.  v. 
Th>xell,  223  Pa.  315.  Taken  in  cdnnection  mth  tiie  ques- 
tion hivolved,  they  should  set  forth  the  grounds  upon 
which  the  appellant  complains  of  the  action  of  the  oourt 
below,  so  that  the  appellate  court  will  not  be  compelled 
to  go  to  the  argmnent  of  counsel  to  ascertain  the  grounds 
of  the  appeal:  Int^national  Savings  and  Trust  Co.  Vv, 
Kleber,  29  Pa.  Superior  Ct.  200. 

Each  of  the  rules  of  the  appellate  courts  is  important 
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and  they  must  be  enforced  to  insure  uniformity  in  practice, 
and  when  violated  the  appeal  may  be  quashed  either  on 
request  of  the  appellee,  or  by  the  court  of  its  own  motion: 
there  cannot  be  any  excuse  for  violating  or  ignoring  them. 

The  first  assignment  purports  to  be  a  quotation  from 
the  charge  of  the  court,  which  it  is  not,  eitiiier  in  form  or 
substance.  Rule  XV  is  mandatory  in  its  requirements  and 
this  assignment  cannot  be  considered. 

The  same  objection  lies  to  the  third,  fifth  and  sixth,  in 
not  literally  following  our  rules  XV  and  XVI. 

The  fourth  assignment  is  fatally  defective  in  violating 
rule  XVI,  and  in  incorrectly  quoting  the  evidence  to 
which  it  refers.  The  part  omitted  being  an  important 
element  in  considering  the  offer  and  ruling  of  the  court 
thereon.  See  Spring  City  Brick  Co.  v.  Machine  Mfg.  Co., 
39  Pa.  Superior  Ct.  7;  Com.  v.  Lenhart,  40  Pa.  Superior 
Ct.  572;  Simpson  v.  Carroll,  41  Pa.  Superior  Ct.  343; 
Haley  v.  Chemical  Co.,  224  Pa.  316;  Com.  v.  Volquarts, 
36  Pa.  Superior  Ct.  199;  Winnett  v.  Gas  Co.,  37  Pa. 
Superior  Ct.  204;  Com.  v.  McKwayne,  221  Pa.  449. 

Where  special  instructions  were  not  asked  for  at  the 
trial,  and  particular  error  of  law  or  material  misstatement 
of  the  evidence  cannot  be  pointed  out,  the  court  will  be 
reviewed  on  the  general  effect  of  the  charge  and  not  upon 
sentences  or  paragraphs  disconnected  with  the  context 
which  qualifies  and  explains  them :  if  as  a  whole,  the  charge 
was  calculated  to  mislead  there  is  error  in  the  record,  if 
not,  there  is  none:  Rider-Ericsson  Engine  Co.  v.  Fred- 
ericks, 25  Pa.  Superior  Ct.  72;  Com.  v.  Dehle,  42  Pa. 
Superior  Ct.  300;  Columbia  Glass  Co.  v.  Glass  Co.,  43 
Pa.  Superior  Ct.  367;  Anspach  v.  Christman,  44  Pa.  Su- 
perior Ct.  99;  Com.  v.  Simon,  44  Pa.  Superior  Ct.  538. 

After  an  examination  of  the  whole  record,  we  are  satis- 
fied that  the  opinion  of  the  court  below  in  refusing  a  new 
trial,  fully  and  f airiy  disposes  of  every  question  raised,  and 
affirm  the  judgment  for  the  reasons  given  therein. 
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Leonard,  Appellant,  v,  Nazareth  Cement  Company. 

Negligence — Master  and  servant — Machinery — Inspection— Cemeni 
mtO. 

In  an  action  by  a  workman  against  his  employer,  a  cement  company, 
to  recover  damages  for  personal  injuries,  a  verdict  and  jud^nent 
for  the  plaintiff  will  be  sustained  where  it  appears  that  the  iiyuries 
were  caused  by  the  explosion  of  a  kiln  in  which  cement  was  burnt; 
that  the  plaintiff  had  charge  of  the  operation  of  the  kiln;  that  the 
kiln  was  heated  by  pulverized  bituminous  coal  mixed  with  air  carried 
into  the  kihi  by  a  conveyor;  that  two  kinds  of  conveyors  were  used, 
in  the  works,  one  a  long  one  without  an  inner  tube,  and  the  other  a 
short  one  with  an  inn^  tube;  and  that  both  if  prop^ly  equipped  were 
equally  safe;  that  the  Idln  which  exploded  was  served  by  a  conveyor 
without  an  inner  tube;  that  according  to  the  testimony  the  absence 
of  an  inner  tube  in  the  short  conveyor  was  dangerous;  that  the  plain- 
tiff could  not  have  known  whether  there  was  an  inner  tube  or  not; 
and  that  the  defendant  had  never  made  any  inspection  of  the  apparatus. 

Argued  Dec.  5,  1911.  Appeal,  No.  134,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Northampton  Co., 
Afnil  T.,  1909,  No.  35,  for  defendant  n.  o.  v.  in  case  of 
William  Leonard  v.  Nazareth  Cement  Company.  Before 
Rice,  P.  J.,  Henderson,  Mobrison,  Oblady,  Beaver 
and  Porter,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Stewart,  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  jury  retiuned  a  verdict  for  plaintiff  for 
$1,000.  Subsequently  the  court  entered  judgment  for 
defendant  non  obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

C.  F.  Smith,  of  SmOh,  PaffALavby  for  appellant.— The 
rule  of  law  imposed  inspection  as  a  direct,  absolute  and 
personal  duty  of  the  employer  as  follows: 
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Where  the  defect  through  which  an  injury  occurs  is  in 
the  original  construction  of  the  appliance  or  instrumen- 
tality, notice  thereof  to  the  madtel-  is  imnecessary.  In  case 
of  structural  defects  knowledge  thereof  by  master  will  be 
inferred:  lillie  v.  American  Car  &  Foundry  Co.,  209  Pa. 
161 ;  Weller  v.  Aberfoyle  Mfg.  Co.,  28  Pa,  Superior  Ct.  102; 
Finnerty  v.  Bumham,  205  Pa.  305;  Butt^man  v.  Con- 
struction Co.,  206  Pa.  82;  Bartholomew  v.  KCTomerer,  211 
Pa.  277;  Wilson  v.  Union  Steel  Castings  Co.,  228  Pa.  167. 

If  the  facts  of  the  case  are  in  dispute  the  qu^ioli  of  re- 
mote or  proximate  cause  must  go  to  the  July;  if,  however, 
the  facts  are  undisputed  and  the  iitf erenoe  to  be  drawn 
tram  them  is  plain,  and  not  open  to  doubt  by  teaaooable 
men,  it  is  the  duty  of  the  court  to  detertiune  the  question 
as  a  matter  of  law:  Gudfelder  v.  Kttsburg,  etc.,  Railway 
Co.,  207  Pa.  629;  Cunningham  v.  Frey,  225  Pa.  456; 
Francisak  v.  Cement  Co.,  42  Pa.  Superior  Ct.  268. 

Geo.  F.  CqffiUf  of  Reeder  &  Coffin^  for  appellee^ 

Opinion  by  Orlady,  J.,  March  1, 1912: 

This  plaintiff  recovered  a  verdict  of  $1,000  as  damages 
for  injmies  sustained  by  him  in  an  explosion  \diich  oc- 
curred while  he  was  operating  a  cement  kiln  tot  the  de- 
fendant. This  verdict  was  on  a  motion  for  judgment  non 
obstante  veredicto,  set  aside  by  the  court  below  and  a 
judgment  was  entered  in  favor  of  the  defendant.  At  the 
same  time  a  rule  for  a  new  trial  was  discharged. 

The  facts  in  substance  are  as  follows:  The  defendant's 
plant  consisted  of  seven  rotary  kilns,  in  which  the  ground 
cement  rock  is  calcined.  The  fuel  used  consists  of  pul- 
verized bituminous  coal,  mixed  with  air  and  supplied  from 
storage  bins  to  the  kilns  by  means  of  a  screw  conveyor,  at 
the  end  of  which  the  fuel  is  brought  into  a  blast  pipe  and 
through  this  by  a  forced  draft  into  the  kiln.  The  pulver- 
ized coal  is  ignited  by  the  heat  of  the  kiln  as  soon  as  it 
enters  it  and  each  kiln  had  its  separate  storage  Inn  and 
conveyor.  To  regulate  the  flow  of  the  coal  from  the  bin 
to  the  kihi  through  the  conveyor,  there  was  a  handle  or 
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lever  called  a  speeder  and  also  slides  at  the  blast  pipe  and 
at  thd  bin.  In  addition  to  these  appliances  there  was  an- 
other, called  an  ''inner  tube/'  which  the  appdlant  con- 
tends was  an  integral  and  necessary  part  of  the  machinery 
at  this  Idln,  No.  6^  and  was  known  among  the  worionen 
as  a  Gifford  conveyor. 

The  plaintiff  was  in  the  def aidant's  employ  in  the  capac- 
ity of  a  cement  burner,  and  had  more  than  t&i  years'  ex- 
perience in  this  character  of  work  at  the  defendant's  and 
otheir  mills.  He  had  exclusive  charge  of  kilns  Nos.  6,  7 
and  8y  and  interchanged  with  another  workman  in  the 
care  of  kiln  No.  5,  who  had  the  exclusive  charge  of  Nos.  2, 
8  and  4. 

The  duty  of  a  burner  is  to  see  that  the  material  is 
burned  properly,  ihe  kilns  kept  in  continuous  motion 
while  in  operation,  and  to  repair  visible  defects  inside  the 
kiln.  Wfaoi  tiie  coal  is  finely  powdered  and  dry  this  mate- 
rial will  flush,  or  flow  into  the  kibi  unless  restricted  by 
mechanical  appliances,  and  if  permitted  to  accumulate 
in  tlie  kiln  it  is  liable  to  cause  an  explosion  by  the  gases 
thuBgmerated.  It  is  alleged  here  that  the  explosion  which 
caused  the  plaintiff's  injuries  was  due  to  the  lack  or  ab- 
srace  of  the  inner  tube  in  the  conveyor,  thus  pamitting 
the  fud  to  flow  into  the  kiln  too  rapidly. 

It  is  admitted  that  the  defendant  had  no  system  or 
melliod  of  inspection  of  the  conveyors  while  in  use,  and 
that  no  inspection  had  been  made  of  this  apparatus  at  any 
time. 

T%e  reasons  ^ven  for  the  conclusion  reached  by  the 
trial  Judge  in  entering  the  judgment  for  the  def aidant,  are 
set  oat  at  length  in  a  very  painstaking  opinion  filed  mth 
the  order.  He  states  that  there  was  no  evidence  that  this 
particular  conveyor  ever  had  an  inner  tube,  or  that  it  was 
called  a  Oifford  ccmveyor,  and  in  the  absence  of  evidence 
as  to  tiie  ordinal  condition  of  the  machine  there  was  no 
necessity  for  the  jury  to  consider  the  question  of  inspec- 
tion and  further:  tive  object  of  mspection  is  not  to  dis- 
wret  tiie  original  construction  of  a  machine,  but  it  is  to 
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discover  d^ects,  and  while  the  authorities  are  undisputed 
as  to  the  duty  of  inspection,  yet  it  is  also  true  as  we 
charged  the  jury,  ''Now  while  it  is  tlie  duty  of  an  onployee 
to  inspect  machinery  ....  while  that  is  a  general  duty, 
yet  it  depends  on  circumstances,  and  there  must  be  evi- 
dence before  a  jury  to  show  the  jury  just  exactly  how 
often  and  in  what  way  machinery  should  be  inspected,  be- 
fore you  can  hold  the  def aidant  liable  for  damages  for 
want  of  inspection.^' 

In  charging  the  jury  the  trial  judge  said, ''  I  also  instruct 
you  in  a  matter  of  law,  that  this  is  not  tiie  case  of  a  de- 
fective machine;  it  is  not  the  case  of  a  machine  that  was 
supplied  for  use  complete  and  fully  equipped,  and  then  by 
reason  of  breakage  or  by  reason  of  wear  became  defec- 
tive ....  %h&te  is  no  evidence  that  this  conveyor  to  the 
No.  6  kiln  ever  had  an  inner  tube  or  not.'' 

It  was  rightly  considered  of  special  importance  on  the 
trial  that  the  conveyor  should  be  clearly  identified  hf 
some  name  that  would  distinguish  its  character  and  con- 
struction from  others  of  different  names.  The  plaintiff 
testified,  "  Q.  Do  you  know  the  names  of  the  ccmveyors 
that  were  in  the  Nazareth  Cement  Mills  on  June  18, 1008 
(the  date  of  the  accident)  ?  A.  Gifford.  Q.  Where  had  you 
been  employed  or  had  worked  with  Gifford  madiinery 
before?  A.  At  the  Phoenix,  at  Nazareth,  and  the  White 
Hall.  Q.  When  you  saw  a  Gifford  apart  six  years  beforei 
what  did  it  consist  of?  A.  It  consisted  of  a  screw  eon-^ 
veyor  and  a  tube  over  or  encircling  it;  the  case  was  visible, 
the  inside  was  concealed  in  a  way  that  they  can  be  ex- 
amined easily  by  unbolting  the  lid  or  head  end.''  Edward 
Kem,  an  expert  burner  testified  that,  Gifford  conveyois 
had  an  inner  tube.  This  mtness  had  worked  with  con- 
veyors of  this  type  at  three  other  places;  had  seen  them 
taken  apart,  and  each  had  an  inner  tube  around  the  con- 
veyor; that  the  ones  at  kilns  Nos.  2,  3  and  4,  were  not 
GMord  conyevors,  but  that  at  kilns  Nos.  6,  6,  7  and  8| 
they  were  of  that  type  or  kind.  John  E.  Afiller,  testified 
that  short  conveyors  were  ^^U"  8hiq>ed  and  were  g^ieraUy 
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called  Gifford  conveyors.  When  a  new  Gifford  conv^or 
is  installed  there  is  an  inner  tube  around  the  conveyor, 
and  that  he  never  saw  a  new  one  without  such  a  tube. 
Phillip  German,  a  burner  with  twenty  years'  experiencei 
testified,  that  the  short  type  of  conveyor  is  called  a  Gifford, 
that  such  a  conveyor  had  an  inner  tube  put  there  to  hold 
the  coal  from  rushing,  that  he  had  put  one  in  at  another 
kiln,  that  it  was  twenty-three  inches  long  and  made  of 
Ught  sheet  iron.  John  E.  Miller  testified,  that  the  ad- 
vantage, if  any,  between  a  long  and  a  short  conveyor  is 
this:  the  short  conveyor  carries  the  stuff  a  short  distance 
and  it  is  more  freely  carried  than  the  long  conveyor.  The 
principle  of  a  long  conveyor  is  to  hold  the  stuff  and  check 
it  to  give  it  a  steady  supply,  and  this  accomplished  what 
the  inner  tube  does  with  a  short  conveyor,  it  is  built  just 
the  same  as  an  inner  tube.  L.  H.  Rosebary,  an  expert, 
who  was  called  by  the  defendant,  and  the  inventor  of  the 
process  of  using  pulverized  coal  as  a  fuel  mth  which  to 
bum  cement  in  a  rotary  kiln,  testified  very  clearly  in  re- 
gard to  the  manner  and  risks  incident  to  using  pulverised 
coal,  and  that  the  reason  for  using  ''a  long  feed  screw  to 
fit  in  a  tube  with  a  very  close  fit,"  was  the  most  finished, 
the  most  effectual  way  of  preventing  the  flow  or  flush  of 
coal  into  the  kiln. 

We  have  carefully  gone  over  this  testimony  and  ate 
constrained  to  believe  that  a  jury  would  have  been  fully 
warranted  in  concluding  that  the  short  conveyors  "No.  6 " 
are  well  known  by  employer  and  employees  as  ''Giffords," 
and  that  they,  when  properly  installed,  were  equipped 
with  what  all  the  witnesses  call,  an  inn^  tube,  to  make 
it  safer  for  use,  and  that  the  long  conveyor  was  a  sub- 
stitute for  the  shorter  type,  and  by  reason  of  its  greater 
length  secured  the  same  degree  of  safety  without  the 
inner  tube  which  the  shorter  type  did  mth  it,  the  purpose 
in  each  construction  being  to  prevent  the  very  thing 
which  the  jury  could  reasonably  have  found  to  have  beira 
the  cause  of  the  accident  in  this  case — an  unexpected 
rush,  flow  or  accumulation  of  coal  in  the  kiln. 
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If  it  was  not  structurally  safe  to  use  a  short  conveyor 
without  an  inner  tube, — or  put  it  the  other  way,  if  it  was 
safer  to  have  an  inner  tube  in  such  a  ccmveyor,  it  matters 
but  little  to  the  defendant  in  the  li^t  of  his  admission 
that  th^re  never  was  an  inner  tube  in  this  conveyor — 
never  had  been  one,  and  no  provision  made  for  using  aoe. 
The  internal  construction  could  not  be  known  to  ihe 
plaintiff,  the  defendant  was  conclusivdy  presumed  to 
know  it,  and  whether  defective  in  original  construction, 
"Or  allowed  to  become  so  by  use,  decay  of  parts,  or  neg^- 
gent  inspection,  is  not  material  as  the  continuing  and 
bounden  duty  of  the  employa:  was,  not  only  to  furnish  a 
reasonably  safe  place,  Welch  v.  Carlucci  Stone  Co.,  215 
Pa.  34,  and  with  reasonably  safe  machin^y  and  appfi- 
ances,  but  the  law  imposes  upon  him  the  f  urtha:  obligation 
of  using  reasonable  care  to  keep  such  a  place  and  such 
instrumentalities  in  a  reasonably  safe  condition,  and  this 
is  to  be  accomplished  only  by  a  proper  and  timely  inspeo- 
tion,  so  as  to  ascertain  defects,  if  any,  and  repair  them, 
Finnerty  v.  Bumham,  205  Pa.  305,  or  as  defined  in  Lillie 
V.  American  Oar  &  Foundry  Co.,  209  Pa.  161,  "The  duty 
to  provide  a  safe  place  to  work  and  to  maintain  it  in  a 
reasonably  safe  condition  by  inspection  and  repair,  is  a 
direct  personal  and  absolute  obligation  from  which  nothing 
but  performance  can  relieve  an  anployer,  and  the  person 
to  whom  it  is  delegated  becomes  a  vice  principal,  whose 
neglect  is  the  neglect  of  the  employer.  See  also  Gilb^ 
V.  Elk  Tanning  Co.,  221  Pa.  176. 

The  proximate  cause  of  the  accident  was  shown  with 
reasonable  clearness  to  be  the  rush  or  flush  of  coal  into 
the  kihi,  or  it  might  possibly  have  been  because  the  plain- 
tiff did  not  tiun  over  the  conveyor  at  the  proper  time,  (x 
properly  manage  the  air  blasts,  or  to  the  lack  of  coal  sup- 
plied, or  the  absence  of  an  inner  tube.  The  testimcmy  in 
regard  to  each  of  these  was  conflicting,  and  every  material 
fact  aU0g!ed  in  regard  to  each  of  Uiem  was  in  a  sense  d^iied 
or  contradicted,  and  as  such  disputed  facts,  tii^  were 
submitted  to  the  jury  unda:  proper  mstructions. 
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Every  witness  whose  attention  was  directed  to  tiiat 
phase  of  the  case  testified^  that  an  inner  tube  would  make 
the  operation  of  the  conveyor  safer,  and  the  fact  that  other 
employers  or  ^nployees  are  negligent  or  reckless  in  the 
operation  of  their  machines,  is  no  justification  or  excuse 
for  this  employer  in  being  negligent  and  reckless — ^if  there 
is  any  evidence  from  which  a  jury  could  find  the  fact  of 
negligence.  Had  there  been  a  reasonable  inspection  of  the 
controller,  all  doubt  on  this  subject  would  have  been  re- 
moved, and  the  employer's  refusal  to  do  his  manifest  duty 
by  making  any  inspection  puts  him  in  poor  grace  to  say 
that  the  cause  of  the  accident  is  in  doubt. 

On  trial  the  jury  were  told  *'some  of  the  witnesses  have 
said  that  the  short  conveyor  was  a  conveyor  that  allowed 
more  pulv^zed  coal  to  go  through,  that  th^re  was  more 
danger  of  flushing;  other  of  the  witnesses  have  said  that 
it  did  not  make  any  difference,  that  the  coal  would  go 
through  at  any  rate.  Before  you  can  find  for  the  plaintiff 
on  that  branch  of  the  case,  you  must  find  that  the  conveyor 
No.  6,  the  short  conveyor,  was  more  dangerous  than  that 
which  was  ordinarily  in  use  in  other  mills.'' 
^  Conceding  that  the  mere  happening  of  the  accident 
raised  no  presumption  that  it  was  due  to  the  negligence  of 
the  employer,  and  that  a  specific  act  of  negligence  must  be 
shown.  Price  v.  Ldiigh  Valley  R.  R.  Co.,  202  Pa.  176;  Hig- 
gins  V.  Fanning,  195  Pa.  599;  Alexander  v.  Water  Co.,  201 
Pa.  252,  and  that  it  is  not  permissible  to  guess  at  the  cause 
and  assxune  that  it  was  something  for  which  the  defendant 
was  responsible:  Reese  v.  Clark,  146  Pa.  465. 

But  we  have  in  this  case  a  large  number  of  intelligent 
witnesses  who  by  experience  are  familiar  with  the  opera- 
tion of  this  appliance,  and  testified  that  in  their  opinion 
the  explosion  was  caused  by  flushing  of  the  coal  and  that 
it  would  have  been  entirely  prevented  or  at  least  the  risk 
would  have  been  largely  reduced  by  the  use  of  an  inner 
tube,  so  that  it  was  not  for  the  court  to  say,  as  a  matter 
of  law,  "that  this  is  not  the  case  of  a  defective  machine," 
and  by  ignoring  the  plain  and  manifest  duty  as  declared 
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in  many  decisions,  by  refusing  to  make  any  inspection, 
this  defendant  committed  a  specific  act  of  n^ligence,  so 
that  it  was  for  the  jury  and  not  the  court  to  say  whether 
the  evidence  tended  to  show  what  was  the  proximate  cause 
of  the  plaintiff's  injury,  as  well  as  whether  in  the  light  of 
his  experience  in  the  business  and  with  this  conveyor  in 
particular,  it  was  a  risk  natiurally  and  reasonably  incident 
to  the  plaintiff's  ^nployment  to  continue  to  work  with 
an  appliance  such  as  this:  Rummell  v.  Dilworth,  111  Pa. 
343;  Danisch  v.  Amer,  214  Pa.  105;  McGeehan  v.  Hughes, 
217  Pa.  121. 

The  employer  had  the  means  at  hand  to  find  out  the  ex- 
act condition  of  affairs  and  it  was  his  duty  to  know.  The 
employee  will  not  be  presimtied  to  have  assumed  the  exist- 
Oice  of  defects  which  could  only  be  discovered  by  special 
inspection;  McKee  v.  Steel  Co.,  213  Pa.  333;  Valjago  v. 
Steel  Co.,  226  Pa.  514.  The  plaintiff  had  the  right  to 
assume  that  the  machine  was  a  reasonably  safe  one:  Burt 
V.  Jessup  Steel  Co.,  229  Pa.  562;  Reed  v.  American  Dye- 
wood  Co.,  231  Pa.  431;  Bardsley  v.  Gill,  218  Pa.  56. 

For  the  reasons  above  given  the  judgment  is  reversed 
and  the  judgment  now  directed  to  be  entered  on  the  ver*- 
dict  in  favor  (rf  the  plaintiff. 


Davis,  AppeUant,  v.  Komer. 

Practice^  C,  P. — Pleading — SUxUment  of  claim — InsuffiderU  stated 
ment — Affidavit  of  defense. 

1.  In  an  action  for  goods  sold  and  delivered  a  statement  of  claim 
which  sets  forth  a  number  of  items  indicated  by  miintelligible  abbrevia- 
tions, letters  and  figures  lumped  as  to  amount,  and  followed  by  the 
wwds  "Leaded  and  plate  glass  as  per  estimate  ninety  dollars;  shelving 
and  wainscoting  as  per  estimate  fifty-five  dollars/'  is  an  insufficient 
statement  of  claim,  and  does  not  impose  upon  the  defendant  ibe  duty 
of  filing  an  affidavit  of  defense. 

2.  An  order  dischargmg  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  will  not  be  reversed  on  appeal  in  doubtful  and  un- 
certain cases,  but  only  m  such  as  are  dear  and  free  of  doubt. 
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Submitted  March  8,  1912.  Appeal,  No.  42,  March  T., 
1W2,  by  plaintiff,  from  order  of  C.  P.  Luaeme  Ck).,  Oct.  T., 
1910,  No.  1,296,  discharging  rule  for  judgment  for  want  of 
a  sufficient  affidavit  ol  defense  in  case  of  C.  R.  Davis  and 
Reese  Davis,  trading  as  C.  R.  Davis  &  Son,  v.  Frank 
Komer.  Before  Rice,  P.  J.,  Hsnderson,  Orladt,  Head 
and  PoBTBB,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Error  aasigried  was  order  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Wm.  N.  Reynolda  and  Wm.  N.  Reynolda,  Jr.y  for  ap- 
peUant. 

James  McQuade  and  Arthur  0.  Kleemarm^  for  appellee. 

Opinion  by  Mobrison,  J.,  April  15, 1912: 

The 'plaintiff  declared  for  lumber  sold  and  delivered  to 

tlm  defendant  and  in  the  claim,  as  filed,  we  find  the 

following: 

"June  27  6  pes.  1x10x16  W.  P. ' 
3  pes.  1x8x16   W.  P. 
8  pes.  1x6x16   W.P. 
5  pes.  1x3x12   W.  P. 
54  tin.  ft.  1x4 
275  tin.  ft.  \xl"  stop 2.75" 

In  addition  to  this  the  declaration  contains  the  f oUowing 
items:  '^Leaded  and  plate  glass  as  per  estimate  90.00; 
shelving  and  wainscoting  as  per  estimate  55.00."  We  are 
clearly  of  the  opinion  that  the  above-quoted  items  are  so 
indefinite  and  uncertain  that  no  duty  is  imposed  on  the 
defendant  of  filing  an  affidavit  of  defense.  If  such  esti- 
mates were  made,  were  they  oral  or  in  writing?  If  oral, 
the  substance  at  least  of  what  was  said  and  agreed  to 
ought  to  have  been  stated.    If  in  writing,  a  copy  of  said 
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estimates  should  have  been  attached  to  the  declaration. 
As  to  the  bill  of  items  of  lumber  the  defendant  had  a  n^t 
to  be  informed  definitely  of  the  kind,  quality  and  omdi- 
tion  of  the  materials  furnished.  We  consider  the  plain- 
tiff's declaration  in  conflict  with  our  decision  in  Altoona 
Concrete  Const.  &  Supply  Co.  v.  Contracting  Co.,  29  Pa. 
Superior  Ct.  512;  also  Leek  v.  Livingston  Manor  Mfg%  Co., 
30  Pa.  Superior  Ct.  377.  See  also  Northwest  Bldg.  &  Loan 
Assn.  V.  Godfrey,  41  Pa.  Superior  Ct.  237,  where  we  said: 
"An  order  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense  will  not  be  reversed  on  ap- 
peal in  doubtful  and  uncertain  cases  but  only  in  such  as 
are  clear  and  free  of  doubt.  Many  of  the  cases  support- 
ing this  general  rqje  are  cited  in  the  (^oinion  of  the  Su- 
preme Court  in  the  recent  case  of  Wilson  v.  Bryn  Mawr 
Trust  Co.,  225  Pa.  143.  Viewing  the  statement  of  claim 
and  the  affidavit  of  defense  in  the  lig^t  of  this  rule,  we  are 
of  opinion  that  the  appeal  should  be  dismissed.^' 

We  are  of  the  opinion  that  the  plaintiff  signally  failed  to 
file  a  declaration  which  called  upon  the  defendant  to  file  an 
affidavit  of  defense.  An  insufficient  declaration  or  state- 
ment of  claim  imder  oiu:  procedure  act  of  1887  does  not 
impose  upon  a  defendant  the  necessity  of  replyijtig  thereto 
by  affidavit.  The  defendant  in  the  present  case,  there- 
fore,, was  not  ci^ed  upon  to  file  an  affidavit  of  defense: 
Leek  v.  Livingston  Manor  Mfg.  Co.,  30  Pa.  Superior  Ct. 
377- 

Appeal  dismissed,  at  the  cost  of  appellants,  without 
prejudice  to  their  right  to  a  trial  by  jury  and  a  second 
appeal  after  fiinal  judgment. 
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Walsh,  Appellant,  v.  Norris. 

Janice  qf  the  peace— Fees^Act  of  April  23, 1909,  P.  L.  160. 

The  Act  of  April  23, 1909,  P.  L.  160,  entitled,  "An  act  to  regulate 
and  establish  the  fees  to  be  charged  by  justices  of  the  peace,  aldermen 
and  magistrates  in  this  commonwealth"  does  not  apply  to  justices 
of  Uie  peace  who  were  elected  prior  to  the  date  of  the  approval  of  the 
act. 

Submitted  March  5,  1911.  Appeal,  No.  20,  March  T., 
1912,  by  plaintiff,  from  judgment  of  C.  P.  Luzerne  Co., 
Dec.  T.,  1910,  No.  588,  for  defendant  on  case  stated  in 
suit  of  William  P.  Walsh  v.  James  M.  Norris,  County 
Controller.  Before  Rice,  P.  J.,  Henderson,  Orlady, 
Head  and  Porter,  JJ.    AflSrmed. 

Case  stated  to  determine  liability  of  the  city  of  Wilkes- 
Barre  for  certain  fees.    Before  Garbian,  J. 

From  the  record  it  appeared  that  the  plaintiff,  an  alder- 
man and  ex  officio  justice  of  the  peace,  was  elected  to  his 
office  on  February  16,  1909,  for  a  term  of  five  years  com- 
mencing the  first  Monday  in  May,  1909.  The  plaintiff 
claimed  that  he  was  entitled  to  the  sum  of  $6.75  as  fees 
earned  by  him  imder  the  Act  of  April  23,  1909,  P.  L.  160, 
in  a  prosecution  heard  and  returned  by  him  on  May  9, 
1910.  The  coimty  controller  refused  to  approve  the  claim 
and  allowed  him  $4.24,  the  amoimt  provided  by  the  Act 
of  May  23,  1893,  P.  L.  117. 

The  court  rendered  a  judgment  for  the  defendant  on  the 
case  stated. 

Error  assigned  was  in  entering  judgment  for  def^idant 
on  the  case  stated. 

W.  P.  Walsh  and  Rt^h  Trescotty  for  appellant. 

WiUiam  S.  McLean,  Jr.,  and  James  M.  Stack,  for  ap- 
pellee. 
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Pbb  CxTitiAM^  April  16,  1912: 

This  case  is  ruled  by  our  decision  in  Frdler  v.  Schuyl- 
kill County,  46  Pa.  Superior  Ct.  68,  a  case  reported  since 
the  opinion  of  the  learned  judge  in  the  present  case  was 
filed.  He  was  clearly  right  in  entering  judgment  for  the 
defendant. 

The  judgment  is  affirmed. 


Hoffman  v.  Strong,  Appellant. 

Waters — Dkersion  of  siream — Equity — InjuncUon, 

1.  Where  an  upper  riparian  owner  diverts  waters  from  a  stieara 
by  a  ram  for  the  purpose  of  domestic  use,  and  returns  the  smface 
waters  to  the  stream  in  such  a  way  that  they  reach  the  stream  below 
the  ram  of  the  next  lower  riparian  owner,  so  that  the  latter  is  deprived 
of  sufficient  water  for  domestic  purposes,  and  a  portion  of  his  land 
is  turned  into  a  wet  and  swampy  place,  the  upper  owner  will  be  re- 
sUsined  by  injunction  from  contmuing  such  improper  diversioii  of 
waters. 

Appeals — Assignmmis  €f  error — Exceptions — EqwJty  practice. 

2.  Where,  on  an  appeal  from  a  decree  in  equity,  the  record  fuls  to 
disclose  any  exceptions  taken  to  the  findings  of  fact,  conclusions  <rf 
law  or  the  final  decree,  there  is  nothing  b^ore  the  appellate  court 
to  sustain  any  of  the  assignments  of  error. 

i^ubmitted  March  12,  1912.  Appeal,  No.  6,  March  T., 
1912,  by  defendants,  from  decree  of  C.  ?•  York  Co.,  April 
Term,  1910,  No.  1,  on  bill  in  equity  in  case  of  George  C. 
Hoffman  v.  Emanuel  Strong  and  Jacob  Masemore.  Be- 
fore Rice,  P.  J.,  Henderson,  Mobbison,  Obladt  and 
Head,  JJ.    AflBirmed. 

Bill  in  equity  for  an  injimction. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  awarding  injunction. 
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K.  W.  AWand  and  John  A.  Hocber,  for  i^^iclkiits. 

E.  D.  BerUzdf  for  appellee. 

Opinion  bt  Morrison,  J.,  March  1, 1912: 
The  plamtlff  and  Strong,  one  of  the  defendants,  owned 
and  occupied  adjoining  farms.  In  November,  1902,  Strong 
erected  a  ram  for  the  purpose  of  forcing  water  from  a  fflnall 
stream  which  arose  cm  his  farm  to  his  buildings  for  do- 
mestic use.  The  water  of  said  stream  also  passed  through 
plaintiff's  farm.  Hoffman  also  erected  a  ram  for  the 
purpose  of  conveying  water  from  the  stream  which  had 
always  flowed  through  his  land  to  his  buildings  for  domes- 
tic purposes.  Hoffman  alleged  that  the  defendants  had 
unnecessarily  diverted  water  from  the  stream  and  had 
turned  the  waste  water  into  anotha:  channel  so  that  it 
reached  the  stream  below  his  ram  and  thereby  prevented 
him  frcmi  having  sufficient  water,  in  times  of  drought,  for 
his  use,  and  that  the  water  so  diverted  was  carried  upon 
his  land  and  created  a  wet  and  swampy  place  which  had 
theretofore  been  dry.  The  parties  joined  issue  and  the 
court  below  heard  a  large  mass  of  testimony  and  found 
the  facts  and  conclusions  of  law  which  in  our  opinion  fully 
warranted  the  decree  which  was  made  and  filed  on  March  6, 
1911,  substantially  granting  the  relief  inrayed  for  in  the 
bill. 

We  have  examined  the  appellants'  paper-book  and  the 
appendix  and  fail  to  find  any  exceptions  to  the  findings 
of  fact,  conclusions  of  law  or  to  the  decree.  Under  the 
equity  rules  exceptions  must  be  filed  and  if  no  exceptions 
be  filed  all  objections  shall  be  deemed  to  be  waived  and  a 
final  decree  entered  by  the  prothonotary  as  of  course. 
If  exceptions  shall  be  filed,  they  shall  be  heard  upon  the 
argument  list  as  upon  a  rule  for  new  trial,  and  the  judge 
or  court  in  banc  shall  have  powa:  to  sustain  or  dismiss 
any  of  such  exceptions  and  confirm,  modify  or  change  the 
decree  accordingly.  Upon  appeal  to  the  Supreme  or 
Superior  Court  such  matters  oidy  as  have  been  excepted 
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to  and  finaUy  passed  upon  by  the  court,  shall  be  assigned 
for  error.  See  Equity  Rules,  63, 64, 65, 66  and  67,  page  146 
etc. 

In  the  index  to  appellant's  paper-book  we  find  the  fol- 
lowing: "Exceptions  taken  in  the  court  below  page  12.'' 
An  examination  of  appeUant's  paper-book,  however,  fails 
to  disclose  to  us  any  exceptions  therein.  Therefore  the 
assignments  of  error  cannot  be  considered.  In  addition 
to  this  the  final  decree  is  not  excepted  to  and  in  such  case, 
even  if  the  findings  of  fact  and  conclusions  of  law  had  been 
duly  excepted  to,  the  decree  would  stand  imless  an  ex- 
ception had  been  taken  to  it.  In  the  recent  case  of  tiie 
Standard  Soap  &  Oil  Co.  v.  Printz  Degreasing  Company, 
232  Pa.  64,  Mr.  Justice  Brown,  speaking  for  the  Supreme 
Court,  said:  "Though  the  numerous  assignments  com- 
plain of  the  court's  findings  and  of  what  was  not  found, 
not  one  is  to  the  decree,  and  it  cannot  therefore  be  dis- 
turbed. ...  If  it  is  right  it  is  of  little  moment  what 
led  up  to  it:  FuUerton's  Est.,  146  Pa.  61;  and,  as  it  is  the 
wrong  from  which  the  appellant  suffers,  if  it  was  improp- 
erly made,  it  must  be  assigned  as  error:  Seltzer  v.  Boyer, 
224  Pa.  369.  The  appeal  is  dismissed  at  appellant's  costs 
and  the  decree  aflSrmed,"  etc. 

For  the  reason  that  the  findings  of  fact,  conclusions  of 
law  and  final  decree  do  not  appear  to  have  been  excepted 
to,  and  for  the  further  reason  that  all  of  the  judges  who 
heard  the  argument  of  this  case  are  of  the  opinion  that 
the  decree  is  right,  the  assignments  of  error  are  all  dis- 
missed at  appellant's  cost,  and  the  decree  is  aflSrmed. 
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Bristol  Township  Road. 

Road  law— Opening  road— Vacating  road— Ad  of  Jxme  IS,  1886, 
P.  L.  661 — Improvement. 

1.  Combining  in  one  petition  a  prayer  to  open  a  road,  and  to  vacate 
another  that  may  be  thus  rendered  useless,  inconvenient  or  burden- 
some, is  not  improper  practice  if  the  statutory  requirements  relating  to 
opening  and  vacating  roads  are  observed  in  other  particulars. 

2.  The  requirements  of  the  Act  of  June  13, 1836,  sec.  18,  P.  L.  551, 
that  the  road  to  be  vacated  shall  be  useless,  inconvenient  or  burden- 
some, is  in  the  disjimctive,  and  it  is  not  necessary  that  all  the  elements 
should  be  present  to  justify  a  vacation.  If  any  one  of  the  three  con- 
ditions is  found  to  exist  to  the  satisfaction  of  the  court,  a  sufficient 
reason  in  this  regard  is  established. 

3.  A  mere  allegation  in  the  petition  that  the  road  is  useless,  etc.,  is 
sufficient  to  warrant  the  appointment  of  viewers.  It  is  not  necessary 
to  state  the  facts. 

4.  A  report  of  viewers  which  states  that  "there  are  no  improvements 
along  the  line  to  be  laid  out "  is  not  defective  in  failing  to  set  out  the 
fact  that  a  railroad  was  on  the  ground.  A  railroad  on  the  ground  is 
not  such  an  improvement  as  to  other  landowners  as  requires  mention 
in  the  report. 

Road  law — Railroads — Opening  road  across  railroad — Jurisdiction — 
Act  of  June  7, 1901,  P.  L.  631. 

5.  The  fact  that  the  draft  accompanying  the  report  of  a  board  of 
viewers  shows  that  "the  new  road  opened  was  laid  out  over  the  tracks 
of  a  raihroad  company  at  grade  "  does  not  oust  the  jurisdiction  of  the 
court,  where  it  appears  that  the  only  party  objecting  was  the  owner 
of  land  on  each  side  of  the  road  to  be  opened;  that  the  county  com- 
missioners could  not  construct  a  road  at  grade  without  the  consent  of 
the  court,  and  that  the  railroad  company  filed  a  stipulation  to  pay 
aU  costs  and  damages  and  to  construct  an  overhead  or  underneath 
crossing  as  may  be  required  by  the  court  of  conunon  pleas. 

Argued  Nov.  21, 1911.  Appeal,  No.  113,  Oct.  T.,  1911, 
by  Linda  M.  Cadwallader,  from  order  of  Q.  S.  Bucks  Co., 
April  T.,  1910,  Sessions  Docket  No.  13,  dismissing  excep- 
tions to  report  of  viewers.  Before  Rice,  P.  J.,  Hender- 
son, Morrison,  Orlady,  Head,  Beaver  and  Porter,  JJ. 
AfiQrmed. 
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Exceptions  to  report  of  road  viewers. 

The  exceptions  were  as  follows: 

2.  The  petition  fails  to  set  forth  how  the  road  dedred 
to  be  vacated  became  a  public  road. 

3*  As  the  road  laid  out  by  the  viewers  crosses  the  trades 
of  a  railroad  company  at  grade,  this  oourt  is  without  ju- 
risdiction. 

4.  The  viewers  in  their  report  have  not  noted  or  de- 
scribed the  location  of  the  tracks  of  the  Pennsylvania 
Railroad  Company. 

5.  The  new  road  is  laid  out  across  the  tracks  of  the 
Penns^vania  Railroad  Company  at  grade.  These  tracks 
are  four  in  number  and  are  on  the  main  line  of  the  said 
Pennsylvania  Railroad  Company  running  to  New  York 
city,  and  over  them  run  a  multitude  of  trains  daily.  The 
said  grade  crossii^  would  be  in  the  highest  degree  dan- 
gerous to  the  lives,  limbs  and  property  of  those  persons 
traveling  on  the  said  proposed  road.  The  establkbrnent 
of  the  said  grade  crossing  would  be  in  violation  of  the 
policy  of  this  commonwealth,  as  declared  by  the  l^is- 
lature  and  the  courts. 

7.  The  report  of  the  viewers  does  not  find  that  said 
College  road  is  useless,  inconvenient  or  burdensome. 

8.  Said  College  road  is  not  useless,  inconv^ent  or 
burdensome.  It  furnishes  a  necessary  and  oonv^iient 
highway  to  Frankf  ord  and  Bristol  turnpike  to  those  using 
said  State  road,  China  lane  and  College  road.  The  cost 
of  maintaining  and  repairing  it  is  trifling  and  said  cost 
is  borne  by  the  exceptant,  Linda  M.  Cadwallader. 

10.  The  said  pr<^K)sed  new  road  will  furnish  a  less  con- 
venient hi^way  to  said  Frankf  ord  and  Bristol  tum^ke. 

12.  The  report  of  the  viewers  finds  that  the  said  College 
road  '^by  reason  of  the  laying  out  and  opening  of  the 
proposed  road,  will  become  usdess  and  lliat  the  same 
should  therefore  be  vacated."  There  is  no  finding  that 
BBid  road  is  at  the  present  time  useless.  The  said  CoU^p 
road  is  not  useless,  and  will  not  be  rend^:^  useless  by 
the  opening  of  said  new  road. 
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Errors  assigned  wei>8  in  difimissing  exceptions  to  the 
report  of  viewers. 

Hy  Spalding^  of  FeU  &  Spalding,  with  him  Hugh  B. 
EasOmm,  for  appellant. — ^The  proceedings  are  defective 
and  void  because  the  petition  for  the  appointment  of 
viewers  failed  to  set  forth  how  the  road  proposed  to  be 
vacated  became  a  public  road:  Drumore  Twp.  Road^  16 
Pa.  Dist.  Rep.  625;  York  Twp.  Road,  11  Pa.  Dist.  Rep, 
706;  East  Hempfield  Road,  21  Lane.  Law  Rev.  226. 

The  report  of  the  jury  of  view  was  defective  and  should 
have  been  set  aside  because  it  failed  to  note  and  describe 
the  location  of  the  tracks  of  the  Pennsylvania  Railroad 
Cknnpany:  Upper  Darby  Twp.  Road,  15  Pa.  Superior  Ct. 
652;  Leet  Twp.  Road,  159  Pa.  72;  Pittsburg  &  Connells- 
ville  R.  R.  Co.  v.  Southwest  Penna.  Ry.  CJo.,  77  Pa, 
173. 

See  also  Mifllmville  Bridge,  206  Pa.  420;  Penna.  R.  R. 
Co.  V.  Bogert,  209  Pa.  589;  Pitts.  &  Lake  Erie  R.  R.  Co.  v. 
Lawrence  Coimty,  198  Pa.  1. 

The  jurisdiction  of  the  court  below  was  not  properly 
invoked  because  the  petition  was  framed  in  entire  disre- 
gard of  the  act  of  1836  and  the  defects  of  the  petition  were, 
not  corrected  by  the  report:  Ross  Twp.  Road,  36  Pa.  87; 
Pike  Twp.  Road,  30  Pa.  Superior  Ct.  644;  Blakely  Road, 
8  Pa.  C.  C.  Rep.  498;  Hamiltonban  Twp.  Road,  19  Pa. 
C.  C.  R^.  648. 

The  whole  proceeding  in  the  court  below  was  void  for 
want  of  jurisdiction,  because  the  new  road  opened  was  laid 
out  over  the  tracks  of  a  railroad  company  at  grade.  In 
such  a  case  the  Act  of  June  7, 1901,  P.  L.  531,  has  taken 
jurisdiction  to  open  roads  from  the  court  of  quarter  ses- 
sions and  vested  it  in  the  court  of  common  pleas:  Penna. 
R.  R.  Co.  V.  Bogert,  209  Pa.  589;  Crescent  Twp.  v.  R.  R. 
Co.,  210  Pa.  334;  Ligonier  Valley  R.  R.  Co.  v.  Latrobe 
Boro.,  216  Pa.  221;  O'Hara  Twp.  Road,  152  Pa.  319; 
Mead  Twp.  Road,  66  Pa.  l65;  Guilford  Twp.  Road,  4  Pa. 
Dist.  Rep.  570. 
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Harman  Yerkes,  with  him  GUkeson  &  James,  for  f^pel- 
lee. — ^The  petition  was  in  proper  form:  Swanson  Street, 
163  Pa.  323;  Henry  Street,  123  Pa.  346;  Ross  Twp.  Road, 
36  Pa.  87;  Cheltenham  Twp.  Road,  26  Pa.  C.  C.  Rep.  1; 
Lower  Merion  Twp.  Road,  30  Pa.  C.  C.  Rep.  396;  Blakely 
Road,  8  Pa.  C.  C.  Rep.  498;  Big  Run  Road,  47  Pa.  Supe- 
rior Ct.  166;  Bean's  Road,  35  Pa.  280;  Lindsay  v.  Button, 
227  Pa.  208. 

The  question  of  granting  a  crossing  at  grade,  raised  by 
the  appellant,  is  premature.  The  duties  of  laying  out  the 
public  road  are  within  the  jurisdiction  of  the  court  of 
quarter  sessions,  and  the  jiuies  appointed  by  it;  its  discre- 
tion to  determine  whether  the  road  shall  be  permitted  to 
cross  the  railroad  at  grade  is  now  taken  away  and  the 
jurisdiction  of  the  common  pleas  is  substituted  for  it. 

Opinion  by  Oblady,  J.,  March  1,  1912: 

The  foundation  of  this  proceeding  is  the  petition  for 
the  appointment  of  viewers  to  lay  out  a  public  road,  to 
begin  and  end  at  clearly  defined  points,  and  ''if  they  see 
occasion  to  lay  out  the  same,  to  inquire  of  and  vacate  a 
public  road  now  opened  from  the  IVankf ord  and  Bristol 
Turnpike  road,  at  a  point  opposite  the  cemetery,  to  the 
terminus  of  the  Lower  State  road,  on  the  line  of  the  pro- 
posed road,  in  the  township  of  Bristol  aforesaid,  which 
said  last  mentioned  road  will  by  reason  of  the  laying  out 
of  the  proi>osed  road  become  useless,  and  make  report," 
etc.  If  this  petition  is  defective,  and  is  not  cured  by  the 
report  of  the  viewers,  all  the  subsequent  proceedings  must 
fall  with  it:  Dunbar  Township  Road,  12  Pa.  Superior  Ct. 
491. 

It  is  conceded  that  the  petition  is  copied  bodily  from 
Smith's  Book  of  Forms,  which  on  account  of  the  eminence 
of  the  compiler,  as  a  state  reporter,  caused  it  to  be 
adopted  in  general  practice  for  more  than  half  a  century 
and  accepted  by  old  lawyers  i^  a  well-recognized  standard 
of  worthiness. 

Combining  in  one  petition  a  prayer  to  open  a  road,  and 
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vacate  another  that  may  be  thus  rendered  useless,  incon- 
venient or  burdensome,  has  the  sanction  of  practice  in 
many  parts  of  the  state,  and  the  approval  of  the  Supreme 
Court.  If  the  statutory  requirements  relating  to  opening 
and  vacating  roads,  are  observed  in  other  particulars, 
we  see  no  good  reason  for  holding  that  this  practice  of 
itself  invalidates  the  proceeding.  The  authority  to  lay 
out  and  alter  a  road,  is  an  authority  to  substitute  a  new 
road  for  an  old  one,  and  whenever  this  is  done,  so  far  as 
the  old  is  supplied  by  the  new  one,  it  should  be  vacated. 
The  principles  involved  in  proceedings  imder  the  twentieth 
section  of  the  Act  of  June  13,  1836,  P.  L.  551,  apply  with 
equal  reason  to  those  imder  the  eighteenth  and  twenty- 
third  sections.  They  are  correlative  parts  of  a  system. 
The  requirement  of  the  eighteenth  section  that  the  road 
to  be  vacated  shall  be  useless,  inconvenient  or  burdensome, 
is  in  the  disjimctive,  and  it  is  not  necessary  that  all  three 
elements  should  be  present  to  justify  a  vacation.  If  any 
one  of  the  three  conditions  is  f oimd  to  exist  to  the  satis- 
faction of  the  court,  a  sufficient  reason  in  this  regard  is 
established. 

The  twenty-third  section  requires  that  the  petition  to 
vacate  "shall  set  forth  in  a  clear  and  distinct  manner  the 
situation  and  other  circumstances  of  such  road/'  The  pur- 
pose of  this  specification  is  to  put  the  court  in  possession 
of  facts  from  which  it  can  be  determined,  whether  there  is 
sufficient  reason  for  the  proposed  vacation.  The  petition 
in  this  case,  when  taken  with  the  report  of  the  reviews, 
and  the  draft  which  is  properly  a  part  of  it,  defines  the 
terminal  points  with  sufficient  precision,  so  as  to  fix  the 
ones  in  the  road  reported  to  be  opened,  and  the  one  to  be 
vacated,  as  being  identical  with  the  ones  proposed.  There 
could  not  be  any  doubt  in  regard  to  the  location  on  the 
groimd  of  an  open  and  existing  public  road,  and  the  draft 
exhibits  beyond  all  controversy,  in  its  courses  and  dis- 
tances, the  precise  terminal  points  for  each  road  as  men- 
tioned in  the  petition,  and  that  the  road  to  be  vacated  has 
a  course  of  N.  16^,  W,  and  is  646  feet  in  length  between  the 
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begiimmg  and  ending  stations,  and  this  furnished  all  the 
certainty  that  is  required.  In  an  wdinary  road  proceeding 
in  the  quarter  sessions,  we  cannot  require  that  technical 
accuracy  which  must  be  observed  in  criminal  proceedings 
in  the  same  court:  South  Abington  Township  Road,  109 
Pa.  118.  The  practice  and  dedsions  in  the  local  courts  of 
the  commonwealth  are  not  consistent  in  this  respect.  It 
was  formerly  held  that  the  omission  to  state  the  facts 
supporting  the  all^ation  that  the  road  to  be  vacated  was 
useless,  inconvenient  and  burdaisome,  was  a  fatal  defect, 
Ross  Township  Road,  36  Pa.  87,  but  later  decisions  have 
hdd  that  the  mere  allegation  that  it  was  usdess,  etc.,  was 
sufficient  to  warrant  the  appointm^it  of  viewers:  West 
Donegal  Township  Road,  21  Pa.  Superior  Ct.  620;  Keller's 
Appeal,  5  Pa.  Superior  Ct.  222;  Manheim  Township  Road, 
12  Pa.  Superior  Ct.  279.  The  additional  facts  and  cir- 
ciunstances  may  be  supplied  by  the  draft  and  report. 

It  is  lurged  that  the  report  of  viewers  is  defective  in  not 
noting  the  improvem^its  along  the  line  of  the  new  road. 
The  report  states:  '^ There  are  no  improvements  along 
the  line  to  be  laid  out."  The  draft  shows  that  this  pro- 
posed road  passes  over  the  land  of  Mrs.  Cadwalader, 
Mrs.  D'Olier,  William  Shafifer  and  the  railroad  company. 
The  jurors  find  that  Mrs.  Cadwalader  suffers  damages  and 
award  ha:  the  sum  of  $650,  and  that  the  other  landown- 
ers sign  and  attadi  to  the  report  a  release  from  all  damages 
to  their  property. 

In  O'Hara  Township  Road,  162  Pa.  319,  it  is  held,  that 
a  railroad  on  the  groimd  is  not  such  an  improvement  as  to 
oth^  landowners  as  requires  mention  in  the  report,  and 
in  Pahner  Township  Road,  109  Pa.  274,  it  is  held  that, 
when  no  mention  is  made  of  any  improvements  by  the 
viewers,  we  will  not  presume  that  any  existed.  Mere 
boundary  lines  are  not  iminx)vements,  but  fences  upon 
them,  buildings,  clearings  upon  the  land  inclosed  by 
than  are:  Upper  Darby  Townshq)  Road,  16  Pa.  Supaic^ 
Ct.  662;  Quemahoning  Township  Road,  27  Pa.  Superior  Ct. 
160.    The  certificate  of  the  viewers,  with  the  attached 
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drafts  implies  that  these  roads  are  throu^  open  cultivated 
fields  without  buildings  on  them,  and  this  fact  was  not 
denied  in  the  court  below,  by  any  exception  filed. 

It  is  urged  seriously  that  the  whole  proceeding  was  void 
for  wuit  of  jurisdiction  because  the  draft  shows  'Hhe  new 
road  opened  was  laid  out  over  the  tracks  of  a  railroad 
C(Hnpany  at  grade  and  in  such  a  case  the  Act  of  Jime  7, 
1901,  P.  L.  531,  determines  the  whole  question,  and  such 
a  road  cannot  be  laid  out  or  opened.  As  in  the  Palo  Alto 
Road,  160  Pa.  104,  we  have  here  but  one  party  objecting 
and  she  owns  land  on  each  side  of  the  road  to  be  opened. 
The  county  and  township  authorities,  the  other  adjoining 
landowners,  join  with  the  petitioners  in  urging  the  con- 
firmation of  the  proceedings  as  an  important  public  ne- 
cessity. 

From  what  appears  on  this  record,  the  admission  of 
counsel  at  bar  on  argument,  and  the  i^ysical  conditions 
of  which  the  court  may  take  judicial  notice,  there  is  undue 
anxiety  in  r^ard  to  the  danger  of  a  grade  crossing  at  this 
point.  It  is  a  matter  of  general  notoriety,  a  fact  of  public 
history  that  a  great  four-track  trunk  line  of  a  conunon 
carrier,  crosses  the  course  of  the  road  to  be  vacated,  and 
to  lessen  the  hazard  of  this  and  other  grade  crossings,  the 
railroad  company  has  constructed  a  four-track  devated 
system  which  will  so  change  the  operation  of  the  railroad, 
as  to  relieve  the  service  of  the  tracks  on  the  road  to  be 
opened,  from  all  but  siding  or  switch  purposes.  As  to  such 
a  location  and  use  at  grade,  the  court  below  says:  ''There 
is  no  reason  why,  if  the  supervisors  of  Bristol  township 
desire,  they  cannot  go  underneath  the  tracks  of  the  Penn- 
sylvania Railroad  or  overhead.  If  they  desire  to  con- 
struct the  road  at  grade,  before  they  have  the  authority  or 
the  ri^t  to  do  so,  they  must  obtain  it  frcmi  the  court  of 
common  pleas.  The  present  proceeding  in  no  way  is  in 
opposition  to  the  act  of  June  7, 1901 ;  and  at  the  suggestion 
of  the  court,  the  Pennsylvania  Railroad  Company  has 
filed  a  stipulation,  to  be  responsible  for  all  damages  as- 
sessed, and  the  cost  of  the  proceedings,  the  construction 


Digitized  by 


Google 


656  BRISTOL  TOWNSHIP  ROAD. 

Opinion  of  the  Court.  [49  Pa.  Superior  Ct. 

of  the  public  road  to  be  opened,  and  ''if  it  shall  be  found 
and  required  by  the  coiu*t  of  common  pleas  of  Bucks 
county  that  the  crossing  of  the  railroad  by  the  public 
road  shall  be  constructed  otherwise  that  at  grade,  either 
imdemeath  or  above  the  railroad  tracks  by  a  bridge,  the 
company  will  at  its  own  expense  build  and  construct  such 
a  crossing  as  shall  be  required  by  the  order  of  the  court." 

The  petitioners,  public  officials  and  the  railroad  com- 
pany are  operating  together  in  following  the  well-settled 
policy  of  this  state  as  declared  by  legislative  enactment^ 
and  judicial  decisions,  to  eliminate  as  far  as  possible  the 
deadly  grade  crossing,  which  is  now  permitted  only  when 
an  imperious  necessity  for  it  is  first  established.  Mifflin- 
ville  Bridge,  206  Pa.  420;  Penna.  R.  R.  Co.  v.  Bogert,  209 
Pa.  589;  Crescent  Township  v.  Raiboad  Co.,  210  Pa.  334; 
ligonier  Valley  Railroad  v.  Latrobe  Borou^,  216  Pa.  221, 
demonstrate  the  importance  of  protecting  the  traveling 
public  from  the  dangers  incident  to  grade  crossings,  and 
when  there  is  such  a  good  faith  movement  in  the  interest 
of  the  public  at  large,  we  will  require  substantial  and 
material  defects  in  a  road  proceeding  to  clearly  appear 
before  we  will  halt  so  beneficial  an  undertaking. 

The  appellant,  with  her  coimsel,  appeared  before  the 
viewers,  and  refused  to  produce  witnesses.  The  viewers 
heard  the  testimony  of  others  as  to  the  damages  suffered 
by  her  as  a  result  of  the  abandonment  of  College  road 
and  opening  the  proposed  road,  and  awarded  damages. 
She  did  not  except  to  the  fairness  of  the  jury  in  awarding 
her  that  sum. 

We  allow  the  amendment  of  the  title  of  the  appellant, 
overrule  the  motion  to  quash  the  appeal  so  that  tJie  case 
may  be  fully  considered. 

The  decree  of  the  court  is  affirmed. 
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East  Lansdowne  Borough. 

Boroughs — Incorporation  of— Appeals — Number  of  appellants — Ad 
of  May  9, 1889,  R  L.  m. 

1.  Under  the  Act  of  May  9,  1889,  P.  L.  174,  which  provides  that 
an  appeal  from  a  decree  incorporating  a  borough  cannot  be  taken 
by  less  than  three  persons,  an  appeal  may  be  taken  by  the  township 
solicitor,  and  the  affidavit  required  by  the  statute  made  by  him  alone, 
if  it  ai^)ears  that  he  was  authorized  to  take  the  appeal  by  the  four 
township  conmiissioners.  In  such  a  case  the  record  may  be  amended 
after  the  appeal  has  been  taken  by  adding  the  names  of  the  four  com- 
missioners as  appellants. 

Boroughs — Incorporation  of—Advertising  notice  of  application  of— 
Act  of  June  26, 1896,  P.  L,  389. 

2.  Under  the  Act  of  June  26,  1895,  P.  L.  389,  which  requires  that 
notice  of  an  application  for  the  incorporation  of  a  borough  "shall  be 
given  in  one  newspaper  of  the  proper  county  for  a  period  of  not  less 
than  thirty  days  immediately  before  the  next  regular  term  following 
the  presentation  of  such  application  and  the  filing  thereof,"  the  notice 
is  sufficiently  advertised  if  it  appears  on  February  1,  8,  15,  22  and 
March  1,  preceding  the  next  regular  term  of  the  court  conunencing 
on  March  7. 

Argued  Nov.  22, 1911.  Appeal,  No.  144,  Oct.  T.,  1911, 
by  Upper  Darby  Township,  from  decree  of  Q.  S.  Delaware 
Ck).,  Misc.  Docket  D,  page  1,  Incorporating  Borough  of 
East  Lansdowne.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orladt,  Beaver  and  Porter,  JJ.    AflBrmed. 

Petition  for  the  incorporation  of  the  borough  of  East 
Landsowne.    Before  Broomall,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  incorporating  the  borough. 

WiUiam  C.  Alexander^  for  appellants. — According  to 
the  iprool  of  publication  the  application  was  advertised 
in  a  daily  paper  of  the  county  for  five  days  only,  to  wit, 
February  1,  8,  15,  22  and  March  1,  1910.  This,  the  ex- 
ceptants  claim,  is  not  in  compliance  with  the  act,  as  the 
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said  notice  should  have  been  advertised  every  day  the 
paper  was  published,  and  the  Chester  Times  being  a  daily 
paper^  notice  should  have  been  advertised  daily:  Pyne 
Boro.  Incorp.,  6  Pa.  Dist.  Rep.  353;  Linton  Boro.  Incorp., 
6  Pa.  Superior  Ct.  36;  Versailles  Boro.,  159  Pa.  43;  Dupont 
Boro.,  14  Pa.  Dist.  Rep.  675;  North  Whitehall  Twp.,  47 
Pa.  156;  Osborne  Boro.  Incorp.,  101  Pa.  284. 

No  village  should  be  incorporated  unless  some  good 
purpose  is  subserved:  Schwenksville  Village,  18  Montg. 
County,  208;  Highspire  Village  Incorp.,  5  Dsuphin 
County,  296;  Com.  v.  Blackley,  198  Pa.  372. 

W.  Roger  Fronefield,  for  appellee. — ^The  appeal  should 
be  quashed  because  taken  by  only  one  person  aggrieved 
thereby:  Wilkinsburg  Boro.,  131  Pa.  365;  Swissvalle  Boro. 
Incorp.,  9  Pa.  Superior  Ct.  212;  Rouseville  Boro.,  12  Pa. 
Superior  Ct.  126. 

Publication  was  sufficient:  Jeannette  Boro.  Incorp.,  129 
Pa.  667. 

The  appellate  court  reviews  only  the  regularity  of  the 
proceedings  in  the  court  below:  Millboiune  Boro.,  46  Pa. 
Superior  Ct.  25;  Moosic  Boro.,  12  Pa.  Superior  Ct.  353; 
Swoyersvillc  Boro.,  12  Pa.  Superior  Ct.  118;  Narberth 
Boro.  Incorp.,  171  Pa.  211;  Taylor  Boro.,  160  Pa.  475. 

Opinion  by  Orlady,  J.,  March  1, 1912: 

We  are  met  at  the  threshold  of  this  case  by  a  motion 
to  quash  this  appeal,  which  while  entitled  ''An  appeal  on 
behalf  of  the  township  of  Upper  Darby,  Delaware  County, 
Pa.,"  it  is  in  fact  taken  by  ''William  C.  Alexander,  Sdici- 
tor  for  the  township  of  Upper  Darby,"  etc.  and  he  alone 
makes  the  affidavit  required  by  the  statute.  The  Act  of 
May  9, 1889,  P.  L.  174,  provides,  "That  in  all  proceedings 
for  the  erection  of  boroughs,  wherein  a  decree  has  been 
entered  incorporating  any  town  or  village,  ui  appeal  shall 
lie  from  any  decree  within  twenty  days  from  the  recording 
of  such  decree,  by  not  less  than  three  persons  aggrieved 
thereby." 
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The  minutes  of  the  township  commissioners  which  are 
brought  before  us  by  the  answers  filed  to  the  moticxi  to 
quash  the  appeal,  show  the  following  record :  '^  At  a  regular 
meeting  of  the  Commissioners  of  The  Township  of  Upper 
Darby,  hdd  on  June  6,  1911,  the  following  motion  was 
made  and  carried.  Moved  by  Mr.  Shee  and  seconded  by 
Mr.  John  T.  Wolfenden,  that  our  solicitor  be  instructed 
to  take  an  appeal  from  the  decision  of  the  court  at 
Media,  in  the  granting  of  a  Borough  to  East  Lansdowne. 
It  was  carried.  Members  present,  Jones,  Wolfenden,  Shee 
and  Wadas.  Members  voting,  Jones,  Wolfenden,  Shee, 
Wadas.''  This  township  is  of  the  first  class  and  has  a 
population  of  about  4,000  persons.  It  contains  property 
valued,  for  tax  assessment,  at  $4,725,210.  There  are  al- 
ready four  incorporated  boroughs  in  it,  and  this  applica- 
tion represents  100  freeholders  of  a  total  of  133  freeholders 
within  the  proposed  borough. 

We  held  in  Deniston's  Appeal,  9  Pa.  Superior  Ct.  212, 
that  '^The  right  of  a  dngle  person  interested  to  file  excep- 
tions and  to  contest  the  proceedings  in  the  quarter  sessions, 
cannot  be  said  to  carry  with  it,  by  necessary  implication, 
the  right  of  such  person  to  appeal  from  the  decision  of  that 
court  when  the  statute  regulating  the  subject  declares  that 
in  order  to  bring  up  the  case  for  review  the  appeal  must  be 
taken  by  not  less  than  three  persons,  and  in  Rouseville 
Borough,  12  Pa.  Superior  Ct.  126,  that  the  two  Acts  of 
May  9,  1889,  P.  L.  168  and  174,  taken  together,  substi- 
tuted for  the  writ  of  certiorari,  a  proceeding  called  an  ap- 
peal, took  away  the  right  to  have  the  proceedings  to  in- 
corporate boroughs  reviewed,  imless  three  persons  joined 
in  the  appeal,  and  left  the  jiuisdiction  of  the  appellate 
court  the  same  as  upon  certiorari.  In  this  case  the  solicitor 
was  directed  to  take  the  appeal  by  the  four  commissioners 
of  the  township.  They  represented  the  township  and  at 
least  acted  in  behalf  of  themselves  and  the  thirty-three 
exceptimts.  Had  their  names  been  used  instead  of  the 
solicitor  the  appeal  would  have  been  without  challenge 
in  this  respect.  The  act  does  not  prescribe  that  each  of  the 
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i^pellants  shall  make  the  oath.  It  was  a  clerical  omission 
which  it  is  now  sought  to  remedy  by  a  motion  to  amaid 
the  record  by  adding  their  names  as  appellants.  The  whole 
record  is  before  us.  The  objection  is  purely  a  technical 
one.  The  motion  to  amend  is  allowed  and  the  motion  to 
quash  is  overruled. 

The  appellant  urges  that  the  application  for  the  charter 
was  not  advertised  in  conformity  with  the  Act  of  June  26, 
1895,  P.  L.  389,  which  requires  that  notice  "  Shall  be  given 
in  one  newspaper  of  the  proper  county  for  a  period  of  not 
less  than  thirty  days  immediately  before  the  next  regular 
term  following  the  presentation  of  such  application  and 
the  filing  thereof."  The  application  in  this  case  was  ad- 
vertised in  a  daily  newspaper  in  the  county  on  Febru- 
ary 1,  8,  15,  22,  and  March  1,  preceding  the  next  regular 
term  of  the  court  which  commenced  on  March  7,  1910. 

In  Jeannette  Borough,  129  Pa.  567,  notice  of  the  applica- 
tion was  given  in  a  daily  paper  on  January  4, 5,  7,  and  in  a 
weekly  paper  on  January  9,  16  and  23,  of  1889,  and  this 
was  held  to  be  a  sufficient  compliance  with  the  Act  of 
June  2, 1871,  P.  L.  283,  providing  that  such  notice  should 
be  published  for  a  period  of  not  less  than  thirty  days  im- 
mediately preceding  the  application.  The  Act  of  1895, 
prescribe  the  same  terms  as  to  the  advertisement.  The 
notice  in  this  case  being  given  for  the  unit  of  time  named 
in  the  act,  and  this  having  expired  before  the  commence- 
ment of  the  next  term  of  the  court,  we  deem,  that  "The 
public  notice  required  by  law  appears  to  have  been  given" 
as  in  Jeannette  Borough,  129  Pa.  567.  The  remaining 
items  of  the  question  involved,  present  questions  of  fact, 
and  matters  of  discretion  in  the  conclusion  reached  by  the 
court  below. 

MiUboiune  Boro.  (No.  l.)>  46  Pa.  Superior  Ct.  19,  has 
been  so  recently  decided  by  this  court  and  the  questions 
therein  disposed  of  are  so  similar  to  the  ones  raised  by  this 
appeal,  that  it  is  not  necessary  to  repeat  the  reasons  therein 
given. 

The  decree  is  affirmed. 
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Norristown  Borough  School  District,  Appellant,  v. 
Upper  Merion  Township  School  District. 

School  lato—High  school— Cost  of  tuitionr-Act  of  May  28,  1907i 
P.  L.  202. 

1.  Under  the  Act  of  May  23,  1907,  P.  L.  202,  relating  to  the  pay- 
ment to  a  school  district  in  which  high  school  pupils  resident  of  another 
district,  are  attending,  of  the  pro  rata  cost  of  "tuition  and  school 
books,"  the  word  "tuition"  does  not  include  the  cost  of  fuel,  light, 
janitor's  salary,  an'd  other  incidental  expenses;  nor  does  it  include 
interest  upon  bonds  of  the  school  district  maintaining  the  high  school. 

ConstUiUional  law — Inequality  of  taxation — School  law. 

2.  The  Act  of  May  23,  1907,  P.  L.  202,  regulating  the  payment 
which  a  school  district,  not  maintaining  a  high  school,  shall  make  to 
another  school  district  maintaining  a  high  schodi,  for  tuition  of  pupils 
of  the  former  district  in  such  high  school,  is  not  unconstitutional 
as  creatmg  an  inequality  in  taxation;  inasmuch  as  the  district  main- 
taining the  high  school  is  not  compelled  by  the  act  to  receive  pupils 
from  other  districts,  and  can,  therefore,  always  save  itself  from  loss. 

Argued  Dec.  6,  1911.  Appeal,  No.  168,  Oct.  T.,  1911, 
by  plaintiff,  from  judgment  of  C.  P.  Montgomery  Co., 
June  T.,  1911,  No.  35,  for  plaintiff  on  case  stated  in  case 
of  Norristown  Borou^  School  District  v.  Upper  Merion 
Township  School  District.  Before  Rice,  P.  J.,  Hendeb- 
soN,  Morrison,  Orladt,  Head,  Beaver  and  Por- 
ter, JJ.    Affirmed. 

Case  stated  to  determine  the  liability  of  one  school  dis- 
trict to  another  for  tuition  of  pupils  in  a  high  school. 

SwARTZ,  P.  J.,  and  Wband,  J.,  filed  the  following 
opinion: 

No  public  high  school  is  maintained  in  the  township 
of  Upper  Merion.  After  obtaining  the  consent  of  the 
directors  of  the  Norristown  district,  thirteen  pupils  re- 
siding in  the  Upper  Merion  district  attended  the  Norris- 
town high  school,  in  pursuance  of  the  provisions  of  the 
act  of  March  16, 1905,  as  amended  by  the  Act  of  May  23, 
1907,  P.  L.  202.  These  pupils  attended  the  high  school 
Vol.  xlix— 36 
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during  the  school  term  beginning  in  September,  1910.  The 
directors  of  Upper  Merion  paid  the  bills  submitted  by  the 
Norristown  district,  for  the  months  of  September  and 
October,  1910.  When  the  November  bill  was  presented, 
the  Upper  Merion  district  refused  to  pay  the  same.  The 
directors  contend  that  the  bill  is  excessive  and  not  made 
up  in  accordance  with  the  provisions  of  the  said  act  of  1907. 

The  facts  are  given  in  a  case  stated,  and  our  opinion 
must  be  governed  and  controlled  by  this  submission. 

Under  the  act  of  1907,  the  Norristown  district  is  entitled 
to  recover  ''the  cost  of  tuition  and  school  books,  which 
shall  not  exceed  that  of  the  tuition  and  school  books  of  all 
pupils,  both  resident  and  non-resident,  pursuing  studies  of 
the  same  grades  or  coiu'ses  in  the  district  maintaining  such 
high  school."  The  act  also  provides:  "The  directors  or 
controllers,  in  any  district,  wherein  is  located  any  pubUc 
high  school  receiving  state  aid,  from  any  appropriation 
made  specifically  for  maintenance  and  support  of  such 
high  schools,  shall  deduct  their  share  of  such  appropriation 
from  the  total  cost  of  tuition  and  text  books,  of  such 
school,  before  reckoning  the  cost  per  pupil  in  making  bills 
for  tuition  to  outside  districts  for  their  non-resident  pupils." 

In  the  case  stated  the  plaintiff  district  sets  out  the  vari- 
ous items  of  expenses  incurred  in  maintaining  the  hi^ 
school.  These  items  aggregate  $26,015.25.  The  bills  are 
made  out  upon  the  basis  that  this  sum  constitutes  the 
cost  of  tuition  in  maintaining  the  high  school. 

The  defendant  eliminates  certain  items  from  this  com- 
putation. It  claims  that  these  items  so  rejected  by  it, 
form  no  part  of  the  cost  of  tuition.  The  items  admitted 
by  the  defendant  aggregate  $18,660.  To  these  amounts 
there  must  be  added  the  cost  of  school  books,  $1,795.08. 

The  plaintiff,  therefore,  bases  its  computation  on 
$27,810.33,  while  the  defendant  contends  that  the  cost  of 
tuition  and  school  books  does  not  exceed  $20,455.08. 

The  controversy  arises  over  the  meaning,  scope  or  in- 
terpretation we  are  to  give  to  the  words  "cost  of  tuition," 
as  used  in  the  act  of  1907.    Counsel  for  plaintiff  contend 
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that  ''cost  of  tuition"  means,  ''instruction  embracing  all 
of  the  incidental  elements  of  cost  which  go  to  make  up  the 
feasible  and  available  course  of  instruction  imparted  to 
the  pupil."  Counsel  for  defendant  claims  that  "cost  of 
tuition"  means  the  compensation  paid  to  teachers  for 
their  time,  labor,  skill  and  learning  in  imparting  instruc- 
tion. If  the  words  "cost  of  tuition"  stood  alone,  then  the 
broader  and  more  comprehensive  meaning  of  the  words 
might  be  urged  with  more  confidence,  but  as  they  are 
coupled  with  the  words  "school  books,"  the  wider  signifi- 
cance of  the  words  seems  to  be  excluded.  If  "tuition"  as 
used  in  the  act  was  intended  to  include  all  incidental  items 
of  cost  of  instruction,  then  it  was  useless  to  add  the  words 
"school  books,"  it  was  mere  idle  repetition,  for  surely 
school  books  are  part  of  the  incidental  expenses  of  the  high 
school.  When  the  act  of  1907  was  passed,  it  was  well 
understood  that  school  books  must  be  purchased  at  the  ex- 
pense of  the  district.  This  duty  was  imposed  upon  the 
respective  school  boards,  as  early  as  1893,  or  fourteen 
years  before  the  act  of  1907  was  presented  to  the  le^sla- 
ture.  A  statute  should  be  so  interpreted  as  to  give  signifi- 
cance to  every  part  of  the  enactment.  Where  a  statute 
used  a  word  which  has  both  a  general  and  limited  meaning 
the  court  will  adopt  the  meaning  indicated  by  the  context: 
Lehigh  County  v.  Shock,  113  Pa.  373. 

The  words  "cost  of  tuition"  may  admit  of  an  inter- 
pretation broad  enough  to  cover  the  compensation  of 
teachers  and  all  the  expenses  attending  a  school  of  in- 
struction, such  as  costs  of  fuel,  lig^t,  janitor's  salary  and 
other  incidental  expenses,  but  our  research  has  not  dis- 
closed any  case  where  the  courts  have  so  ruled,  nor  has  our 
attention  been  called  to  any  authority  where  such  signifi- 
cance was  given  to  the  words.  This  limited  meaning,  or 
what  may  be  termed  the  ordinary  meaning,  was  given  to 
the  word  "tuition,"  in  the  following  cases:  State  v.  Wis- 
consin University,  54  Wis.  159  (11  N.  W.  Repr.  472); 
Bryant  v.  Whisenant,  52  So.  Repr.  525  (Ala.) ;  Linton  v. 
Lucy  Cobb  Institute,  45  S.  E.  Repr.  53  (117  Ga.  678).   In 
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these  cases  the  courts  said,  ''that  fees  for  tuition  did  not 
include  expenses  for  heating  and  lighting  and  other  in- 
cidental costs;"  "that  there  is  a  well-defined  distinction 
between  tuition  and  a  reasonable  incidental  fee  for  heating 
and  lighting  the  schoolroom/'  In  Linton  v.  Lucy  Cobb 
Institute,  46  S.  E.  Repr.  63  (117  Ga.  678),  the  meaning 
of  ''fees  for  tuition"  was  discussed.  The  court  said, 
"the  fees  paid  by  students  are  not  in  the  nature  of  rent 
for  the  use  of  the  buildings.  These  fees  are  for  instruc- 
tion— ^for  the  time,  labor,  skill  and  learning  of  the  pro- 
fessors. Buildings,  apparatus,  desks,  blackboards  are 
necessary,  but  incidental,  and  nothing  approaching  a  rent 
charge  is  made  to  those  who  gather  in  the  halls  to  listen 
to  the  living  voice  of  the  teacher.  It  is  for  what  he  imparts 
that  the  student  pays." 

The  fact  that  the  legislature  in  the  new  school  code 
added  the  word  "supplies"  to  the  words  "cost  of  tuition 
and  school  books"  indicates  that  it  was  not  supposed  that 
"cost  of  tuition"  would  cover  "supplies,"  otherwise  it 
was  surplusage  to  add  the  word. 

We  think  the  Linton  case  gives  the  ordinary  meaning  of 
the  words  when  we  speak  of  the  "cost  of  tuition."  The 
charge  for  tuition  in  a  college  or  other  institution  of  learn- 
ing does  not  ordinarily  include  room  rent,  light  and  fuel. 
It  is  argued  by  coimsel  for  plaintiff  that  an  interpretation 
of  the  act  which  denies  compensation  upon  the  basis  of  the 
entire  cost  of  maintenance  of  the  high  school  is  unreason- 
able. We  answer  that  the  Norristown  district  must  re- 
sort to  the  act  of  1907  to  determine  its  rights  against  the 
defendant  district.  It  can  demand  and  receive  payment 
only  according  to  the  terms  of  the  statute.  It  received  the 
pupils  with  the  knowledge  that  the  law  fixed  the  method 
of  determining  the  compensation.  Even  if  the  rate  of 
payment  is  inadequate,  that  is  not  the  test  that  controls 
the  interpretation  of  the  act  of  1907.  We  are  not  prepared 
to  admit  that  the  cost  of  tuition  and  school  books,  under 
the  scope  and  significance  we  give  to  the  words,  is  inade- 
quate compensation. 


Digitized  by 


Google 


SCHOOL  DIST.,  AppeUant,  v,  SCHOOL  DIST.     666 
561,  (1912).]  Opinion  of  Court  below. 

Under  the  state  appropriation  the  Norristown  district 
receives  over  $20,000  annually.  The  act  of  1907  gives  no 
credit  to  the  defendant  district  for  any  part  of  this  appro- 
priation, in  computing  the  cost  of  tuition  in  the  Norris- 
town high  schooL  If  a  due  proportion  of  this  fund  were 
credited  to  the  high  school  maintenance,  it  would  mate- 
rially reduce  the  estimate  of  $27,811.33,  as  the  actual 
money  paid  out  by  the  district  from  the  local  taxes.  If 
the  interest  on  bonded  indebtedness,  $2,170,  is  also  de- 
ducted, the  net  balance  might  not  exceed  the  estimate  of 
$20,455.08  which  is  the  sum  admitted  by  the  Upper  Merion 
district  as  the  correct  basis  of  settlement. 

We  do  not  see  how  this  interest  on  bonds  can  be  in- 
cluded, as  a  part  of  the  cost  of  tuition  under  the  widest 
scope  that  can  be  given  to  the  words.  With  equal  pro- 
priety could  the  interest  on  the  money  invested  in  the 
hig^  school  buildings  be  included  in  the  estimate.  This, 
as  stated  in  the  Linton  case,  supra,  would  be  an  applica- 
tion of  the  school  buildings  and  grounds  to  uses  for  the 
purposes  of  corporate  gain. 

Again,  the  act  of  1907  does  not  make  it  obligatory  to  re- 
ceive the  pupils  from  outside  districts.  "The  consent  of 
the  directors  of  the  district  in  which  said  high  school  is 
located  must  be  first  obtained." 

No  doubt  the  framers  of  the  act  of  1907  contemplated 
that  the  resident  pupils  of  a  particular  high  school  might 
require  all  the  accommodations  that  were  available.  In 
such  case  the  directors  were  not  expected  to  receive  out- 
side pupils.  On  the  other  hand,  a  district  may  have  ample 
room  and  a  sufficient  corps  of  teachers  to  receive  thirteen 
outside  pupils  into  the  various  grades  without  incurring 
any  material  additional  expense.  The  high  school  district 
in  such  event  secures  a  decided  advantage  in  accepting 
the  pupils  and  receiving  the  compensation  fixed  by  the 
act.  The  salaries  of  teachers  and  cost  of  heat  and  light 
are  not  increased  at  all  in  such  cases.  But  we  must  bear 
in  mind  that  school  laws  and  school  funds  cannot  always 
be  administered  with  perfect  equality  among  the  several 
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school  districts.  The  main  purpose  of  the  common  school 
system  is  to  afford  an  opportmiity  to  all  children,  rich  and 
poor  alike,  to  obtain  an  education. 

In  the  same  spirit,  the  school  laws  are  framed  to  hnng 
a  high  school  within  the  reach  of  all  pupils  who  are  fitted 
and  anxious  to  enjoy  its  advantages.  The  legislating  was 
careful  not  to  make  the  terms  of  admission  so  burdensome 
as  to  deny  these  privileges  even  to  the  poorest  district  of 
the  state.  This  purpose  of  the  common  sdiool  system  is 
illustrated,  m  the  Act  of  May  20, 1867,  R  L.  587,  relatuig 
to  the  creation  of  independent  schocd  districts,  wherein  it 
is  declared  that  it  is  not  allowable  '^  to  carve  out  the  wealth- 
ier from  the  poorer  portions  of  a  township  or  townships.'^ 
The  thought  is,  that  in  the  administration  of  the  sjnBtem 
the  wealthier  sections  may  at  timas  be  required  to  aid  other 
localities  not  so  fortunate.  We  do  not  mean  to  intimate, 
that  in  the  case  before  us  the  defendant  ifistrict  is  not 
abundantly  able  to  pay  the  fullest  compensation  for  her 
pupils.  She  may  be  the  wealthier  of  the  two  districts; 
but  in  construing  the  law,  we  must  remj^nber  that  it  was 
enacted  for  the  state  at  large  and  we  cannot  disregard  the 
spirit  that  pervades  the  common  school  system,  idien  the 
charge  is  made  that  a  literal  intepretation  of  the  act  in 
question  works  out  an  inequality  in  the  administration  of 
the  school  funds. 

It  is  further  contencted,  on  behalf  of  the  plaintiff  district, 
that  the  act,  in  question,  is  xmconstitutional,  if  the  hi^ 
scho(^  of  Norristown  must  accept  the  compensation  based 
upon  omr  construction  of  the  act.  It  is  claimed  that  the 
taxpayer  of  Norristown  will  be  compelled  to  pay  for  the 
education  of  the  pupils  from  the  defendant  district  and 
that  this  makes  out  an  inequality  in  taxation. 

There  is  a  twofold  answer  to  this  claim.  First,  it  is  not 
shown  that  the  Norristown  district  suffers  any  loss,  and, 
secondly,  the  district  voluntarily  assumed  the  education 
of  the  pupils  under  the  terms  of  the  act.  It  waa  not  com- 
pelled to  receive  them. 

But,  if  it  were  true  that  the  Norristown  district  does  net 
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receive  full  compensation  for  the  money  expended  in  the 
education  of  the  defendant's  pupils,  and  the  act  of  1907 
compelled  these  services  at  the  hands  of  the  Nonistown 
district,  still  it  does  not  follow  that  the  act  is  unconstitu- 
tional. ''School  districts  are  but  agents  of  the  conunon- 
wealth  and  are  made  quasi-corporations  for  the  sole  pur- 
pose of  the  administration  of  the  commonwealth's  system 
of  public  education:"  Ford  v.  School  District,  121  Pa.  643. 
It  follows,  that  the  money  raised  by  taxation  for  school 
purposes  is  the  property  of  the  school  district,  Only  in  a 
limited  sense:  HughesviUe  Boro.  School  District  v.  Wolf 
Twp.  School  District,  40  Pa.  Superior  Ct.  311.  The  state 
can  still  direct  application  through  her  designated  agents, 
so  long  as  the  distribution  is  made  under  laws  that  affect 
all  districts  alike.  The  classification  of  school  districts 
does  not  offend  against  the  constitution  any  more  than 
the  classification  of  cities:  C!om.  v.  Gilligan,  195  Pa.  504. 
The  legislature  had  the  right  to  designate  how  the  school 
districts  should  apply  their  revenues  in  the  maintenance 
of  high  schools.  Surely  the  legislature  may  determine  how 
the  money  appropriated  by  it  for  school  purposes  shall  be 
applied  by  the  school  districts.  If  the  state  sees  fit  to  di- 
rect by  general  laws  that  some  of  this  money  is  to  be  ap- 
plied and  used  in  the  education  of  outside  pupils,  in  the 
established  high  schools,  how  can  the  directors  who  are 
but  the  agents  of  the  sovereign  state  defeat  this  purpose? 
In  Christiana  Boro.  School  District  v.  Sadsbury  Twp. 
School  District,  18  Pa.  Dist.  Rep.  358,  it  was  said  that 
this  authority  of  the  state  extended  even  over  the  revenues 
of  a  district  raised  by  local  taxation.  It  is  not  necessary, 
in  the  case  before  us,  to  extend  this  rule  of  law  beyond  its 
application  to  the  liberal  appropriations  made  directly 
by  the  state.  It  cannot  be  seriously  contended  that  the 
general  act  of  1907  exhausts  the  appropriations  to  the 
several  school  districts  by  the  small  loss,  if  any,  that  they 
may  sustain  in  the  education  of  outside  pupils,  in  their 
high  schools.  This  doctrine  was  carried  so  far  in  Ed- 
mondson  v.  Board  of  Education,  69  So.  Repr.  274  (108 
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Tenn.  557),  that  an  act  of  the  legislature  which  required 
the  city  to  receive,  free  of  charge,  outside  pupils  residing 
within  one  and  one-half  miles  of  the  city  limits,  was  de- 
clared constitutional  upon  the  groimd  that  the  city  re- 
ceived state  aid  for  her  schools.  Of  course  this  was 
special  legislation,  under  our  constitution,  but  it  supports 
the  priuciple  applicable  to  our  general  act  of  1907. 

We  hold  that  the  act  of  1907  is  constitutional  even  if 
some  of  the  state  appropriation  is  applied  to  the  education 
of  outside  pupils  in  the  high  schools  of  the  state.  But,  as 
already  shown,  it  is  not  necessary  to  apply  this  rule  of  law 
because  no  district  having  a  high  school  is  compelled  to 
receive  outside  pupils  and  if  it  sees  fit  to  do  so,  under  con- 
ditions which  entail  a  loss,  the  act  is  voluntary. 

The  plainti£f  is,  therefore,  entitled  to  charge  for  every 
item  of  expense  paid  for  instruction,  that  is,  for  the  money 
paid  to  those  who  impart  instruction  to  the  high  school 
pupils  and  for  school  books. 

The  plaintiff  paid  to  the  teachers  who  gave  all  their 
time  to  instruction  in  the  hig^  school $15,450  00 

It  also  paid  to  teachers  for  manual  training, 
for  instruction  in  music,  physical  culture, 
'     sewing,  to  the  medical  inspector,  and  for  at- 
tendance of  teachers  at  the  institute 3,060  00 

The  defendant  also  allows  the  claim  for  the 

athletic  trainer  and  for  field  expenses 150  00 

$18,660  00 
To  this  must  be  added  cost  of  school  books. . .       1,795  08 

$20,455  08 
We  also  allow  the  proportionate  share  of  the 
salary  of  the  Superintendent  and  his  Secre- 
tary for  work  in  the  high  school 600  00 

$21,055  08 
Less  special  state  appropriation  to  high  school         400  00* 

$20,655  08 

Perhaps  something  should  be  allowed  for  commence- 
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ment  expenses.  So  far  as  any  part  of  the  $150  claimed 
covers  money  paid  for  instruction  and  training  for  the 
commencement  exercises,  it  should  be  allowed  against 
those  pupils  who  participated  in  the  commencement.  We 
assume  that  any  instruction  given  pertained  to  the  mem- 
bers of  the  graduating  class.  The  act  of  1907  is  specific 
in  declaring,  that  the  costs  of  tuition  for  outside  pupils 
shall  not  exceed  the  cost  of  other  pupils  in  the  same  grades. 
We  are  not  informed  by  the  case  stated  whether  any  of 
the  defendant  pupils  were  in  the  grade  of  the  graduating 
class.  We  cannot  allow  any  part  of  this  claim  as  we  do  not 
have  the  facts  which  enable  us  to  determine  whether  any 
portion  of  the  $150  is  chargeable  against  the  defendant 
pupils,  as  cost  of  tuition. 

We  cannot  allow  the  claim  for  salary  and  expenses  of 
the  Wiillam  McCann  library.  The  case  stated  sets  out 
that  "It  is  a  public  library  open  to  all  residents  of  Norris- 
town  and  vicinity  who  comply  with  certain  conditions,  as 
to  returning  books,  fines,  &c."  There  is  nothing  in  this 
statement  that  casts  any  liability  on  the  defendant  district. 

Light,  fuel  and  janitor's  services,  as  already  shown,  are 
not  costs  of  tuition.  The  salaries  of  the  officers  of  the 
school  board  or  of  their  solicitor  cannot  be  allowed.  They 
are  no  part  of  the  cost  of  tuition  in  the  high  school. 

We  allowed  that  part  of  the  superintendent's  salary 
which  represents  the  time  devoted  by  him  to  the  high 
school.  He  has  supervision  over  the  work  of  the  teachers 
and  their  instruction.  His  services  in  the  high  school  are 
a  part  of  the  instruction  therein.  Just  what  the  duties  of 
his  secretary  are  does  not  clearly  appear.  The  statement 
declares,  in  effect,  that  the  charge  is  made  for  her  work  de- 
voted to  the  high  school.  If  she,  under  the  superintendent, 
prepares  papers  for  the  pupils  in  the  high  school,  or  does 
some  similar  work,  her  compensation  may  well  be  consid- 
ered a  part  of  the  cost  of  tuition. 

The  cost  of  tuition  and  school  books  for  the  school  year 
of  ten  months,  less  the  special  state  appropriation,  under 
our  conclusions,  is  $20,655.08,  or  for  one  month  $2,065.50. 
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The  average  monthly  enrollment,  in  the  high  school,  is 
given  as  444^8,  so  that  the  monthly  cost  for  each  pupil  is 
$4.64J^,  and  for  the  thirteen  pupils,  the  monthly  charge 
is  $60.39,  and  for  the  six  months  $362.34.  From  this  total 
there  must  be  deducted,  according  to  the  agreement,  an 
allowance  for  one-half  month  for  the  absence  of  Wajme 
Turner  and  a  similar  allowance  for  the  absence  of  Eliza- 
beth Supplee,  or  $4,643^^.  There  is  also  an  allowance  to 
be  made  for  overpayments,  under  protest,  for  the  months 
of  September  and  October.  The  payments  were  at  the 
rate  of  $6.25  per  month,  or  an  excess  of  $1.60J^  per  month 
for  each  pupil.  For  the  overpayment  of  thirteen  pupils  for 
two  months,  the  amount  is  $41 .73.  Deducting  these  allow- 
ances we  find  that  there  is  due  from  the  defendant  district 
under  the  case  stated  the  sum  of  $316.96^.  Nothing  is 
said  about  costs,  but  we  assiune  that  it  was  the  intention 
of  the  parties  that  costs  should  follow  the  verdict. 

And  now,  July  1,  1911,  judgment  is  entered  upon  the 
case  stated  in  favor  of  the  plaintiff  and  against  the  defend- 
ant in  the  sum  of  $315.97,  with  costs  of  suit. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
on  case  stated. 

J.  P.  Hale  Jenkins,  with  him  N.  H.  Larzelere,  for  appel- 
lant.— ^The  court  erred  in  its  construction  of  the  Act  of 
May  23, 1907,  P.  L.  202,  in  confining  "the  cost  of  tuition" 
as  meaning  "the  compensation  paid  to  teachers  for  their 
time,  labor,  skill  and  learning  in  imparting  instruction:" 
Hughesville  Boro.  School  Dist.  v.  Wolf  Twp.  School  Dist., 
40  Pa.  Superior  Ct.  311. 

The  act  of  May  23,  1907,  sec.  1,  p.  202,  is  unconstitu- 
tional: High  School  Dist.  v.  Lancaster  CJounty,  49  L.  R.  A. 
343;  Bryant  v.  Whisenant,  52  So.  Repr.  525. 

J.  Aubrey  Anderson,  for  appellee,  cited  as  to  the  con- 
struction of  the  act:  State  v.  Wisconsin  University,  54 
Wis.  159  (11  N.  W.  Repr.  472);  Bryant  v.  Whisenant,  52 
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So.  Repr.  626;  Linton  v.  Lucy  Cobb  Institute,  117  Ga. 
678  (45  S.  E.  Repr.  63). 

Cited  ad  to  the  constitutionality  of  the  act:  New  Castle 
V.  Cutler,  15  Pa.  Superior  Ct.  612;  Com.  v.  Gilligan,  196 
Pa.  604;  Hughesville  Boro.  School  Dist.  v.  Wolf  Twp. 
School  Dist.,  40  Pa.  Superior  Ct.  311;  Christiana  Boro. 
School  Dist.  V.  Sadsbury  Twp.  School  Dist.,  18  Pa.  Dist. 
Rep.  368;  Honesdale  School  Dist.  v.  School  Dist.,  16  Pa. 
Dist.  Rep.  996. 

Per  Curiam,  March  1,  1912: 

This  case  arose  out  of  a  claim  of  the  plaintiff  district 
for  the  cost  of  tuition  and  school  books  of  pupils  of  the  de- 
fendant district  who  attended  the  high  school  of  the 
plaintiff  district.  The  questions  involved  in  this  appeal 
are  whether  the  construction  given  by  the  learned  judges 
of  the  court  from  whose  judgment  the  appeal  comes,  of 
the  words  "cost  of  tuition"  in  the  Act  of  May  23,  1907, 
P.  L.  202,  is  correct;  second,  whether  that  construction 
renders  the  act  unconstitutional.  The  first  question  is 
not  free  from  difficulty,  and  the  judges  of  this  court 
who  heard  the  case  are  not  entirely  agreed  upon  it,  es^ 
pecially  as  to  that  portion  of  the  judgment  which  excluded 
the  cost  of  light,  fuel  and  janitor's  services.  But  the 
majority  of  us  conclude,  having  regard  to  the  context, 
the  ordinary  meaning  of  the  word  tuition,  and  the  general 
purpose  of  the  act,  that  the  construction  given  by  the 
learned  judges  of  the  common  pleas  is  more  likely  to 
carry  out  the  actual  intention  of  the  l^gislatiu'e  than  the 
broader  construction  contended  for  by  appellant's  coun- 
sel. The  reasoning  of  the  opinion,  in  which  both  of  the 
judges  concurred,  fully  sustains,  we  think,  the  conclusion 
reached,  and  we  do  not  see  that  we  can  add  anything 
profitably  to  what  they  have  said.  Upon  the  question 
of  the  constitutionality  of  the  act,  under  this  construction 
of  it,  we  are  all  agreed  and  conciu*  in  the  conclusion  reached 
by  the  common  pleas,  for  the  reasons  given  in  its  opinion. 

The  judgment  is  affirmed. 
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Palmer  v.  Chester  County  Gas  Company,  Appellant. 

Negligence — Gas  company — Destruction  of  shade  tree — Evidence— 
Case  for  jury. 

1.  In  an  action  against  a  gas  company  to  recover  damages  for  the 
destruction  of  a  shade  tree  alleged  to  be  due  to  gases  escaping  from 
the  defendant's  main  in  the  street,  the  case  is  for  the  jury  where  the 
evidence  shows  that  the  pipe  of  the  main  leaked  within  a  few  months 
after  it  was  laid;  that  pipes  when  properly  laid  would  not  leak  seriously 
imtil  foiur  or  five  years  after  their  construction;  and  that  in  view  of 
the  conditions  as  to  the  possible  settling  of  the  groimd,  present  and 
apparent  at  the  time  the  pipe  was  laid,  due  care  was  not  used  to  secure 
the  joints  by  lead  instead  of  cement,  so  as  to  prevent  leaking  from  the 
strain  upon  the  pipe  that  was  reasonably  to  be  anticipated. 

2.  In  such  a  case  the  fact  that  the  plaintiff  was  not  a  patron  of  the 
defendant  is  immaterial. 

Argued  Nov.  22,  1911.  Appeal,  No.  172,  Oct.  T.,  1911, 
by  defendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan. 
Term,  1911,  No.  43,  on  verdict  for  plaintiflf  in  case  of 
Elizabeth  Wood  Palmer  v.  Chester  County  Clas  Com- 
pany. Before  Rice,  P.  J.,  Henderson,  Morrison,  Or- 
LADY,  Beaver  and  Porter,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  injuries  to  a  shade  tree. 
Before  Butler,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $200.  Defendant 
appealed. 

Error  assiffned  was  in  refusing  binding  instructions  for 
defendant. 

J.  Frank  E.  HatLse,  with  him  W.  Roger  Fronefidd,  for 
appellant,  cited:  Hughes  v.  Fayette  Mfg.  Co.,  214  Pa. 
282;  East  End  Oil  Co.  v.  Torpedo  Co.,  190  Pa.  360;  Cava- 
naugh  V.  Light  Co.,  226  Pa.  86;  Patterson  Coal  &  Supply 
Co.  V.  Rys.  Co.,  37  Pa.  Superior  Ct.  212. 
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C  Wesley  Talbot,  for  appellee,  cited:  Eoelsch  v.  Phila- 
delphia County,  162  Pa.  355;  Shafer  v.  Lacock,  Haw- 
thorn &  Co.,  168  Pa.  497;  Fisher  v.  Ruch,  12  Pa.  Superior 
Ct.  240;  Lampert  v.  Laclede  Gas  Light  Co.,  14  Mo.  App. 
376. 

Opinion  by  Rice,  P.  J.,  April  15, 1912: 

The  plaintiff  alleged  in  her  statement  of  claim  that 
the  defendant  built  and  constructed  its  line  of  pipe  in 
the  street  along  her  property  in  such  negligent  and  care- 
less manner  that  large  quantities  of  poisonous  gases  were 
permitted  to  escape  therefrom,  which  gases  through  the 
negligence  of  the  defendant  came  in  contact  with  the 
fibers  and  roots  of  a  large  and  ornamental  shade  tree 
growing  upon  her  premises,  and  by  reason  thereof  the 
tree  was  killed;  whereby  she  and  her  family  were  de- 
prived of  the  comfort  and  enjoyment  afforded  by  it  and 
her  property  was  injured  in  value  in  the  sum  of  $500, 
for  which  she  brought  suit.  That  she  could  recover  upon 
proof  of  the  facts  alleged  is  beyond  question.  The  case 
of  Langford  v.  People's  Light  Co.,  43  Pa.  Superior  Ct.  394, 
is  authority  for  that  proposition,  if  authority  is  needed. 
Nor  does  the  fact  that  she  was  not  a  patron  of  the  defend- 
ant affect  that  precise  question.  Whether  the  rule  as 
to  the  burden  of  proof  or  as  to  the  degree  of  care  the  de- 
fendant was  bound  to  exercise  would  have  been  different 
if  she  had  been  a  patron  and  one  purpose  of  the  pipe  was 
to  furnish  gas  to  her  premises,  is  a  question  upon  which 
it  is  unnecessary  to  express  an  opinion.  It  is  enough  for 
the  purpose  of  this  case  to  say  that  it  was  not  a  fact  es- 
sential to  recovery  by  her.  But  as  she  was  not  a  patron 
and  there  was  no  contract  relation  between  her  and  the 
defendant,  the  latter  owed  her  no  duty  differing  in  degree 
or  kind  from  that  which  it  owed  to  all  other  owners  of 
property  abutting  on  the  street.  Further,  as  the  state- 
ment of  claim  alleged  negligent  construction,  this  fact 
was  essential  to  recovery  under  the  pleadmgs  and  was  not 
to  be  inferred  from  the  mere  fact  that  the  pipe  leaked. 
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Thus  far  we  agree  with  appellant's  counsel.  Nevertheless, 
the  fact  that  the  pipe  leaked  within  a  few  months  after 
it  was  laid  was  rendered  pertinent  to  the  question  of  neg- 
ligent construction  by  the  evidence,  if  the  jury  bdieved 
it,  that  a  gas  main  properly  constructed  will  not,  ordi- 
narily, leak  until  four  or  five  years  after  its  construction. 
A  witness  qualified  by  training  and  experiaice  to  speak 
upon  the  subject  testified:  ''K  it  is  properly  laid  and  care- 
fully calked,  and  with  sufficient  lead  in  the  joints,  I 
should  say  it  would  not  leak  seriously  within  a  year, 
or  five  or  ten  years,  if  properly  laid  with  heavy  pipe." 
The  ri^t  of  the  plaintiff  to  have  the  question  as  to  neg- 
ligent construction  submitted  to  the  jiury,  does  not  rest 
solely  on  this  testimony,  or  on  the  rule  applied  in  Fisher 
V.  Ruch,  12  Pa.  Superior  Ct.  240,  and  Matthews  v.  Pitts- 
burg &  Lake  Erie  R.  R.  Co.,  18  Pa.  Superior  Ct.  10.  This 
is  so  well  shown  in  Judge  Butlbb's  opinion  overruling 
the  motion  for  judgment  non  obstante  veredicto  that 
we  quote  therefrom  at  length:  '^According  to  plaintiff's 
witnesses,  the  main  leaked  at  the  two  joints  immedi- 
ately east  and  west  of  the  tree,  each  of  these  joints  being 
eight  to  ten  feet  from  the  tree;  according  to  def aid- 
ant's supaintendent  and  street  foreman,  but  one  joint, 
located  twenty  feet  west  of  the  tree,  was  leaking.  They 
testified,  however,  that  they  put  in  new  joints  not  only 
at  the  point  where  they  said  thare  was  a  leak,  but  at  the 
other  two  points,  and  instead  of  using  cemwt,  as  was 
originally  done,  they  substituted  at  all  three  joints,  lead, 
which  the  superintendent  testified  had  greater  tensile 
strength  than  cement,  and  was  used  in  closing  the  three 
joints  because  he  thought  there  might  be  a  further 
settling  of  the  ground  there  that  would  cause  a  strain 
on  the  pipe.  He  and  the  street  for^nan  gave  it  as 
their  opinion  that  the  leakage  had  been  caused  by  set- 
tling and  consequent  strain  on  the  pipe.  They  both 
testified  in  answer  to  rather  leading  questions  by  defend- 
ant's counsel,  that  at  the  point  of  leakage  when  the  main 
was  laid,  it  did  not  look  as  if  the  groimd  would  settle, 
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but  the  superintendent  testified  that  on  account  of  the 
nature  of  the  ground  at  that  point  he  deemed  that  lead 
would  be  the  most  advisable  joint  to  use;  that  the  ground 
was  not  a  clay,  that  it  was  more  of  a  clayey  loam;  that 
the  ground  on  High  street,  100  feet  away,  appeared 
to  be  a  more  clayey,  a  harder,  more  compact  soU;  and 
the  street  foreman  testified  that  they  used  lead  instead 
of  cement  because  they  were  afraid  the  ground  would 
settle  there,  that  it  looked  as  if  it  might  settle  again,  and 
they  thought  it  better  to  use  lead  in  this  one  particular 
place  on  account  of  the  ground  being  soft  there.  If  they 
had  renewed  with  lead  only  the  one  joint  which  they  said 
leaked,  it  might  be  argued  that  the  only  indication  of  a 
disposition  to  settle  was  the  fact  of  settling  and  leaking 
at  that  one  point;  but  when  it  appears  that  they  sub- 
stituted lead  for  cement  at  the  two  joints  further  east, 
where  they  said  no  settling  or  leaking  had  occurred,  some 
ground  arose  for  believing  that  the  character  of  the  ground 
thereabout  must  have  suggested  that  there  would  be 
some  settling,  and  that  the  exercise  of  due  care  would 
have  resulted  in  the  use  of  lead  at  these  joints  when  the 
pipe  was  laid.  Whether  in  the  exercise  of  due  and  proper 
care,  having  in  mind  the  dangerous  character  of  the  agent 
they  were  conveying  through  their  main,  their  attrition 
being  particularly  called  to  the  occasion  for  observing 
every  precaution  to  prevent  leakage  by  the  conditions 
of  the  ordinance  under  which  they  enjoyed  the  use  of 
the  street  they  should,  with  the  conditions  then  present, 
have  foreseen  some  danger  of  settling  where  the  leakage 
subsequently  occurred,  and  have  used  lead  instead  of 
cement,  was  a  proper  question  for  the  jury  imder  all  the 
evidence.  It  must  be  remembered  that  the  only  explana- 
tion defendant  offered  for  the  leaking,  was  a  settling  of 
the  ground;  no  proof  was  presented  that  any  conditions 
had  supervened  since  the  laying  of  the  pipe  that  had 
caused  the  settling.  Apparently  the  ground  just  as  it 
was  viewed  by  defendant  at  the  time  of  laying  the  pipe, 
had  subsequently  settled  because  of  its  inherent  qualities/' 
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We  all  concur  in  this  conclusion.  It  does  not  rest  on 
the  application  of  the  maxim  res  ipsa  loquitur  nor  on  a 
presmnption  of  negligence  from  the  failure  of  the  defend- 
ant to  satisfactorily  accoimt  for  the  leaking.  It  rests 
on  evidence  fairly  tending  to  show  that  in  view  of  the 
conditions  present  and  apparent  at  the  time  the  pipe  was 
laid,  due  care  was  not  used  to  secure  the  joints  in  such 
manner  as  to  prevent  leaking  from  the  strain  upon  the 
pipe  that  was  reasonably  to  be  anticipated.  The  evidence 
brings  the  case  fairly  within  the  doctrine  as  thus  stated 
by  Justice  Brown  in  Lanning  v.  Pittsburg  Railways 
Co.,  229  Pa.  575:  ''The  appellees  were  not  required  to  es- 
tablish the  negligence  of  the  defendant  by  direct  or  posi- 
tive proof.  Like  any  other  fact  negligence  may  be,  and 
often  is,  established  by  circumstantial  evidence;  but  when 
such  proof  is  relied  upon,  it  must  fairly  and  reasonably 
lead  to  the  conclusion  that  the  specific  act  of  negligence 
existed,  as  charged,  and  was  the  proximate  cause  of  the  in- 
jury sustained."  The  evidence  came  up  to  this  standard. 
It  follows  that  the  question  was  for  the  jury,  and  as  nei- 
ther of  the  two  assignments  brings  the  manner  of  its  sub- 
mission under  review  they  must  be  overruled. 

The  judgment  is  affirmed. 


Murphy,  Appellant,  v.  Marvel. 

Partnership — DissoltUion — Compensation  of  liquidating  partner, 

1.  Where  an  agreement  provides  that  a  partner  shall  receive  a  fixed 
compensation  for  attending  to  the  business  of  a  firm  engaged  in  active 
business,  the  dissolution  of  the  firm  t^minates  the  operation  of  such 
a  covenant  and  any  right  of  compensation  imder  it. 

2.  Where  the  partnership  has  been  dissolved  by  agreement,  and  one 
of  the  partners  liquidates  the  assets  without  continuing  the  operations 
of  the  business  as  a  going  concern,  this  compensation  is  not  to  be  deter- 
mined by  the  salary  which  he  received  imder  the  partnership  articles. 

Argued  Nov.  22, 1911.  Appeal,  No.  190,  Oct.  T.,  1911, 
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by  plaintiff,  from  decree  of  C.  P.  Chester  Co.,  in  Equity, 
No.  525,  on  bill  in  equity  in  case  of  Samuel  H.  Murphy 
V.  Percy  A.  Marvel  et  al.,  trading  as  the  Kennett  Brick 
Company.  Before  Rice,  P.  J.,  Henderson,  Morrison, 
Orladt,  Head,  Beaver  and  Porter,  JJ.    AflBrmed. 

Bill  in  equity  for  receiver  and  accounting  between  part- 
ners.   Before  Butler,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

The  court  entered  the  following  decree: 

It  is  determined  and  ordered  that  plaintiff  may  not 
make  any  change  or  deduction  for  services  rendered  to 
and  in  respect  of  the  property  of  the  partnership,  after 
December  6,  1909. 

Error  assigned  was  decree  of  the  court,  quoting  it. 

George  B.  Johnson,  for  appellant. — ^The  mere  institution 
of  a  suit  for  dissolution  and  accounting  does  not  dissolve 
the  firm,  nor  vest  title  to  firm  assets  in  firm  creditors  or  in 
anyone  in  their  behalf:  Brown  v.  Gray,  17  Pa.  Superior 
Ct.  563;  Marye  v.  Jones,  9  Cal.  335;  Naglee  v.  Mintum,  8 
Cal.  540;  Bagnetto  v.  Bagnetto,  51  La.  Ann.  1200  (25  So. 
Repr.  987);  Ross  v.  Titsworth,  37  N.  J.  Eq.  333. 

The  bringing  of  an  action  for  the  dissolution  of  a  part* 
nership  and  for  an  accounting,  does  not  constitute  an  elec- 
•  tion  on  the  part  of  plaintiff  to  exercise  his  right  to  dissolve 
the  partnership  which  was  one  at  will :  Brady  v.  Powers,  1 12 
N.  Y.  App.  Div.  845  (98  N.  Y.  Supp.  237);  Everhart  v. 
Everhart,  8  Luz.  Leg.  Reg.  217;  Bachman  v.  Einhom,  12 
Phila.  391;  Harris  v.  Donavan,  50  Pitts.  Leg.  J.  286. 

As  the  rule  that  denies  compensation  to  a  partner  for 
services  during  its  life  or  in  its  liquidation  rests  upon  the 
implied  intention  of  the  parties  in  entering  into  the  part- 
nerdiip,  it  will  not  be  applied  when  the  parties  have  ex- 
pressly agreed  that  compensation  may  be  had;  nor  if  the 
circumstances  show  an  implied  agreement  for  compensa- 
tion: Garretson  v.  Brown,  185  Pa.  447;  Gray  v.  Hamil,  82 
Vol.  xux — ^37 
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Ga.  375  (10  S.  E.  Repr.  205);  Pierce  v.  Cubberly,  19  Ind. 
157;  XJtley  v.  Smith,  24  Conn.  290;  Zell's  App.,  126  Pa. 
329;  McCuUough  v.  Barr,  145  Pa.  459;  Lee  v.  Davis,  70 
Ind.  464;  Lassiter  v.  Jackman,  88  Ind.  118;  Paine  v. 
Thacher,  26  Wend.  450. 

J.  Frank  E.  Hausej  with  him  Danid  C.  Danogkue,  for 
appellees. — ^When,  "the  business  mider  this  partnership" 
and  for  which  the  appellant  was  to  receive  $20.00  per 
week  to  manage,  ceased,  the  compensation  likewise  ceased. 
Thereafter  Murphy  was  a  liquidating  partner  and  inas- 
much as  no  agreement  to  compensate  him  for  his  services 
as  liquidator  was  made,  or  even  alleged  to  have  been 
made,  he  can  recover  nothing:  Gyger's  App.,  62  Pa.  73; 
Brown's  App.,  89  Pa.  139;  Book  v.  O'Neil,  2  Pa.  Superior 
Ct.  306. 

Opinion  by  Poktek,  J.,  March  1,  1912: 

The  parties,  plaintiff  and  defendants,  had  been  asso- 
ciated as  a  partnership,  operating  and  owning  a  brick 
manufactory  and  selling  the  product  thereof.  The  plain- 
tiff filed  this  bill,  on  December  6,  1909,  averring  that  he 
had  given  notice  of  dissolution  of  the  partnership,  which 
notice  had  been  accepted  by  the  defendants,  and  tiiat  the 
parties  were  "imable  to  agree  upon  the  method  to  be 
pursued  in  winding  up  and  liquidating  said  copartnership 
and  its  said  business  and  assets,  and  are  also  unable  to 
agree  upon  the  accounts  existing  by  and  between  the 
parties  hereto,  and  their  connection  with  and  relation  to 
said  partnership."  He  prayed  for  the  appointment  of  a 
receiver  to  take  possession  of  and  convert  the  assets  of  the 
firm  into  cash  and  distribute  them  among  the  creditors 
and  the  surplus  to  the  partners  as  thdr  interest  might 
appear;  for  an  accoimting  between  the  partners;  and  for 
an  injunction  restraining  the  parties  from  attempting  to 
interfere  with  the  partnership  property.  The  defendants 
filed  an  answer  admitting  that  the  partnership  had  been 
dissolved  and  joining  in  the  prayer  of  the  plaintiff,  for  the 
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appointment  of  a  receiver.  The  bill  was  not  pressed  to  a 
decree  and  no  injunction  was  issued.  The  plaintiff  as- 
sumed the  right  to  dispose  of  the  firm  assets  and  did  so. 
He  subsequently  filed  a  supplemental  bill  and  the  matter 
wafi  so  proceeded  in  that  an  account  was  stated  between 
the  partners.  The  only  question  raised  by  this  appeal  is 
the  right  of  the  plaintiff  to  be  compensate  at  the  rate  of 
$20.00  per  week,  from  December  6, 1909,  to  April  1, 1910, 
for  his  services  as  liquidating  p*artner.  The  learned  judge 
of  the  court  below  held,  under  the  pleadings  and  evidence, 
that  the  plaintiff  was  not  entitled  to  such  compensation 
during  that  period,  and  from  that  decree  the  plaintiff 
appeals. 

When  no  express  contract  is  made  for  payment  to  a 
partner  for  his  services  in  the  partnership  business,  the  law 
will  not  imply  one,  Lindsey  v.  Stranahan,  129  Pa.  635; 
Deip  V.  Edlis,  190  Pa.  25,  and  this  applies  to  a  liquidating 
partner  as  well  as  to  one  engaged  in  the  management  of 
an  active  business:  Garretson  v.  Brown,  185  Pa.  447, 460. 
The  parties  to  this  controversy  had,  in  March,  1908, 
entered  into  a  written  agreement  'Ho  form  a  partnership 
for  the  purpose  of  engaging  in  the  manufacture  and  sale 
of  brick,  this  partnership  to  be  known  as  The  Kennett 
Brick  Company  and  shall  continue  from  the  date  of  these 
presents  until  dissolved  by  mutual  consent  or  otherwise." 
That  agreement  contained  the  following  covenant:  "Sam- 
uel H.  Murphy  is  to  be  in  sole  charge  of  the  operation  and 
management  of  the  business  under  this  partnership,  and 
will  be  paid  for  his  services  as  manager  $20.00  per  week 
for  the  first  year,  and  after  one  year  such  compensation 
as  may  be  agreed  upon.''  Upon  this  covenant  alone  the 
appellant  asserts  a  right  to  compensation  after  the  part- 
nership had  by  his  own  act  been  dissolved.  The  appellant 
upon  the  expiration  of  the  first  year  of  the  company's 
operations  submitted  to  the  firm  a  written  statement  of 
the  results  of  those  operations,  in  which  he  expressed  his 
willingness  to  *' continue  in  my  present  position  at  the 
same  salary  for  another  year."    The  other  partners,  so  far 
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as  indicated  by  the  evidence,  made  no  reply  to  this  offer, 
but  they  made  no  objection  in  the  court  below  to  the  al- 
lowance of  his  compensation  at  the  rate  named,  down 
until  the  time  when  the  partnership  was  dissolved,  by  the 
act  of  the  plaintiff,  in  the  following  November.  The  con- 
tention of  the  plaintiff  is  that  the  covenant  of  the  original 
agreement  that  he  was  ''to  be  in  sole  charge  of  the  opera- 
tion and  management  of  the  business  under  this  partner- 
ship, and  will  be  paid  for  his  services  as  manager  $20.00 
per  week  for  the  first  year,''  constituted  a  hiring  for  an 
entire  year,  and  that  his  continuance  beyond  the  expira- 
tion of  the  first  year  constituted  a  hiring  for  an  additional 
year,  or  an  agreement  to  compensate  him  for  his  services 
as  managing  partner  during  an  entire  year.  This  cov- 
enant of  the  original  agreement  is  to  be  construed  in  the 
light  of  all  the  other  covenants  of  the  contract.  The 
business  of  which  this  appellant  was  to  be  the  manager 
was  the  partnership  business,  of  a  firm  of  which  he  was  a 
member.  The  contract  expressly  provided  that  the  part- 
nership was  to  continue  only  ''until  dissolved  by  mutual 
consent  or  otherwise."  Under  this  agreement  it  was  in 
the  power  of  any  one  of  the  partners  to  dissolve  the  part- 
nership at  any  time,  and  such  dissolution  would  put  an 
end  to  the  business  and  to  the  right  of  the  appellant  to 
compensation  for  supervision  of  its  operation  and  manage- 
ment. This  appellant,  according  to  the  averments  of  his 
bill  which  are  not  controverted  by  the  answer,  himself 
took  the  initiative  and  notified  the  other  members  of  the 
firm  of  the  dissolution  of  the  partnership,  and  they  ac- 
quiesced in  his  action.  The  plaintiff  did  not  in  h^  bill 
pray  that  the  court  decree  that  the  partnership  be  dis- 
solved, that  was  mmecessary,  for  the  partners  had  already 
exercised  their  legal  right  to  dissolve  it.  The  services  of 
the  appellant  for  which  the  contract  provided  that  he 
should  recdve  compensation  were  the  supervision  and 
management  of  the  operations  of  a  going  manuf actiuing 
establishment,  the  business  of  an  active  firm.  No  man- 
ufacturing was  done  by  the  firm  after  the  plaintiff  filed 
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his  bill,  all  that  was  done  was  to  liquidate  the  assets. 
When  an  agreement  provides  that  a  partner  shall  receive 
a  fixed  compensation  for  attending  to  the  business  of  a 
firm,  engaged  in  active  business,  the  dissolution  of  the 
firm  terminates  the  operation  of  such  a  covenant  and  any 
right  of  compensation  under  it:  McCullough  v.  Barr,  145 
Pa.  469. 

The  decree  of  the  court  below  is  afiSrmed  and  the  ap- 
peal dismissed  at  cost  of  the  appellant. 


Commonwealth,  Appellant,  v.  Maloof . 

Criminal  law — Unnaturalized  foreigners — Possession  of  firearms — 
Act  of  May  8, 1909,  P.  L.  466. 

1.  Under  the  Act  of  May  8, 1909,  P.  L.  466,  which  makes  it  "Unlaw- 
ful for  any  unnaturalized  foreign-bom  resident  within  this  Common- 
wealth to  either  own  or  be  possessed  of  a  shotgun  or  rifle  of  any  make,'' 
such  a  foreign-bom  resident  may  be  convicted,  although  he  is  the 
keeper  of  a  shooting  gallery  and  the  guns  which  he  owned  were  used  for 
target  practice. 

2.  The  Act  of  May  8, 1909,  P.  L.  466,  did  not  exclude  from  its  pro- 
visions by  direct  words  shooting  galleries  conducted  imder  a  license 
issued  in  pursuance  of  the  provisions  of  the  Act  of  May  25, 1907,  P.  L. 
244,  and  the  courts  will  accordingly  assume  that  such  places  were  not 
intended  to  be  excluded. 

Argued  Dec.  12,  1911.  Appeal,  No.  241,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  Q.  S.  Clearfield  Co.,  May  T., 
1911,  No.  40,  arresting  judgment  in  case  of  Common- 
wealth of  Pennsylvania  v.  Charles  Maloof.  Before 
Rice,  P.  J.,  Henderson,  Morrison,  Orladt,  Head, 
Beaver  and  Porter,  JJ.    Reversed. 

Indictment  against  an  unnaturalieed  foreigner  for  hav- 
ing in  his  possession  two  rifles.    Before  Holt,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  sustaining  defendant's  motion  in 
arrest  of  judgment  after  verdict  of  guilty. 
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A.  M.  Ldverighlf  with  him  James  H.  KeUey,  district 
attorney,  for  appellant. — ^The  legislature  can  declare  an 
act  a  crime  and  make  it  ptmishable  regardless  of  the  in- 
tent: Tyrone  Gas  &  Water  Co.  v.  Biu-ley,  19  Pa.  Superior 
Ct.  348-363;  Com.  v.  Tmmel,  33  Pa.  Superior  Ct.  388. 

The  consequences  to  a  business  enterprise,  or  the  hard- 
ship of  the  particular  case,  will  not  save  defendant  from 
the  operation  of  the  act  of  1909:  Wilson  v.  Edwards,  32  Pa. 
Superior  Ct.  296;  Com.  v.  Kevin,  202  Pa.  23;  McCann  v. 
Com.,  198  Pa.  609;  Com.  v.  Seller,  20  Pa.  Superior  Ct. 
260;  Heron  v.  Houston,  217  Pa.  1;  Com.  v.  Pedder,  208 
Pa.  28;  Craig  v.  Presbyterian  Church,  88  Pa.  42;  Had- 
dock V.  Com,,  103  Pa.  243;  Com.  v.  Moir,  199  Pa.  634; 
McDonald  v.  Schell,  6  S.  ife  R.  240. 

An  earlier  general  statute  is  repealed  by  a  later  one  whose 
provisions  are  repugnant,  to  the  extent  at  least  of  the 
repugnancy:  Fenner  v.  Luzerne  County,  167  Pa.  632; 
Quinn  v.  Cimiberland  County,  162  Pa.  65;  Com.  v.  Weir, 
166  Pa.  284;  Marsh  v.  Nelson,  101  Pa.  61 ;  Spees  v.  Boggs, 
204  Pa.  604. 

This  rule  of  construction  obtains  even  where  there  are 
no  express  terms  of  repeal  in  the  later  act :  Sharon  Boro.  v. 
Hawthorne,  123  Pa.  106;  Newbold  v.  Pennock,  164  Pa. 
691 ;  Jenkins  v.  Scranton,  202  Pa.  267;  Wartman  v.  Phila., 
33  Pa.  202. 

No  printed  brief  for  appellee. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

This  defendant,  an  unnaturalized  foreign-bom  resident^ 
was  convicted  of  violating  the  provisions  of  the  Act  of 
May  8,  1909,  P.  L.  466,  in  having  in  his  possession  a 
Winchester  and  a  Remington  rifle.  These  were  used  at 
the  time  they  were  seized  for  target  practice  in  a  shooting 
gallery  and  were  of  an  appropriate  size  and  caliber  for 
killing  wild  birds  or  animals. 

The  shooting  gallery  was  conducted  under  a  license 
issued  (imder  the  provisions  of  the  Act  of  May  25,  1907, 
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P.  L.  244)  by  the  treasurer  of  Clearfield  county,  to  Maggie 
Maloof ,  the  mother  of  the  defendant,  and  he  acted  as  the 
agent  of  the  licensee,  in  the  management  of  that  business. 
This  license,  by  its  terms,  entitled  the  mother  "to  keep 
a  shooting  gallery,"  for  which  a  fee  of  $20.00  was  paid 
by  her,  but  it  is  no  defense  to  the  prosecution  under  the 
act  of  1909,  if  the  ofifense  complained  of  is  in  violation  of 
the  latter  act,  for  the  reason  that  it  distinctly  provides 
that  '^all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed"  and,  under  all 
our  decisions,  the  legislature  is  presumed  to  have  had 
shooting  galleries  in  mind  when  the  act  of  1909  was  en- 
acted, and  that  such  places  were  not  intended  to  be  ex- 
cluded from  its  provisions,  or  they  would  have  been 
exempted  by  direct  words. 

The  principal  contention  is  that,  because  the  rifles  in 
question  were  used  as  an  incident  to  the  business  of  con- 
ducting a  shooting  gallery,  and  it  not  appearing  that  they 
were  kept  for  any  other  purpose,  the  defendant  is  not 
within  the  meaning  of  the  provisions  of  the  act  of  1909, 
and  for  these  reasons  the  court  below  arrested  the  judg- 
ment against  the  defendant. 

To  arrive  at  this  conclusion  we  must  take  out  mate- 
rial words  of  the  act  of  1909,  as  it  specifically  declares, 
"It  shall  be  imlawful  for  any  unnaturalized  foreign-bom 
resident  within  this  Commonwealth  to  either  own  or  be 
possessed  of  a  shotgun  or  rifle  of  any  make." 

The  reason  for  such  prohibition  being  stated  in  the 
words  inmiediately  preceding  the  ones  quoted  "it  shall 
be  unlawful  for  any  unnaturalized  foreign-bom  resident 
to  hunt  for  or  capture  or  kill,  any  wild  bird  or  animal, 
either  game  or  otherwise,  of  any  description,  excepting 
in  defense  of  person  or  property."  The  connecting  words 
"and  to  that  end"  are  suggestive  of  the  legislative  intent 
in  prohibiting  the  designated  class  of  persons  from  having 
the  described  weapons  which  might  be  used  for  the  de- 
stmction  of  game. 

The  subsequent  provisions  of  the  act  of  1909  confirm 
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this  interpretation,  in  prescribing  the  degree  of  proof 
required  to  determine  the  guilt  of  the  defendant.  Posses- 
sion of  a  shotgun  or  rifle  at  any  place  outside  a  building  is 
declared  to  be  conclusive  proof  of  a  violation  of  the  act, 
and  the  presence  of  a  shotgun  or  rifle  in  a  room,  house, 
building,  tent  or  camp  of  any  description,  occupied  or 
controlled  by  such  persons  shall  be  prima  facie  evidence, 
that  it  is  owned  or  controlled  by  the  person  occupying  or 
controlling  the  property  in  which  the  gun  is  foimd. 

Inasmuch  as  the  words  of  the  act  clearly  include  this 
defendant;  and  the  business  in  which  they  were  used  at 
the  time  not  being  exempted,  and  the  guns  being  of  the 
kind  defined  in  the  act  and  were  in  his  personal  possession 
and  control,  must  determine  our  disposition  of  the  judg- 
ment. 

The  alleged  harshness  of  the  statutory  provisions,  or 
strained  illustrations  of  analogous  conditions  are  not  for 
our  consideration;  these  might  have  been  urged  before  the 
legislature  and  were  doubtless  considered  by  it.  Our  only 
duty  is  to  determine  what  the  legislature  intended,  and 
this  intent  is  safely  gathered  from  the  words  used  in  de- 
claring its  will,  wMch  are  so  plain  and  unambiguous,  that 
this  defendant  is  not  exempt,  for  the  reason  that  he  was 
the  keeper  of  a  shooting  gallery:  Com.  v.  Papsone,  44 
Pa.  Superior  Ct.  128;  s.  c,  231  Pa.  46;  CJom.  v.  Inund, 
33  Pa.  Superior  Ct.  388;  Louisville  &  Nashville  Raihx>ad 
Co.  V.  Mottley,  219  U.  S.  467;  55  L.  ed.  297. 

The  judgment  of  the  court  below  is  reversed,  and  the 
record  is  remitted  to  the  court  of  quarter  sessions  of 
Clearfield  county. 
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Federal  Glass  Company^  Incorporated^  v.  Lorentz, 
Appellant. 

CcrporaHoM — Foreign  corporoHons — Registration — Doing  business — 
Ad  of  April  22, 1874,  P.  L.  108. 

A  foreign  corporation  is  not  doing  business  in  Pennsylvania  within 
the  meaning  of  the  Act  of  April  22, 1874,  P.  L.  108,  which  merely  em- 
ploys an  agent  in  Pennsylvania  to  exhibit  samples  and  take  orders  for 
the  sale  and  delivery  of  goods  at  its  place  of  business  in  another  state. 

Argued  Dec.  13,  1911.  Appeal,  No.  223,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  5,  Phila.  Co.,  June 
Tenn,  1911,  No.  5,294,  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of  Fed- 
eral Glass  Company,  Incorporated,  v.  Jacob  Lorentz,  Jr., 
trading  as  Jacob  Lorentz.  Before  Rice,  P.  J.,  Hen- 
DBBSON,  MoRBisoN,  Orlady,  Head,  Beaver  and  POBr 
TEB,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

The  opinion  of  the  Superior  Coiu*t  states  the  case. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Benjamin  H.  Renshaw,  for  appellant. — ^The  act  of 
April  22, 1874,  which  requires  a  foreign  corporation  under- 
taking to  do  business  in  the  state  of  Pennsylvania  to  es- 
tablish an  office  and  appoint  an  agent,  etc.,  is  mandatory 
and  prohibitory.  Where  a  foreign  corporation  does  not 
comply  with  the  second  section  of  the  act  its  business 
transactions  are  illegal  and  all  contracts  pertaining  to  it 
are  unlawful:  Lasher  v.  Stimson,  145  Pa.  30;  Phila.  Bill 
Posting  Co.  V.  Wegefarth,  33  Pa.  C.  C.  Rep.  126;  Bldg. 
Loan  &  Savings  Assn.  v.  Neal,  15  Pa.  Superior  Ct.  400. 

That  the  biurden  of  proving  compliance  with  the  act  is 
on  the  plaintiff  to  show  such  compliance  as  part  of  its 
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case,  is  settled  by  the  following  cases:  Thome  v.  Ins.  Co., 
80  Pa.  15;  Mutual  Benefit  Life  Ins.  Co.  v.  Bales,  92  Pa. 
352;  Travelers'  Ins.  Co.  v.  Heath,  95  Pa.  333;  Lasher  v. 
Stunson,  145  Pa.  30;  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187 
Pa.  526;  Milsom  Rendering  A  Fertilizer  Co.  v.  Kelly,  10 
Pa.  Superior  Ct.  565;  West  Jersey  Ice  Mfg.  Co.  v.  Ar- 
mour &  Co.,  12  Pa.  Superior  Ct.  443;  Wall  Paper  Co.'s 
App.,  15  Pa.  Superior  Ct.  407;  Chicago  Building  A  Mfg. 
Co.  V.  Myton,  24  Pa.  Superior  Ct.  16. 

Samuel  W.  Cooper,  for  appellee,  cited:  Blakeslee  Mfg. 
Co.  V.  Hilton,  5  Pa.  Superior  Ct.  184;  Campbell  Printing- 
Pl-ess  A  Mfg.  Co.  V.  Hering,  139  Pa.  473. 

Opinion  by  Mobrison,  J.,  March  1,  1912: 
In  this  action  of  assmnpsit  for  the  price  and  value  of 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
the  court  below  granted  judgment  against  the  defendant 
for  the  full  amoimt  of  the  plaintiff's  claim  for  want  of  a 
sufficient  affidavit  of  defense,  and  the  defendant  appealed. 
From  the  declaration  and  the  affidavit  of  defense  we 
gather  the  following  facts:  The  defendant  resides  and  does 
business  in  the  city  of  Philadelphia;  the  plaintiff  is  a 
foreign  corporation  engaged  in  the  manufacture  of  glass 
in  Columbus,  Ohio;  that  the  plaintiff  has  for  several  years 
had  an  agent  located  in  Philadelphia  who  kept  in  his 
office  samples  of  glassware  and  he  took  orders  for  goods 
and  transmitted  the  orders  to  the  plaintiff  at  Columbus; 
that  the  goods  in  question  were  so  ordered  by  the  defend- 
ant in  Philadelphia  through  said  agent  and  they  were  to 
be  shipped  from  Columbus  to  Philadelphia  at  the  cost  of 
the  defendant,  and  they  were  so  shipped,  the  plaintiff  pay- 
ing the  freight  on  the  same  and  charging  it  to  the  defend- 
ant; that  the  value  of  the  goods  was  near  $800;  that  the 
defendant  actually  received  the  goods  and  used  them  and 
never  offered  to  return  them  and  foimd  no  fault  with  the 
quantity  or  quality  of  the  same;  that  the  defendant  ac- 
tually drew  three  several  checks  and  sent  them  to  the 
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plaintiff  on  account  of  the  sum  due  for  said  goods;  that 
these  checks  amounted  in  the  aggregate  to  |396.54|  but 
none  of  them  were  ever  paid  because  defendant  had  no 
funds  in  the  bank  on  which  they  were  drawn.  The  affida- 
vit of  defense  does  not  aver  that  the  plaintiff  corporation 
ever  used  any  part  of  its  capital  in  Pennsylvania,  nor  does 
it  aver  that  the  plaintiff  ever  manufactured  anything  in 
Pennsylvania,  or  kept  any  goods  stored  in  the  state  for 
sale  and  delivery,  nor  that  any  goods  were  actually  sold 
and  delivered  within  this  state. 

The  contract  in  this  case  was,  in  law,  for  the  sale  and 
delivery  of  the  goods  in  question  f .  o.  b.  Columbus,  Ohio, 
and  it  cannot  be  doubted  that  when  these  goods  were  de- 
livered on  the  cars  in  Columbus,  the  title  then  and  there 
vested  in  the  defendant,  and  it  seems  like  a  waste  of  time 
to  cite  authorities  on  this  proposition.  We  will,  however, 
mention  the  following  cases  which  control  this  question: 
Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa.  Superior  Ct.  184; 
Werner  Saw  Mill  Co.  v.  Ferree,  201  Pa.  405;  Rickey  v. 
Tutehnan,  19  Pa.  Superior  Ct.  403. 

In  the  affidavit  of  defense  it  is  averred  that  the  plaintiff 
had  been  for  a  long  time  doing  business  in  this  common- 
wealth and  that  it  had  never  complied  with  the  provisions 
of  the  Act  of  assembly  of  April  22,  1874,  P.  L.  108,  but 
there  is  not  an  averment  in  the  affidavit  of  the  doing  of 
any  actual  business  by  the  plaintiff,  within  the  state  of 
Pennsylvania,  except  the  taking  of  orders  and  transmit- 
ting them  to  Columbus.  It  is  true  the  affidavit  avers  the 
doing  of  business  in  Pennsylvania  as  a  legal  conclusion, 
but  it  gives  no  facts  upon  which  we  can  look  and  determine 
that  the  plaintiff  was  violating  the  provisions  of  the  act  of 
assembly.  All  that  can  be  legitimately  inferred  from  the 
affidavit  is  that  the  plaintiff  had  an  agent  in  Philadelphia 
who  exhibited  samples  and  took  orders  for  the  sale  and 
delivery  of  goods  at  Columbus,  Ohio,  and  this  is  not  pro- 
hibited by  the  act  of  assembly  nor  by  the  decisions  of  our 
appellate  courts.  We  think  this  question  is  absolutely 
ruled  by  our  case  of  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa. 
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Superior  Ct.  184,  and  we  quote  from  that  case  (p.  190) : 
''He  who  buys  and  keeps  valuable  property  and  seeks  to 
pay  therefor,  by  alleging  the  violation  of  a  statute  on  the 
part  of  the  vendor,  ought  to  set  forth  his  defense  with 
certainty.  All  that  is  here  alleged  is  entirely  consistent 
with  the  conduct  of  a  foreign  corporation,  engaged  in 
strictly  interstate  commerce.  It  may  advertise  its  goods, 
take  orders,  make  contracts  of  sale  respecting  the  same, 
and  ship  them  to  customers  in  this  state.  It  may  also 
employ  agents  living  in  Pennsylvania  to  go  from  county 
to  coimty,  from  town  to  town,  and  from  person  to  person, 
to  secure  orders.  Or  the  agent  may  never  go  outside  of 
his  own  coimty,  city  or  town,  thus  being,  in  one  sense,  a 
local  agent  and  yet  be  doing  a  business  which  is  not  and 
cannot  be  reached  under  omr  act  of  1874.  In  the  present 
case,  the  affidavit  of  defense  should  have  stated  the  facts 
from  which  it  could  be  clearly  inferred  that  the  particular 
contract  with  which  we  are  concerned  was  violative  of  the 
act.  It  is  not  sufficiently  allied,  however,  that  the  con- 
tract was  any  part  of  the  business,  said  to  have  been 
transacted  by  the  so-called  local  agent  and  who,  perhaps, 
did  not  have  an  existence  at  the  time  it  was  made.  The 
defendant's  inferences  are  not  sustained  by  their  facts. 
We  will  not  assume  that  the  plaintiff  was  a  violator  of  law, 
when  the  facts  set  forth  are  consistent  with  the  doing  of  a 
lawful  business,  or,  if  they  leave  the  character  of  the  busi- 
ness doubtful.  Innocence  is  to  be  presumed  rather  than 
guilt.  The  presmnption  is,  too,  that  the  defendants  stated 
their  defense  as  strongly  as  the  facts  would  warrant  and 
whatever  is  left  for  conjecture,  instead  of  helping  their 
case,  harms  it. 

"The  words  'doing  any  business,'  as  used  in  the  act, 
should  not  be  construed  to  mean  taking  orders  or  making 
sales  by  sample,  by  agents  coming  into  our  state  from 
another,  for  that  purpose.  To  hold  otherwise  would  make 
the  act  offend  against  the  constitution  of  the  United  States 
as  imposing  imlawful  restrictions  on  interstate  commerce:" 
citing  many  authorities.   See  also  Campbell  Printing  Tress 
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&  Mfg.  Co.  y.  Hering^  139  Pa.  473,  and  Galena  Mining 
&  Smelting  Co.  v.  Frazier,  20  Pa.  Superior  Ct.  394. 

The  defendant's  counsel  has  cited  and  referred  to  a  large 
number  of  cases  which,  in  our  opinion,  do  not  sustain  his 
position  at  all.  We  will  briefly  refer  to  some  of  them:  In 
Lasher  v.  Stimpson,  145  Pa.  30,  the  manufacturing  com- 
pany was  a  New  Jersey  corporation  and  was  actually 
carrying  on  the  business  of  manuf  actiuring  and  selling  soap 
or  a  washing  compound  within  the  state  of  Pennsylvania. 
Counsel  also  cites  Building,  Loan  and  Savings  Assn.  v. 
Neal,  15  Pa.  Superior  Ct.  400,  but  he  fails  to  note  that 
that  case  was  reversed  by  the  Supreme  Court  (201  Pa.  9). 
He  also  cites  Wall  Paper  Co.'s  App.,  15  Pa.  Superior  Ct. 
407.  In  that  case  we  find  in  the  opinion  of  the  Superior 
Coiu*t  that  the  corporation  had  branch  stores  located  in 
the  city  of  Philadelphia  and  was  actually  employing  part 
of  its  capital  in  doing  business  in  this  state.  He  also  cites 
Chicago  Bldg.  &  Mfg.  Co.  v.  Myton,  24  Pa.  Superior  Ct. 
16,  but  in  that  case  the  corporation  was  actually  engaged 
in  business  in  Pennsylvania.  He  also  cites  Com.  v.  Nolde, 
44  Pa.  Superior  Ct.  Ill,  and  quotes  from  that  case,  and  the 
portion  of  it  quoted  shows  the  actual  doing  of  business  in 
Pennsylvania  by  the  foreign  corporation.  Our  conclusion 
is  that  the  affidavit  of  defense  in  the  present  case  does  not 
show  the  plaintiff  corporation  was  engaged  in  any  business 
in  Pennsylvania  which  required  it  to  comply  with  the  Act 
of  April  22,  1874,  P.  L.  108. 

We  all  agree  that  the  judgment  should  be  affirmed. 

The  assignment  of  error  is  dismissed  and  the  judgment 
is  affirmed. 
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Burke,  Appellant,  v.  Keppel. 

SlaindfT — Wwds  acHanable  per  se — Married  vxnnan — Whore, 

The  words  "you  harbored  my  whore  and  you  are  no  better  than  she" 

are  slanderous  and  actionable  per  se;  and  an  innuendo  following  such 

words  if  it  accuses  the  defendant  as  meaning  and  intending  to  charge 

the  plaintiff  with  the  crime  of  keeping  and  maintaining  a  bawdyhouse. 

Argued  Dec.  13,  1911.  Appeal,  No.  23,  Oct.  T.,  1911, 
by  plaintiff,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Sept.  T., 
1908,  No.  789,  for  defendant  n.  o.  v.  in  case  of  Margaret 
Burke  v.  Louis  Keppel.  Before  Rice,  P.  J.,  Hendebson, 
MoRBisoN,  Orladt,  Heab,  Beaver  and  Porter,  JJ. 
Reversed. 

Trespass  for  slander. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  entering  judgment  for  defend- 
ant n.  o.  V. 

Francis  Chapnum,  of  Chapman  &  Chapman,  with  him 
Robert  E.  Erwin,  for  appellant. — ^The  words  are  slander- 
ous: Peterson  v.  Murray,  13  Ind.  App.  420  (41  N.  E.  Repr. 
836);  Schmisseur  v.  Kreilich,  92  111.  347;  Charleson  v. 
Russell,  144  la.  38;  Vanderlip  v.  Roe,  23  Pa.  82;  Hartranft 
V.  Hesser,  34  Pa.  117;  Stoner  v.  Erisman,  206  Pa.  600; 
Gallagher  v.  Daly,  2  W.  N.  C.  426 ;  Jeffery  v.  Gill,  66  Wash. 
586  (106  Pac.  Repr.  129);  Walton  v.  Smgleton,  7  S.  A  R. 
449;  Derham  v.  Derham,  123  Mich.  451  (82  N.  W.  Repr. 
218) 

Joseph  R.  Embery,  for  appellee. 

Opinion  by  Orladt,  J.,  March  1, 1912: 
The  plaintiff  recovered  a  verdict  against  the  defendant 
of  $1,000,  in  an  action  of  slander,  which  on  motion  was  set 
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aside  and  a  judgment  entered  in  favor  of  the  defendant. 
No  reason  is  given  for  this  by  the  court  below  and  we  can- 
not discover  any  in  this  record.  The  slanderous  words  as 
set  out  in  the  plaintiff's  statement  are,  ''You  harbored  my 
whore  (meaning  and  intending  to  mean  his  wife)  and  you 
are  no  better  than  she  is"  and  that  he  did  call  her  many 
times  within  the  time  aforementioned,  a  whore,  and  a 
bitch,  thereby  meaning  and  intending  to  charge  the  said 
Margaret  Burke  with  the  crime  of  keeping  and  maintaining 
a  bawdyhouse.  No  demurrer  was  filed,  nor  a  bill  of  par- 
ticulars requested. 

In  this  chaise  to  the  jury  the  trial  judge  said:  "Nine 
witnesses  were  personally  called  who  testified  that  the 
defendant  used  the  epithets  detrimental  to  the  character 
of  the  plaintiff,  and  six  witnesses,  it  was  agreed,  if  called 
would  testify  to  his  having  used  the  same  language:  that 
makes  fifteen  witnesses  who  did  or  would  testify  to  the 
effect  that  he  uttered  as  to  her,  these  vile  words." 

The  innuendo  was  sufficiently  specific,  as  the  words 
used  have  such  a  general  and  well-known  meaning,  and 
are  of  such  special  significance  that  there  can  be  no  doubt 
as  to  the  defendant's  intention  in  repeatedly  using  them: 
Dottarer  v.  Bushey,  16  Pa.  204;  Price  v.  Conway,  134  Pa. 
340;  Hayes  v.  Press  Co.,  127  Pa.  642;  Collms  v.  Dispatch 
Pub.  Co.,  152  Pa.  187;  8  Cyc.  436. 

The  words  are  actionable  per  se:  30  Am.  &  Eng.  Enc. 
of  Law,  (2d  ed.)  519;  Vanderlip  v.  Roe,  23  Pa.  84;  Hartranft 
V.  Hesser,  34  Pa.  117;  Stoner  v.  Erisman,  206  Pa.  600; 
Walton  V.  Singleton,  7  S.  ife  R.  449. 

The  defendant  did  not  offer  any  testimony,  so  that  the 
verdict  was  a  result  naturally  to  be  expected,  nor  did  he 
move  for  a  new  trial. 

No  reason  being  given  why  the  verdict  should  be  dis- 
turbed, the  judgment  setting  it  aside  is  reversed,  and  it  is 
ordered  that  judgment  be  entered  on  the  verdict  in  favor 
of  the  plaintiff  • 
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Furey,  Appellant,  v.  Metropolitan  Life  Insurance 
Company. 

In9urance — Life  insurance — Application — Policy — Evidence. 

1.  Where  a  policy  of  life  insurance  with  the  application  attached  is 
offered  in  evidence  by  the  plaintiff  together  with  the  proofs  of  death, 
the  policy,  the  application  and  the  proofs  of  death  become  evidence 
for  aH  purposes  in  the  case  both  for  the  plaintiff  and  the  defendant. 

2.  If  the  proofs  of  death  disclose  that  the  assured  had  in  the  a,pp\ka^ 
tion  made  untrue  answers  to  questions  relating  to  the  attendance  upon 
him  by  physicians  and  as  to  whether  he  had  suffered  from  rheumatism, 
such  statements  are  evidence  against  the  plaintiff,  and  will  be  conclu- 
sive against  the  plaintiff  unless  they  are  explained  or  contradicted  by 
competent  evidence. 

Argued  Dec.  14,  1911.  Appeal,  No.  153,  Oct.  T.,  1910, 
by  plaintiff,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1902,  No.  1,905,  refusing  to  take  off  nonsuit  in  case  of 
Annie  Fiu^y  v.  Metropolitan  Life  Ins\u*ance  Company. 
Before  Rice,  P.  J.,  Henderson,  Morrison,  Orladt, 
Head,  Beaver  and  Porter,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  life  insurance.    Before  Kin- 
set,  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Error  assigned  was  in  refusing  to  take  off  nonsuit. 

Michael  Kom,  with  him  Stanley  W.  Root  and  Michael 
Francis  DoyU^  for  appellant. — ^Even  if  the  proofs  of  death 
were  in  evidence  generally  the  questions  of  fact  which  they 
raised  were  properly  for  the  determination  of  the  jury: 
Arnold  v.  Life  Ins.  Co.,  22  Pa.  Superior  Ct.  575;  Baldi  v. 
Ins.  Co.,  24  Pa.  Superior  Ct.  275;  Fisher  v.  Fidelity  Mut. 
life  Assn.,  188  Pa.  1 ;  Lebanon  Mut.  Ins.  Co.  v.  Kepler, 
106  Pa.  28;  HoUeran  v.  life  Assur.  Co.  of  America,  18  Pa- 
Superior  Ct.  573;  Proctor  v.  Life  Ins.  Co.,  20  Pa.  Superior 
Ct.  523;  Connell  v.  life  Ins.  Co.,  16  Pa.  Superior  Ct.  520. 

The  alleged  breach  of  the  alleged  warranty  was  not  a 
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good  defense  in  this  case:  McClain  v.  Provident  Sav.  life 
Assnr.  Soc.  of  N.  Y.,  110  Fed.  Repr.  80. 

ArihvT  G.  Dickson^  of  Dickson^  BeMer  &  McCcmchy  for 
appellee. — ^The  breach  of  warranty  as  established  by  the 
uncontradicted  proof  was  a  good  defense:  Baldi  v.  Ins. 
Co.,  18  Pa.  Superior  Ct.  599;  Rondinella  v.  Ins.  Co.,  18 
Pa.  Superior  Ct.  613;  Siebelist  v.  Life  Ins.  Co.,  19  Pa. 
Superior  Ct.  221;  Holleran  v.  life  Assur.  Co.,  18  Pa, 
Superior  Ct.  573. 

Opinion  bt  Porter,  J.,  March  1,  1912: 

The  plaintiff  in  this  action  seeks  to  recover  upon  a  policy 
issued  by  the  defendant  company  insuring  the  life  of  her 
deceased  husband.  The  coiui;  below,  after  the  plaintiff 
had  submitted  her  evidence,  entered  a  judgment  of  non- 
suit, which  it  subsequently  refused  to  take  off,  and  the 
plaintiff  appeals. 

By  the  express  terms  of  the  policy  offered  in  evidence 
by  the  plaintiff,  the  application,  made  by  the  deceased, 
was  made  a  part  of  the  contract,  and  the  answers  and 
statements  contained  in  that  application  were  made  war- 
ranties, by  the  applicant.  There  was  attached  to  the 
policy  a  copy  of  the  application,  the  correctness  of  which 
is  not  challenged.  The  form  of  the  application  is  precisely 
similar  to  that  which  was  considered  by  this  coiui;  in 
Baldi  V.  Insurance  Co.,  18  Pa.  Superior  Ct.  599,  and  con- 
sisted of  two  parts ''  A"  and  ''B."  The  part  designated  as 
^'B"  consisted  of  the  answers  made  by  the  applicant  to 
the  medical  examiner  of  the  company,  and  that  part  as 
well  as  the  part  "A"  had  been  duly  signed  by  the  appli- 
cant. We  held  in  the  case  referred  to  that  the  parts  *' A  " 
and  "B,"  taken  together,  constituted  the  application  and 
came  within  the  covenant  of  warranty  by  the  assured 
as  to  the  correctness  of  the  statements  therein  by  him 
made.  Counsel  for  plaintiff,  at  the  trial,  made  this  offer: 
*'  I  will  offer  in  evidence  the  policy  and  proofs  of  death,  and 
desire  that  they  may  be  made  a  part  of  the  record."  The 
Vol.  xux — ^38 
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policy  and  proofs  of  death  being  admitted  in  evidence, 
the  plaintiff  offered  no  further  testimony.  The  policy, 
with  the  application  attached,  being  thus  offered  in  evi- 
dence, both  policy  and  application  became  evidence  for 
all  purposes  in  the  case:  HoUeran  v.  life  Insurance  Co.,  18 
Pa.  Superior  Ct.  573.  The  proofs  of  death  thus  offered 
were  evidence  of  the  facts  therein  stated  in  behalf  of  the 
defendant  company.  Those  proofs  had  been  furnished  by 
the  plaintiff  to  the  defendimt,  and  they  disclosed  that 
certain  statements  made  by  the  assured  in  his  applica- 
tion for  the  policy,  which  were  warranties,  were  not  true. 
When  a  policy  of  insurance  contains  a  warranty  of  the 
truth  of  certain  facts,  the  validity  of  the  policy  depends 
on  the  truth  of  the  warranty.  In  such  a  case  the  engage- 
ment of  the  policy  holder  is  absolute  that  the  facts  shall 
be  as  they  are  stated  when  his  rights  under  the  policy 
attach:  Wall  v.  Royal  Society  of  Good  Fellows,  179  Pa. 
355.  The  proofs  of  death  disclosed  that  the  assured  had 
in  the  application  made  untrue  answers  to  questions  relat- 
ing to  the  attendance  upon  him  by  physicians  and  as  to 
whether  he  had  suff^ed  from  rheiunatism.  These  untrue 
statements  related  to  a  matter  material  to  the  risk,  and  to 
them  the  Act  of  Jime  23, 1885,  P.  L.  134,  had  no  applica- 
tion: Mengel  v.  Insurance  Co.,  176  Pa.  280;  March  v.  life 
Insurance  Co.,  186  Pa.  629.  The  statements  contained  in 
the  proofs  of  death,  while  evidence  against  the  plaintiff, 
were  not  conclusive;  she  might  have  produced  evidence 
explaining  or  even  contradicting  them:  Holleran  v.  life 
Insiu'ance  Co.,  18  Pa.  Superior  Ct.  573;  Baldi  v.  In- 
surance Co.,  18  Pa.  Superior  Ct.  599.  The  plaintiff 
made  no  attempt  to  explain  the  statements  contained 
in  the  proofs  of  death,  which,  standing  alone,  were 
fatal  to  her  case.  This  case  is  ruled  adversely  to  the  con- 
tention of  the  appellant  by  SiebeUst  v.  life  Insurance  Co., 
19  Pa.  Superior  Ct.  221.  The  judgment  of  nonsuit  was 
properly  entered  and  the  refusal  of  the  court  to  take  it 
off  involved  no  error. 
The  judgment  is  affirmed. 
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Rotonti  V.  Pennsylvania  Railroad  Company 
Appellant. 

Negligence — RaUroad8---Beneficial  aseoeiaiione — Siiit  of  widow — 
Mother  as  beneficiary— Acta  of  April  15, 1851,  P.  L.  674,  <^nd  April  26, 
1855,  P.  L.  S09. 

1.  Where  the  widow  of  a  member  of  a  raib*oad  relief  association, 
brings  a  suit  against  the  railroad  company  for  the  death  of  her  husband 
and  compromises  such  suit,  the  mother  of  the  member  who  was  his 
beneficiary,  cannot  subsequently  maintain  a  suit  against  the  company 
for  death  benefits,  where  it  appears  that  the  rules  of  the  association 
provided  that  a  suit  brought  by  "a  member  or  his  legal  representative" 
barred  any  recovery  on  the  relief  contract. 

2.  Under  sec.  19  of  the  Act  of  April  15, 1851,  P.  L.  669,  the  widow  is 
the  ''legal  representative"  who  is  entitled  to  bring  an  action  for  death. 

Argued  Dec.  14,  1911.  Appeal,  No.  245,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June 
Term,  1909,  No.  1,808,  making  absolute  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of  Maria 
Rotonti  V.  Pennsylvania  Railroad  Company.  Before 
RiCB,  P.  J.,  Henderson,  Morrison,  Orlady,  Head, 
Beaver  and  Porter,  JJ.    Reversed. 

Assumpsit  for  death  benefits. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Edw,  J.  Sellers,  of  SeUers  &  Rhoads,  for  appellant. — ^The 
case  must  be  governed  by  the  lex  loci  delicti  conmiissi 
(the  law  of  a  place  where  a  tort  is  committed) :  Northern 
Pac.  R.  R.  Co.  V.  Babock,  154  U.  S.  190. 

In  the  present  case  a  judgment  for  defendant  was  ob- 
tained and  a  sum  paid  in  compromise  to  the  only  legal 
representative,  or  person  entitled  by  law,  either  of  which, 
it  is  contended,  was  sufficient  to  preclude  recovery  in  the 
present  suit:  Jack  v.  R.  R.  Co.,  43  Pa.  Superior  Ct.  337; 
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Osbom  V-  First  Nat.  Bank,  175  Pa.  494;  Hughes  v.  R.  R. 
Co.,  202  Pa.  222;  Ringle  v.  Penna.  R.  R.  Co.,  164  Pa. 
529;  Otis  v.  Penna.  Co.,  71  Fed.  Repr.  136;  Johnson  v. 
Phila.  &  Read.  R.  R.  Co.,  163  Pa.  127;  Com.  v.  Equitable 
Beneficial  Assn.,  137  Pa.  412;  Northwestern  Masonic  Aid 
Assn.  V.  Jones,  154  Pa.  99;  Myers  v.  Fritchman,  6  Pa. 
Superior  Ct.  580;  Hughes  v.  D.  &  H.  Canal  Co.,  176  Pa. 
254;  HiU  v.  R.  R.  Co.,  178  Pa.  223. 

John  C.  GUpin^  with  him  Marcel  A.  VUi  and  Graham  & 
QUJUUm,  for  appellee. — ^The  primary  and  ordinary  mean- 
ing of  the  words  ''legal  representative,"  is  executor  or 
administrator. 

There  is  nothing  in  this  case  to  require  any  other  than 
the  ordinary  meaning  of  the  words, "  legal  representative : " 
Maiorano  v.  Baltimore  &  Ohio  Railroad  Co.,  216  Pa.  402; 
Black  V.  Baltimore  A  Ohio  Raiboad  Co.,  224  Pa.  519. 

Opinion  by  Beaver,  J.,  March  1,  1912: 

The  plaintiff  brought  her  action  against  the  d^endant 
for  death  benefits  arising  out  of  the  membership  of  her 
son  in  the  relief  fund  maintained  under  the  supervision 
of  the  defendant  company,  in  whose  employ  he  served 
at  the  time  of  his  death. 

An  affidavit  of  defense  was  filed,  in  which  it  was  alleged 
^'that  the  widow  of  the  decedent  had  brought  suit  against 
the  defendant  in  the  United  States  district  court,  which 
was  pursued  to  final  judgment  for  the  defendant,  and  that, 
after  that,  she  settled  and  compromised  with  the  defend- 
ant, in  pursuance  of  which  she  was  paid  $230  in  com-; 
promise  of  said  suit  and  discharge  of  all  claims  and  de- 
mands by  reason  of  the  death  of  her  husband  aforesaid," 
and,  April  15, 1909,  the  said  widow  executed  and  delivered 
to  defendant  a  release,  a  copy  of  which  is  hereimto  ap- 
pended and  forms  part  hereof,  said  release  having  been 
executed  by  said  widow  under  the  surname  of  Rotondo 
instead  of  Rotonti,  said  spellings  having  been  used  by 
both  decedent  and  his  said  widow. 
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The  fifty-eighth  section  of  the  rules  of  the  relief  associ- 
ation, of  which  the  decedent  was  a  member  and  in  whidi 
he  named  his  mother  as  beneficiary,  provides  as  follows: 
^'58.  Should  a  member  or  his  legal  representative  make 
claim,  or  bring  suit,  against  the  company,  or  against  any 
other  corporation  which  may  be  at  the  time  associated 
therewith  in  administration  of  the  Relief  Departments,  in 
accordance  with  the  terms  set  forth  in  Regulation  No.  6, 
for  damages  on  account  of  injury  or  death  of  such  member, 
paym^it  of  benefits  from  the  Relief  Fund  on  accoimt  (A 
the  same  shall  not  h^  made,  imtil  such  claim  shall  be  with- 
drawn or  suit  discontinued.  Any  conipromise  of  such 
claim,  or  suit,  or  judgment  in  such  suit,  shall  preclude  any 
claim  upon  the  Relief  Fund  for  benefits  on  account  of  such 
injury  or  death,  and  the  acceptance  of  benefits  from  the 
Relief  Fund  by  a  member,  or  his  beneficiary  or  benefici- 
aries, on  accoimt  of  injury  or  death,  shall  operate  as  a 
release  and  satisfaction  of  all  claims  against  the  company 
and  any  and  all  of  the  corporations  associated  therewith 
in  the  administration  of  their  Relief  Departments,  for 
damages  arising  from  such  injury  or  death.'' 

The  defendant  claims  that  the  suit  brought  by  the  widow 
against  the  defendant,  for  damages  resulting  from  his 
death,  precludes  a  recovery  by  the  beneficiary  for  the 
death  benefits  arising  imder  the  operation  of  the  relief  de- 
partment from  which  she  claims  to  recover  the  amount 
otherwise  due  her  as  the  beneficiary  of  the  decedent. 

The  court  entered  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  on  the  ground  that  the  widow  who 
brought  the  suit  in  the  district  court  of  the  United  States 
for  damages  was  not  the  legal  representative  of  the  de- 
cedent within  the  meaning  of  that  phrase  in  the  section 
of  the  rules  of  the  department  above  quoted.  The  court 
bases  its  opinion  in  that  regard  upon  Osbom  v.  First  Na- 
tional Bank,  etc.,  175  Pa.  494.  The  paragraph  upon  which 
that  conclusion  rests  is  as  follows:  ^'In  Pennsylvania,  the 
term  ^XefssX  representatives'  means  executors  and  adminis- 
trators.    It  is  true  that,  if  the  subject-mattar  ot  the  oon- 
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text  shows  that  the  words  are  used  in  a  dijfferent  sense, 
whether  in  a  statute  or  a  contract,  the  coiui»  will  give 
them  the  meaning  intended.  Thus,  they  may  mean  next 
of  kin,  Ralston  v.  Wain,  44  Pa.  279,  or,  if  land  be  the 
subject,  they  may  be  construed  to  refer  to  heirs,  devisees  or 
alienees:  Duncan  v.  Walker,  2  Dall.  205;  Ware  v.  Fisher, 
2  Yeates,  578;  Cochran  v.  Cochran,  127  Pa.  486,  490. 
But  exceptio  probat  regulam,  and  in  the  absence  of  such 
exceptional  circumstances  the  reasoning  of  all  the  cases 
shows  that  the  settled  meaning  is  administrators  or  execu- 
tors." 

We  have  endeavored  to  show,  in  an  opinion  this  day 
filed  in  Snyder  v.  Penna.  R.  R.  Co.,  ante,  p.  67,  that 
the  words  legal  representatives  in  sec.  58  are  exceptional 
and  that,  imder  the  eighteenth  and  nineteenth  sections 
of  the  Act  of  April  15,  1851,  P.  L.  669,  the  l^al  repre- 
sentatives under  the  eighteenth  section  are  the  personal 
representatives  and  under  the  ninteenth  section  are  the 
widow,  or,  in  case  there  be  no  widow,  the  personal  repre- 
sentatives are  the  legal  representatives,  and  this,  as  we 
view  it,  is  necessarily  so,  because  imder  the  eighteenth 
section,  no  one  but  the  personal  representatives  of  the 
deceased  may  be  substituted  as  plaintiff  to  prosecute 
the  suit  brought  by  the  decedent  in  his  lifetime  to  final 
judgment  and  satisfaction;  and,  under  the  nineteenth  sec- 
tion, in  case  no  suit  be  brought  by  the  decedent  in  his 
lifetime,  no  one  but  the  widow,  if  there  be  one,  has  the 
right  to  institute  and  maintain  such  an  action;  but,  in 
case  there  be  no  widow,  then  the  right  to  institute  and 
maintain  the  action  goes  by  the  provisions  of  the  act 
itself  to  the  personal  representatives.  And  this  has  been 
clearly  held  m  Hill  v.  Penna.  R.  R.  Co.,  178  Pa.  223. 

So  in  25  Cyc.  176,  the  general  rule,  based  upon  Hill  v. 
R,  R.  Co.,  178  Pa.  223,  and  other  Pennsylvania  cases,  and  a 
number  in  other  states,  is  thus  stated:  ^'In  the  conmion 
use  of  the  words  and  in  its  ordinary  signification,''  legal 
representative  is  *'a  term  equivalent  to  'executor'  or 
<  administrator/    However  the  meaning  to  be  attached 
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to  these  words  in  any  particular  case  is  often  controlled 
by  the  context  and  the  intent  with  which  they  are  used,  as 
well  as  by  the  existing  state  of  things  and  the  relative  sit- 
uation of  the  parties  to  be  affected."  Then  follow  thirty- 
seven  different  persons  who  have  been  held  to  be  a  legisl 
representative  under  the  peculiar  circiunstances  of  the 
case,  including  a  widow. 

We  are  clearly  of  opinion,  therefore,  that  the  court  held 
Osbom  V.  Bank,  175  Pa.  494,  too  sftrictly  and,  instead  of 
following  the  rule,  should  have  followed  the  exceptio  probat 
regulam  spoken  of  in  the  opinion  of  Judge  Mitchell  above 
quoted. 

The  court  also  says:  '^As  it  is  possible  for  a  member 
to  bring  suit  in  his  own  right  for  injuries  and  for  that 
suit  to  continue  under  the  name  of  his  executors  or  ad- 
ministrators after  his  death,  we  are  obliged  to  give  to  the 
words  ^ legal  representatives'  their  plain  and  usual  mean- 
ing and  not  seek  to  find  a  meaning  in  them  which  is  not 
necessary  or  imperative."  The  case  referred  to,  however, 
is  under  the  eighteenth  section  of  the  act,  but,  imder  the 
nineteenth,  it  is  necessary  and  imperative  for  the  widow, 
if  there  be  one,  to  bring  the  action,  and  not  the  personal 
representatives,  who  are  only  named  in  the  absence  of  a 
widow.  The  widow,  being  named  in  the  act  itself  as  the 
only  person  to  bring  suit  for  damages  resulting  from  the 
death  of  her  husband,  is,  by  virtue  of  the  terms  of  the  act 
itself,  his  l^al  representative  for  that  purpose,  and  the 
statute  itself  having  made  ha*  such,  we  cannot,  by  a 
forced  construction,  negative  the  effect  of  the  statute. 

We  are  all  of  opinion,  therefore,  that,  if  the  facts  set 
forth  in  the  affidavit  of  defense  are  shown  to  exist,  as  we 
mu6t  presume  they  will  be  at  the  trial,  that  such  a  defense 
will  avail  against  the  claim  of  the  beneficiary  who  seeks  to 
recover  the  death  benefit  under  the  contract  made  by 
the  decedent  with  the  defendant  company. 

Judgment  reversed,  with  a  procedendo. 
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Philadelphia  v.  Meredith. 

Htuband  and  wife — Support — Deed  of  settlement — Trust  and  trustees- 
Ad  of  June  13, 18S6,  sec.  29,  P.  L.  6S9. 

1.  Where  a  man  executes  a  vc^untary  deed  of  settlement  of  his  estate 
to  a  trustee  who  is  to  pay  the  net  income  to  the  settler,  or  upon  his 
written  order,  during  lUs  life  without  anticipation,  and  without  being 
subject  to  execution  or  attachment  for  debts  accruing  after  the  execu- 
tion of  the  deed,  and  the  settler  subsequently  marries,  and  thereafter 
deserts  his  wife,  who  becomes  a  charge  upon  the  poor  authorities  of  the 
city,  such  authorities  may  by  proc^^ings  in  the  quarter  sessions,  in- 
stituted under  the  Act  of  June  13,  1836,  sec.  29,  P.  L.  539,  obtain  an 
order  on  the  trustee  for  a  weeldy  payment  out  of  income  for  the  sup- 
port of  the  settler's  wife.  Such  an  order,  however,  will  be  subject  to 
a  prior  valid  assignment  of  income,  to  pay  a  debt. 

2.  A  person  sui  juris  cannot,  as  against  creditors,  either  prior  or 
subsequent,  settle  his  property  by  an  irrevocable  deed  in  trust  iot 
his  own  use  for  life  in  such  manner  as  to  enjoy  all  the  benefits  of  owner- 
ship and  share  none  of  the  burdens. 

Argued  Dec.  15,  1911.  Appeal,  No.  280,  Oct.  T.,  1910, 
by  Vivian  Frank  Gable,  Garnishee,  from  order  of  Q.  S. 
Phila.  Co.,  Sept.  Sessions,  1910,  No.  1,282,  confirming  war- 
rant of  seizure  in  case  of  Department  of  Public  Health  & 
Charities  of  the  City  of  Philadelphia  v.  James  E.  Mere- 
dith. Before  Rice,  P.  J.,  Hendebson,  Morrison,  Ob- 
LADT,  Head,  Beaver  and  Porter,  JJ.    AflKrmed. 

Complaint  f  cnt  desertion. 

From  the  record  it  appeared  that  the  ma^strate  before 
whom  the  complaint  was  made  issued  a  warrant  of  seizure, 
which  was  subsequently  confirmed  by  the  court  of  quarter 
sessions.  Other  facts  i^pear  by  the  opinion  of  the  Su- 
perior Court. 

Error  assigned  among  others  was  in  confirming  the  order 
of  seizure. 

Albert  Smith  Faught,  for  appellant. — ^The  appellee  can- 
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not  work  out  an  equity  through  the  wife:  Eutz  v.  Nolan, 
224  Pa.  262;  Ashhurst's  App.,  77  Pa.  464;  Earp's  App.,  76 
Pa.  119;  Potter  v.  Fidelity  Ins.  Trust  &  Safe  Deposit  Ck)., 
199  Pa.  360;  Egbert  v.  De  Sohns,  218  Pa.  207;  Long's 
Est.,  39  Pa.  Superior  Ct.  323;  Thomas  v.  McCready,  5 
S.  &  R.  387;  Decker  v.  Poor  Directors,  120  Pa.  272.  ^ 

E.  C.  Bonniwell,  assistant  city  solicitor,  with  him 
Michael  J.  Ryan,  city  solicitor,  for  appellee. — ^The  present 
case  is  one  where  the  attack  is  made  upon  the  trust  prop- 
erty by  one  standing  in  the  relation  of  a  creditor,  or  on  a 
higher  plane,  to  the  cestui  que  trust,  who  has  the  enjoy- 
ment of  the  property  and  the  right  to  dispose  of  the  same 
without  reservation,  and  where  he  may  even  become  in- 
vested with  its  ownership,  free  from  any  interference  on 
the  part  of  the  trustees,  and  in  this  respect  it  is  similar 
to  and  ruled  by:  Mackason's  App.,  42  Pa.  330;  Ghormeley 
V.  Smith,  139  Pa.  584;  Nolan  v.  Nolan,  218  Pa.  135. 

Opinion  by  Orlady,  J.,  March  1,  1912: 

On  November  28, 1908,  James  E.  Meredith,  by  his  deed 
duly  executed  and  delivered,  assigned,  transferred  and 
set  over  to  Vivian  Frank  Gable,  attorney  at  law,  certain 
scheduled  securities  and  cash  amounting  to  $4,000,  and  all 
moneys  and  property,  to  which  the  assignor  "is  or  may  be 
entitled  upon  the  death  of  Catharine  H.  Chestnut,"  etc.,  in 
trust,  that  the  said  Gable  should  invest  and  keep  invested 
the  securities,  to  recover  all  moneys  and  property  to  which 
the  assignor  "now  or  hereafter  is  entitled  under  a  desig- 
nated trust  and  will:"  and  to  pay  over  quarterly  the  net 
income  derived  therefrom  to  the  said  James  E.  Meredith 
aforesaid,  or  upon  his  written  order  during  the  whole 
period  of  his  natural  life,  "so  that  the  same  shall  be  for 
the  sole,  separate,  exclusive  use  and  benefit  of  the  said 
James  E.  Meredith,  and  shall  not  be  in  any  manner 
pledged,  appropriated,  disposed  of  or  parted  with  by  an- 
ticipation or  before  the  same  shall  have  accrued  or  become 
payable,  nor  be  subject  to  execution,  attachment  or 
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sequestration  for  any  of  the  debts  or  liabilities  of  the  said 
James  £.  Meredith,  contracted  after  the  execution  of  this 
indenture."  Other  provisions  arranged  for  the  distribution 
of  the  estate  as  the  said  Meredith  by  his  last  will  and  tes- 
tament may  direct  and  appoint,  and  upon  default  of  such 
will,  then  to  the  persons  and  in  the  manner  provided  by 
the  intestate  laws  of  the  state :  and  further  if /'  in  the  opin- 
ion of  Vivian  Frank  Gable  or  his  successors  in  the  trust 
it  should  become  safe  and  proper  and  conducive  to  the 
happiness  and  best  interest  of  Meredith  at  any  time  to  pay 
and  reconvey  to  him  the  said  property  and  estate,"  etc. 

On  November  18,  1909,  James  E.  Meredith  married 
his  wife  Evelyn,  and  in  August,  1910,  deserted  her  without 
known  cause.  His  whereabouts  was  unknown  at  the 
time  of  the  hearing  in  this  case.  The  wife  became  a  public 
charge,  and  on  September  13,  1910,  the  present  plaintiff 
instituted  proceedings  before  a  magistrate  in  a  warrant 
of  seizure  to  attach  and  seize  the  property  which  Meredith 
had  conveyed  by  his  deed  of  November,  1908,  and  the 
judgment  was  confirmed  by  the  quarter  sessions,  which 
directed,  that  from  the  rents  and  profits  of  the  real  estate 
and  from  the  personal  estate  held  by  the  trustee,  Eveljm 
Meredith,  the  wife,  should  receive  the  sum  of  $10.00  per 
week  for  her  support  and  maintenance. 

The  only  question  before  us,  is  such  a  conveyance 
effective  as  against  the  plaintiff's  claim — all  the  important 
facts  are  admitted  and  the  legal  principles  involved  have 
been  before  the  courts  in  many  cases. 

The  manifest  purpose  of  the  deed  was  to  protect  James 
E.  Meredith  from  his  own  deficiencies,  and  preserve  the 
body  of  his  estate  from  being  wasted  and  mismanaged  by 
him.  Evidently  the  retention  of  control  by  him  over  the 
net  income  to  be  derived  from  his  estate  was  deemed 
suflBicient  for  his  own  support,  until  in  the  opinion  of  his 
trustee  it  would  be  ''safe  and  proper  and  conducive  to  the 
happiness  of  James  E.  Meredith  to  pay  and  reconvey  the 
property  and  estate  to  him." 

The  proceeding  was  instituted  under  the  authority  of 
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sec.  29  of  the  Act  of  June  13,  1836,  P.  L.  539,  and  its 
supplements, — ^^'to  take  and  seize  so  much  of  the  goods 
and  chattels,  and  receive  so  much  of  the  rents  and  profits, 
of  the  real  estate  of  such  man  as  in  the  judgment  of  the 
said  magistrate  shall  be  sufficient  to  provide  for  such  wife/' 

The  present  plaintiff  had  not  only  the  right,  but  it  was 
its  statutory  duty  to  see  that  this  deserted  and  indigent 
wife  was  properly  maintained,  and  it  was  equally  its  duty 
to  recover  from  the  person  on  whom  that  duty  was 
primarily  placed  by  the  law  and  compel  him  to  perform  his 
duty  by  contributing  to  her  support.  The  department  is 
interested  in  seeing  that  the  wife  does  not  become  or  con- 
tinue to  be  a  public  charge.  The  deserted  wife  is  entitled 
both  morally  and  legally  to  the  support  of  her  husband. 
His  willful  desertion  of  her  establishes  her  right  to  proceed 
against  him  either  in  her  own  name,  or  in  the  name  of  the 
present  plaintiff.  She  is  a  creditor  with  special  rights  as 
fixed  in  the  statutory  procedure. 

The  same  defense  was  interposed  and  failed  in  Decker 
V.  Poor  Directors,  120  Pa.  272,  for  the  reason,  as  stated 
by  Judge  Stbbrstt,  that  ^  4t  is  neither  improper  nor  illegal 
to  compel  him  to  do  what  it  should  have  been  his  pleasure 
to  do  volimtarily,  namely,  to  share  that  income  with  his 
helpless  wife,  at  least  to  the  extent  that  may  be  required 
for  their  economical  maintenance  and  support.  It  is 
sufficient  in  this,  and  in  all  similar  cases,  to  know  that  he 
has  under  his  control  an  income  in  which  those  dependent 
on  him  for  support  and  maintenance  are  entitled  to  par- 
ticipate,'' which  is  quoted  with  approval  in  Board  of 
Charities  &  Corrections  v.  Lockard,  198  Pa.  572,  although 
in  that  case  this  court  was  reversed  (13  Pa.  Superior  Ct. 
572)  for  the  reason,  that  the  cestui  que  trust  was  excluded 
from  the  exclusive  control  of  the  fund. 

In  the  case  before  us  Meredith  expressly  created  the 
fimd  which  is  attached,  the  net  income  was  to  be  paid 
quarterly  to  him  or  upon  his  written  order  during  the  term 
of  his  natural  life.  This  control  over  the  income  was  rec- 
ognised in  two  assignments  which  he  executed  in  1909  to 
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G.  M.  D.  Pelty,  Jr.,  and  which  were  accepted  by  the  trus- 
tee, so  that  the  rights  of  this  creditor  are  protected  in  the 
decree  made  by  the  court  bdow. 

In  Hollnrook's  Est.,  213  Pa.  93,  it  is  said,  a  man  may  not 
settle  his  own  property  on  himself  so  as  to  keep  it  out  of 
the  reach  of  creditors,  for  that  would  lead  directly  to  fraud. 
So  late  as  Nolan  v.  Nolan,  218  Pa.  135,  in  a  case  very  like 
the  one  before  us  the  Supreme  Court  declares, ''  a  person 
8ui  juris  cannot,  as  against  creditors,  either  prior  or  sub- 
sequent, settle  his  property  by  an  irrevocable  deed,  in 
trust  for  his  own  use  for  life  ....  in  such  manner  as  to 
enjoy  all  the  benefits  of  ownership  and  share  none  of  the 
burdens. 

The  deed  declares  the  intention  to  provide  for  the  main- 
tenance of  James  E.  Meredith,  and  the  law  will  construe 
it  to  include  his  wife,  whom  he  is  by  law  boimd  to  maintain. 
If  intended  to  place  his  estate  beyond  the  reach  of  his 
honest  creditors,  and  at  the  same  time  allow  him  to  have 
control  over  the  income,  it  was  void  in  so  far  as  affecting 
the  rights  of  such  creditors. 

The  proceedings  in  this  case  are  regular;  and  the  author- 
ities relied  on  by  the  appellant  are  easily  to  be  distin- 
guished from  the  ones  herein  cited.  The  assignment  to 
Pdtz  is  recognized  as  a  valid  one,  so  that  the  plaintiff  is 
postponed  in  collecting  anything  from  the  trustee  until 
the  payment  of  the  Peltz  claim.  The  order  made  by  the 
court  below  will  then  become  effective,  and  as  it  defines 
the  exact  sum  to  be  paid  per  week  to  the  wife,  the  allied 
error  in  changing  the  amoimt  of  the  property  seized  from 
a  sum  as  named  by  the  magistrate,  to  a  larger  one  men- 
tioned in  the  schedule  in  the  notice  to  the  trustee,  is  not 
material. 

The  order  and  decree  of  the  court  of  quarts  sessicms 
is  affirmed. 
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Mifllin's  Estate. 

Wills — Codicils — RepvblicaHan — Revocation, 

1.  A  will  and  the  codicils  thereto  are  to  be  read  together,  and  all  the 
parts  which  are  not  inconsistent  with  the  lateat  expression  of  the 
testator's  intention  are  brought  down  to  the  date  of  the  last  codicils,  and 
are  to  be  given  effect. 

2.  A  new  will  revokes  a  former  will,  but  a  codicil  ratifies  the  preced- 
ing will,  except  as  to  changes  expressly  indicated  A  revocation  is  not 
to  be  presumed  in  the  case  of  a  codicil.  It  is  only  when  they  are  irrec- 
oncilably contradictory  that  the  dispositions  contained  in  the  codicil 
revoke  those  made  by  the  will  or  a  preceding  codicil. 

3.  A  gift  once  made  by  a  will  is  not  to  be  cut  down  by  a  subsequent 
codicil  unless  the  intention  of  the  testator  to  that  effect  clearly  appears^ 
€^  a  necessary  implication  arises.  A  codicil  should  be  so  construed  as  to 
give  effect  to  all  the  provisions  of  the  will  if  that  can  possibly  be  done. 

4.  It  may  appear  that  a  clause  devising  and  bequeathing  property 
is  a  residuary  clause,  although  the  technical  description  is  not  ex- 
pressed. The  word  ''residue"  is  not  necessary  if  the  intention  of  the 
testator  is  otherwise  made  reasonably  apparent. 

5.  Where  a  testatrix  by  the  first  codicU  to  her  will  gives  to  a  legatee 
all  the  money  which  she  had  on  deposit  in  any  bank  or  trust  company, 
and  by  a  second  codicil  gives  two  pecuniary  bequests  to  servants 
followed  by  a  gift  of  all  her  estate,  real,  personal  and  mixed,  in  trust  for 
certain  piuposes,  and  the  seccxid  codicil  refers  to  the  first  codicil  to 
the  will  "hereby  republishing  and  intending  to  republish  the  same  in 
every  respect  except  as  herein  and  hereby  modified,  altered  and 
amended,"  the  legacy  given  in  the  first  codicil  and  the  pecuniary  be- 
quests to  the  two  servants  in  the  second  codicil  are  not  revoked  by 
an3rthing  contained  in  the  concluding  words  of  the  second  codicil. 

Argued  Dec.  15,  1911.  Appeal,  No,  253,  Oct.  T.,  1911, 
by  John  B.  Large,  from  decree  of  O.  C.  Phila.  Co.,  dis- 
missing exceptions  to  adjudication  in  Estate  of  Ann  P. 
Mifllin,  deceased.  Before  Rice,  P.  J.,  Henderson,  Mor- 
rison, Orlady,  Head,  Beaver  and  Porter,  JJ.  Af- 
fibnoied. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  the  testatrix  executed 
a  will  on  Jime  14,  1889,  bequeathing  her  estate  to  James 
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Isxgp,  her  nephew,  in  trust  to  pay  the  income  to  Lily  S. 
Mifflin,  widow  of  her  son,  James  Mifflin,  for  hf e,  or  so  long 
as  she  remained  his  mdow,  then  over. 

By  a  codicil  dated  May  4, 1903,  after  reciting  the  death 
of  James  Large,  testatrix  gave  to  lily  S.  Mifflin  all  money 
on  deposit  in  any  bank  or  trust  company,  the  contents 
of  her  city  house  1824  Spruce  street,  wearing  apparel, 
jewelry,  and  all  personal  property  at  decedent's  coimtry 
home,  ''Hillside,"  any  article  or  ornamental  china  and 
bric-a-brac  she  might  select,  and  all  of  the  decedent's 
accumulated  income  invested  since  May  15,  1899.  She 
then  made  certain  changes  in  disposition  of  her  residuary 
estate  subsequent  to  the  life  estate  given  by  her  will  to 
lily  S.  Mifflin. 

By  codicil  dated  February  26,  1907,  testatrix  gave  her 
gardener  John  Zane,  $1,000,  and  her  maid  Mary  O'Brian, 
$5,000,  and  then  bequeathed  to  her  executors  all  her 
estate,  real,  personal  and  mixed,  for  certain  trusts  therein 
stated. 

The  preamble  of  the  second  codicil  was  as  follows: 

"I,  Ann  P.  Mifflin,  in  the  exercise  of  every  power  in  me 
vested  in  law  or  by  appointment  imder  will  or  otherwise, 
do  make  this  as  and  for  a  further  codicil  to  my  last  Will 
and  Testament  made  June  14th,  1899,  to  which  I  have 
aheady  made  a  codicil  on  May  1903,  hereby  republishing 
and  intending  to  republish  the  same  in  every  respect,  ex- 
cept as  herein  and  hereby  modified,  altered  and  amended." 

The  auditing  judge  Gummet,  J.,  allowed  the  legacy  of 
Lily  Sturgis  Mifflin  amoimting  to  $12,347.92  as  provided 
by  the  firet  codicil,  and  the  legacies  to  the  two  servants 
as  provided  in  the  second  codicil. 

Exceptions  to  the  adjudication  were  dismissed  by  the 
court,  in  an  opinion  by  Lamorblle,  J. 

Errors  assigned  were  in  dismissing  exceptions  to  the 
adjudication. 

Malcolm  lAoydj  Jr.^  with  him  Reynolds  D.  Brawn,  for 
pdlant. — ^The  second  codicil  read  by  itself  makes  a  corn- 
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plete  disposition  of  the  testatrix's  entire  estate,  and  for 
that  reason,  the  entire  disposition  contained  in  the  first 
codicil  is  impliedly  revoked.  Unless  the  gift  of  the  money 
in  bank  contained  in  the  first  codicil  is  revoked,  there  is 
no  fund  out  of  which  the  pecuniary  legacies  contained  id, 
the  second  codicil  can  be  paid,  and  they  will  fail  on  that 
accoimt:  Pittman's  Est.,  182  Pa.  355. 

Maurice  Bower  Savl^  with  him  John  G.  Johnson^  for 
appellee,  cited:  Sigel's  Est.,  213  Pa.  14;  Miller's  App.,  113 
Pa.  459;  Reimer's  Est.,  159  Pa.  212;  Walker's  Est.,  3 
Rawle,  229;  Storey's  Est.,  13  W.  N.  C.  99;  Willard's  Est., 
68  Pa.  327;  Welch's  App.,  28  Pa.  363;  Barrett's  Est.,  22 
Pa.  Superior  Ct.  74. 

Matthew  Randall,  with  him  Frank  J.  Bradley,  for  Nora 
E.  Walsh,  administratrix  of  the  estate  of  Mary  O'Brien, 
deceased,  appellee,  cited:  Cheetham  v.  Muhlenberg,  133 
Pa.  309;  Parker's  App.,  61  Pa.  478;  Ludlam's  Est.,  13  Pa. 
188;  Cumming's  Est.,  1  Pa.  Dist.  Rep.  486;  Welch's  App., 
28  Pa.  363;  Flemmg's  Est.,  10  Pa.  Dist.  Rep.  259;  Nolen's 
Est.,  19  Pa.  Dist.  Rep.  660. 

Opinion  bt  Henderson,  J.,  March  1, 1912: 
By  the  second  clause  of  the  first  codicil  to  her  will  the 
testator  bequeathed  to  lily  Sturgis  Mifi3in  ''all  my  money 
on  deposit  in  any  bank  or  Trust  Company  whether  in  my 
name  or  in  the  name  of  my  daughter-in-law  lily  Sturgis 
Mi£9in,"  and  by  the  first  and  second  clauses  in  the  second 
codicil  she  bequeathed  to  John  Zane  and  Mary  O'Brian 
$1 ,000  and  $5,000  respectively.  In  the  same  codicil  and  by 
the  third  clause  she  devised  and  bequeathed  to  her  execu- 
tors all  of  her  estate  real,  personal  and  mixed  in  trust  for  the 
purposes  therein  set  forth.  The  appellants  contend  that  by 
the  last  recited  provision  the  legacies  to  Mrs.  Mifi^,  John 
Z&ne  and  Mary  O'Brian  are  revoked  and  that  distribution 
should  not  be  made  to  them  as  legatees.  The  second  codi- 
cil, it  is  said,  when  read  by  itself  constitutes  a  complete  dis- 
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position  of  the  estate  and  was  intended  by  the  testator  to  so 
dispose  of  her  property.  The  reasoning  adopted  is  based  on 
the  terms  of  the  third  paragraph  of  the  second  codicil  by 
which  the  testator  disposed  of  ''All  my  estate  real,  personal 
and  mixed,  to  have  and  to  hold  the  same  to  th^n,  their 
heirs  and  successors,  in  trust  nevertheless,"  etc.  This  posi- 
tion necessarily  requires  the  appellants,  however,  to  ignore 
an  important  preceding  part  of  the  codicil  in  which  the  in- 
strument under  which  they  claim  is  declared  to  be:  ''A 
further  codiciltomylast  will  and  testament  made  June  14, 
1890,  to  which  I  have  already  made  a  codicil  on  May, 
1903,  hereby  republishing  and  intending  to  republish  the 
same  in  every  respect  except  as  herein  and  hereby  modified, 
altered  and  amended."  Inmiediately  following  this  dec- 
laration of  republication  come  the  bequests  to  Zane  and 
O'Brian  and  the  general  devise  and  bequest  to  the  execu- 
tors. It  is  evident,  therefore,  that  whatever  may  be  the 
effect  of  the  last  codicil  the  testator  intended  to  reaflirm 
and  republish  her  will  and  the  first  codicil  in  all  the  respects 
in  which  their  provisions  were  not  revoked  by  the  second 
codicil.  The  will  and  the  codicils  are  to  be  read  together, 
and  all  the  parts  which  are  not  inconsistent  with  the  lat- 
est expression  of  the  testator's  intention  are  brought  down 
to  the  date  of  the  last  codicil  and  are  to  be  given  effect.  A 
new  will  revokes  a  former  will,  but  a  codicil  ratifies  the  pre- 
ceding will  except  as  to  the  changes  expressly  indicated. 
A  revocation  is  not  to  be  presumed  in  the  case  of  a  codicil. 
It  is  only  when  they  are  irreconcilably  contradictory  that 
the  dispositions  contained  in  a  codicil  revoke  those  made 
by  the  will  or  a  preceding  codicil:  Price  v.  Maxwell,  28 
Pa.  23;  Sigel's  Estate,  213  Pa.  14.  It  is  necessary,  there- 
fore, to  take  into  view  the  will  and  both  the  codicils  to 
ascertain  the  intention  of  the  testator.  It  is  admitted 
that  there  is  not  an  express  revocation  of  the  bequest  to 
Mrs.  Mifilin  and  if  the  legacy  which  she  took  imder  the 
second  codicil  is  to  be  regarded  as  revoked  such  a  conclu- 
sion must  be  reached  because  of  the  implication  arising 
from  a  necessary  antagonism  between  the  third  clause  of 
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the  second  codicil  and  the  second  clause  of  the  first  codicil* 
While  the  terms  of  the  third  clause  of  the  second  codicil 
are  general  they  are  to  be  construed  with  r^erenee  to  the 
immediately  preceding  legacies  to  Zane  and  O'Brian  and 
the  l^acy  to  Mrs.  MifSin.  From  the  elaborate  provisions 
contained  in  the  second  codicil  with  reference  to  the  dis- 
tribution of  the  trust  estate  and  the  provisions  of  the  first 
codicil  it  is  evident  that  the  testator  had  in  mind  in  the 
creation  of  the  trust  three  divisions  of  her  property:  one 
known  as  the  Mifflin  estate  property;  another,  the  Large 
Estate  property  and  the  third,  the  accimiulated  income 
estate.  A  careful  reading  of  this  codicil  gives  a  strong  im- 
pression to  the  reader  that  when  the  testator  made  provi- 
sion for  the  creation  of  the  trust  she  had  in  mind  only  the 
property  for  the  management  and  distribution  of  which 
imder  the  trust  she  makes  provision.  No  account  is  there 
taken  of  the  property  which  Mrs.  Mifflin  was  to  receive 
under  the  second  clause  of  the  first  legacy.  In  this  view  of 
the  case  the  testator  in  disposing  of  all  of  her  estate  had  in 
mind  all  of  the  residue  of  her  estate  and  the  distribution 
imder  the  trust  was  in  effect  the  disposal  of  the  residuary 
estate.  This  view  is  the  more  obvious  when  the  first, 
second  and  third  clauses  of  tiiie  second  codicil  are  read  to* 
gether.  If  the  interpretation  contended  for  by  the  appel- 
lants is  to  prevail  we  have  the  testator  giving  in  one  breath 
to  her  gardener  $1,000  and  to  her  maid  $5,000  and  in  the 
next  breath  revoking  these  bequests  and  giving  the  whole 
,of  her  estate  to  nimierous  devisees  and  legatees.  This  is  so 
inconsistent  with  the  ordinary  processes  of  the  mind  that 
the  testator  should  not  be  charged  with  such  inconsistency 
except  under  the  clearest  necessity,  and  that  necessity 
does  not  arise  when  it  is  seen  that  the  analysis  made  by  her 
of  the  property  which  she  proposed  to  distribute  imder  the 
trust  provision  of  the  codicil  does  not  include  the  fimd  be- 
queathed to  Mrs.  Mifflin  and  is  made  concurrently  with 
the  bequests  to  her  domestic  servants.  It  is  a  well-known 
principle  that  a  gift  once  made  by  will  is  not  to  be  cut  down 
by  a  subsequent  codicil  unless  the  intention  of  the  testator 
Vol.  xlix— 39 
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to  that  effect  clearly  appears  or  a  necessary  implication 
arises.  A  codicil  should  be  so  construed  as  to  give  effect  to 
all  the  [HX>vi8ions  of  the  will  if  that  can  possibly  be  done. 
It  may  appear  that  a  clause  devising  and  bequeathing 
property  is  a  residuary  clause  althouj^  the  technical  de- 
scription is  not  expressed.  The  word  '^  residue"  is  not  nec- 
essary if  the  intention  of  the  testator  is  otherwise  made 
reasonably  apparent.  ' '  The '  residue '  of  a  man's  estate,  in 
testamentary  language,  means  whatever  is  not  specifically 
devised  or  bequeathed,  and  in  whatever  part  of  a  will  it 
may  happen  to  be  found  it  ought  to  have  that  meaningi 
unless  the  whole  will  taken  together  shows  clearly  that  it 
was  not  so  intended:"  Willard's  Estate,  68  Pa.  327.  We 
regard  the  legacy  to  Mrs.  Mifi3in  as  specific.  It  was  a  gift 
of  all  the  money  which  the  testator  had  on  deposit  in  any 
bank  or  trust  company.  The  legacy  and  the  fund  were 
therefore  the  same.  Tlie  property  was  identified  and  the 
legatee  took  the  whole  of  it:  Welch's  Appeal,  28  Pa.  363; 
Barrett's  Estate,  22  Pa.  Superior  Ct.  74.  A  consideration 
of  the  second  codicil  with  reference  to  the  Zane  and  O'Brian 
legacies  leads  to  the  conclusion  that  they  were  intended  to 
be  subsisting  bequests,  notwithstanding  the  general  terms 
of  the  third  clause,  and  that  what  the  testator  intended  to 
describe  in  this  clause  was  the  estate  which  was  not  other- 
wise disposed  of  to  the  appellees.  The  conclusion  of  the 
learned  auditing  judge  of  the  orphans'  court  is  weU  sup- 
ported by  reason  and  precedent. 
The  decree  is  aflSrmed  at  the  cost  of  the  appdlants. 
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Darlington  v.  Watsoni  Appellant. 

Wages-— AUachmentr-^Wagea  of  minor  child— Act  of  April  16,  1845, 
«ec.  5,  P.  L.  459. 

The  Aot  of  Aiml  15,  1845,  sec.  5,  P.  L.  459,  which  reads,  "That  the 
wages  of  any  laborer,  w  the  salary  of  any  person  in  public  or  private 
employment,  shall  not  be  liable  to  attachment  in  the  hands  of  the  em- 
pk>3rer,"  protects  from  attachment,  as  a  debt  due  the  father,  the  wages 
earned  by  his  unemancipated  minor  child,  as  a  domestic  in  the  family 
of  another.  . 

Argued  Nov.  21,  1911.  Appeal,  No.  49,  Oct.  T.,  1911, 
by  defendant,  from  order  of  C.  P.  Chester  Co.,  Jan.  T., 
1911,  No.  41,  dischargbg  rule  to  set  aside  attachment  in 
case  of  Harvey  Darlington  v.  William  H.  Watson  and 
Emlen  V.  Faucett,  Garnishee.  Before  Rice,  P.  J.,  Hen- 
BEBSON,  MoBBisoN,  Orladt,  Head,  Beaveb  and  PoR- 
TEB,  JJ.    Reversed. 

Rule  to  set  aside  attachment.    Before  HEMPmLL,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  discharging  the  rule. 

TF.  S.  Harris,  for  appellant. — ^It  was  error  to  refuse  to 
set  aside  the  attachment:  Morris  Box  Board  Co.  v.  Ros- 
siter,  30  Pa.  Superior  Ct.  23;  Smith  v.  Brooke,  49  Pa.  147; 
Com.  V.  Stambaugh,  22  Pa.  Superior  Ct.  386;  Phila. 
Trust  Co.'s  App.,  2  W.  N.  C.  593;  Fitzsimmons's  App.,  4 
Pa.  248. 

Harris  L.  Sproat,  for  appellee. — ^Under  the  act  the  deci- 
sions seem  to  uniformly  hold  that  the  only  wages  which  are 
exempt  from  attachment  execution,  are  the  wages  which 
are  earned  by  the  personal  labor  of  the  defendant  in  the 
attachment  execution:  Henry  v.  Sheaffer,  3  Pa.  Dist.  Rep. 
847;  Ely  v.  Stanton,  120  Pa,  632;  Smith  v.  Brooke,  49  Pa, 
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147;  C!om,  v.  Stambaugh,  22  Pa.  Superior  Ct.  386;  Carey 
V.  Lameroux,  22  Pa.  Superior  Ct.  560;  Hartman  v.  Mitzd, 
8  Pa.  Superior  Ct.  22;  Seiders's  App.,  46  Pa.  57;  Ham- 
berger  v.  Marcus,  157  Pa.  133. 

Opinion  by  Rice,  P.  J.,  April  15,  1912: 
The  proviso  to  sec.  5  of  the  Act  of  April  15,  1845,  P.  L. 
459,  reads:  "That  the  wages  of  any  laborer,  or  the  salary 
of  any  person  in  public  or  private  employment,  shall  not 
be  liable  to  attachment  in  the  hands  of  the  employer." 
The  question  for  decision  is  whether  this  clause  protects 
from  attachment,  as  a  debt  due  the  father,  the  wages 
earned  by  his  unemancipated  minor  child  as  a  domestic 
servant  in  the  family  of  another.  The  question  was  raised 
by  the  application  of  the  father  to  set  aside  the  attach- 
ment, and  the  case  comes  here  by  appeal  from  the  order 
denying  the  application.  The  facts  are  not  in  dispute  but 
are  substantially  agreed  upon  in  the  petition  and  answer. 
In  Heebner  v.  Chave,  5  Pa.  115,  one  of  the  first  cases,  if 
not  the  first,  which  involved  a  construction  of  the  act, 
the  court  said  that  it  was  the  capacity  of  enlarged  exten- 
sion of  the  term,  ''wages  of  any  laborer''  which  produces 
the  necessity  to  circumscribe  and  limit  the  terms,  as  used 
in  the  statute,  in  order  to  accomplish  what  the  court  be- 
lieved must  have  been  the  intent  of  the  legislation.  Again, 
in  Smith  v.  Brooke,  49  Pa.  147,  the  same  idea  was  elabo- 
rated and  the  necessity  for  judicial  construction  shown,  the 
coiul;  saying:  "The  statute  secures  to  the  laborer  and)iis 
family  the  earnings  of  his  own  hands;  but  this  is  its  full 
extent  and  scope.  If  it  were  carried  farther  by  judicial 
decision,  it  would  be  hard  to  assign  a  limit  to  its  operation. 
The  profits  of  every  enterprise  might  be  called  the  wages 
of  labor,  with  no  great  violence  to  language,  and  thus  the 
collection  of  debts  be  abolished  in  many  instances  where 
ample  means  of  payment  existed.  The  legislature  meant 
nothing  so  unreasonable  and  extravagant.  They  only 
meant  that,  what  a  man  earned  by  his  personal  labor 
should  not  be  intercepted  by  his  creditors,  but  should 
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go  to  supply  the  wants  of  himself  and  his  family,  leaving 
whatever  other  money  might  be  due  him  to  be  seized  for 
his  debts."  This  language  is  cited  by  appellee's  counsel 
as  conclusive  of  the  question  before  us.  We  cannot  so  re- 
gard it.  It  was  used  in  distinguishing  between  two  kinds 
of  gains  or  rewards,  or  as  Chief  Justice  Woodwakd  ex- 
pressed it,  *'the  difiference  between  the  sale  of  your  own 
labor  and  the  sale  of  another  man's  labor  at  something 
more  than  you  pay  for  it."  The  point  actually  decided, 
and  for  which  the  case  is  binding  authority,  is  that  the 
latter  is  profit  and  is  not  within  the  protection  of  the 
statute.  The  construction  of  the  statute  which  excluded 
such  profits  from  its  protection  was  necessary  to  prevent 
inconvenient  results  which  the  legislature  did  not  intend 
to  flow  from  the  words,  but  a  construction  which  would 
exclude  from  its  protection  the  earnings  of  an  imeman- 
cipated  minor  child  of  a  debtor  is  not  necessary  in  order 
to  prevent  the  words  of  the  statute  from  being  carried 
beyond  their  ordinary  meaning  or  beyond  the  accom- 
plishment of  the  purposes  for  which  the  statute  was  en- 
acted. The  father  as  the  head  of  the  family  is  entitled 
to  the  services  and  earnings  of  the  child  so  long  the  lat- 
ter is  legally  imder  his  custody  or  control  and  not  eman- 
cipated. This  right,  it  is  generally  held,  is  based  both  upon 
the  duty  of  the  parent  to  furnish  support  and  the  duty 
and  necessity  of  parental  control  for  the  good  of  the  child. 
This  is  a  very  different  relation  from  that  considered  in 
the  cases  cited,  and  the  wages  earned  by  the  child  are  of 
a  very  different  natm«  from  the  profits  of  labor  there  under 
consideration.  If,  as  was  declared  in  both  of  the  cases 
cited,  this  statute  was  intended  not  merely  for  the  personal 
benefit  of  the  debtor,  but  indirectly  for  the  benefit  of  his 
family,  it  would  be  a  harsh,  strained  and  illiberal  con- 
struction, and  one  not  in  harmony  with  the  general  piu*- 
poses  the  legislature  had  in  view,  that  would  enable  the 
creditor  to  intercept  the  earnings  of  his  minor  child  and 
apply  them  to  his  debt.  Nor  is  such  construction  required 
by  the  words  of  the  act.    The  moneys  in  question  are  the 
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wages  of  a  laborer,  and  the  attempt  is  to  attach  them  in 
the  hands  of  the  employer.  Thus  the  case  is  within  the 
letter  of  the  act,  and,  we  think,  within  its  beneficent  inr 
tent.  There  is  no  sufficient  reason  that  we  can  discover 
for  holding  that  the  defendant  was  not  entitled  to  its  pro- 
tection. In  Heebner  v.  Chave,  6  Pa.  115,  Justice  CouLTEa 
said :  ''We  believe  that  by  confining  the  exemption  from  at- 
tachment, to  the  actual  reward  or  wages  earned  by  the 
hands  and  labor  of  the  individual  himself,  and  his  f funily, 
imder  his  direction,  we  best  accomplish  the  beneficent 
design  of  the  legislature  without  too  largely  entrenching 
upon  the  rights  of  creditors."  We  do  not  cite  this  as  the 
point  actually  decided  in  that  case,  but  as  a  dictum  which 
lends  some  support  to  the  conclusion  we  have  reached  and 
which  comes  from  such  a  source  as  to  entitle  it  to  re- 
spectful consideration. 

The  case  of  Ely  v.  Stanton,  120  Pa.  632,  arose  under  a 
different  statute  and  involved  other  considerations.  We 
cannot  regard  it  as  deciding  a  principle  which  controls  in 
the  construction  of  the  statutory  provision  under  con- 
sideration. 

The  order  discharging  the  rule  to  show  cause  why  the 
attachment  should  not  be  set  aside  is  reversed,  the  rule  is 
reinstated  and  made  absolute;  the  costs  to  be  paid  by  the 
appellee. 


Commonwealth  v.  Divoskein,  Appellant. 

Criminal  lato—Idle  and  disorderly  person— JtaHee  of  the  peaee-r^vri^- 
didtion — Record— Stmimary  comnction, 

1.  It  18  neoessaiy  that  the  reoonl  (rf  a  fRinmiary  oonvictioQ  shall  con- 
tain a  finding  that  a  specific  act  has  been  perf <Hined  by  the  defendant, 
and  that  it  shall  describe  or  define  it  in  such  a  way  as  to  individuate, 
and  show  that  it  falls  within  an  unlawful  class  of  acts.  Without  this, 
a  judgment  that  the  law  has  been  violated  goes  for  naught. 

2.  The  record  of  the  summary  conviction  of  a  person  as  an  idle  and 
disorderly  person  must  set  forth  facts  which  constitute  the  oflTense. 


Digitized  by 


Google 


COMMONWEALTH  v.  DIVOSKEIN,  Appellant    615 
614,  (1912).]  SyllabuB---Statement  of  Fact8. 

3.  A  commitment  to  the  house  of  correction  will  not  be  sustttned 
wbefe  the  record  of  the  commitment  shows  that  a  warrant  was  isBoed 
against  the  defendant  for  assault  and  battery,  that  the  defendant  was 
brought  before  the  magistrate  on  a  date  named,  and  witnesses  sworn, 
and  the  record  concludes  as  follows:  "After  hearing  defendant  charged 
with  being  idle,  disorderly  person.  After  hearing  defendant  committed 
to  the  House  of  Correction  for  three  mcmths." 

4.  In  such  a  case  the  conmiitment  has  nothing  to  rest  on  but  a  new 
and  independent  charge,  evidently  heard  aft^  the  hearing  on  the 
original  charge,  that  the  relator  was  an  idle  and  disorderly  person.  The 
record  should  disclose  by  whom  the  charge  was  made,  whether  it  was 
made  by  written  complaint,  or  orally,  what  facts  were  alleged  as  con- 
stituting the  offense,  what  information  the  defendant  had  of  the  new 
eharge,  and  what  opportimity  was  afiforded  for  a  defense  against  it,  and 
what  evidencci  if  any,  was  adduced  in  support  of  it. 

Argued  Feb.  27,  1912.  Appeal,  No.  12,  Oct.  T.,  1912, 
by  defendant,  from  order  of  Q.  S.  Phila.  Co.,  refusing  to 
sustain  writ  of  habeas  corpus  in  case  of  Commonwealth 
V.  Sadie  Divoskein.  Before  Rice,  P.  J.,  Henderson, 
Morrison,  Orladt,  Head  and  Porter,  JJ.   Reversed. 

Writ  of  habeas  corpus.   Before  Carr,  J. 

From  the  record  it  appears  that  the  magistrate's  record 
was  as  follows: 

"Warrant  issued  on  January  12, 1912,  on  oath  of  Julia 
Siloski,  defendant,  charged  with  assault  and  battery. 
Brought  up  January  12,  Julia  Siloksi,  sworn,  Lewis  Levit, 
sworn.  After  hearing  defendant  charged  with  being  idle, 
disorderly  person.  After  hearing,  defendant  committed 
to  the  house  of  correction  for  three  months.  Defendant 
residing  at  537  Garrett  street. 

"Names  of  witnesses.  Julia  Siloski,  1254  N.  Alder 
street,  and  Lewis  Levit,  523  Buttonwood  street.'' 

The  following  facts  were  agreed  upon  between  the 
district  attorney  and  the  counsel  for  the  relator. 

The  relator  in  this  case  was  arrested  on  a  warrant  charg- 
ing her  with  assault  and  battery  and  was  committed  by 
the  ma^strate,  before  whom  she  was  brought,  for  three 
months  to  the  house  of  correction,  as  being  an  idle  and 
disorderly  person.   She  was  brought  up  on  a  writ  of  habeas 
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corpus,  which  had  been  allowed  by  the  Honorable  W.  W. 
Carr,  in  the  court  of  quarter  sessions  of  the  peace  for  the 
county  of  Philadelphia. 

At  the  hearing  of  the  case,  it  was  established  that  there 
had  been  a  lockout  or  strike  in  progress  for  a  period  of 
about  nine  weeks  at  the  factory  of  Flamm,  Goldman  & 
Cohen,  manufacturers  of  Ladies'  Silk  Suits  &  Cloaks, 
N.  E.  cor.  Eleventh  &  Arch  streets,  Philadelphia,  and  that 
the  relator,  Sadie  Divoskein,  was  one  of  those  who  was 
locked  out  or  on  strike. 

That  she  had  been  arrested  twice  during  the  progress  of 
said  lockout  or  strike  while  picketing  in  the  neighborhood 
of  the  factory;  on  one  occasion  being  held  in  her  own  recog- 
nizance for  court,  which  case  had  not  yet  been  determined, 
and  on  another  occasion  being  fined  $7.50. 

It  was  testified  by  some  of  the  police  oflBcers  who  were 
on  duty  there,  that  they  had  no  trouble  with  the  relator 
and  that  they  had  not  seen  her  going  about  on  the  streets 
from  place  to  place  begging,  or  asking  for  or  subsisting  on 
charity. 

That  the  charge  of  assault  and  battery  on  which  the  re- 
lator was  arraigned  before  the  magistrate,  was  preferred 
by  one  Julia  Siloski,  who  was  not  in  sympathy  with  those 
who  were  locked  out  or  on  strike.  Julia  Siloski  testified 
that  the  relator  in  attempting  to  rescue  another  girl,  who 
also  had  been  on  strike,  and  whom  the  sidd  Julia  Siloski 
was  holding  until  the  police  should  come,  struck  her. 
This  was  denied  by  other  witnesses  who  testified  that  the 
relator  was  not  near  the  said  Julia  Siloski. 

That  the  relator  resided  at  537  Garrett  street,  in  the 
city  and  county  of  Philadelphia,  which  was  her  fixed  place 
of  residence  and  where  she  had  a  good,  respectable  home. 
That  she  had  worked  continuously  for  a  period  of  three 
years  up  to  the  period  of  the  lockout  or  strike.  That  she 
was  a  person  of  very  good  habits  and  of  good  character 
and  not  an  idler  or  disorderly  street  walker,  and  that  prior 
to  the  said  lockout  or  strike  had  never  been  in  any  trouble 
nor  arrested.    That  she  was  out  of  work  at  the  time  of  the 
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said  arrest  by  reason  of  the  said  lockout  or  strike  at  the 
place  of  her  employment. 

That  at  the  time  of  her  arrest  she  was  not  molesting  or 
disturbing  anyone. 

That  she  did  not  depend  upon  anyone  for  her  support; 
was  self-supporting,  and  that  by  reason  of  her  thrift  and 
industry  she  had  saved  up  about  $250  which  she  had  on 
deposit  in  bank  to  her  account. 

After  hearing  on  the  writ  the  court  remitted  the  relator 
to  the  house  of  correction,  but  reduced  the  sentence  to 
thirty  days  from  date  of  commitment. 

Error  assigned  was  in  not  sustaining  writ  of  habeas 
corpus  and  remanding  the  relator. 

Leopold  C.  GlasBy  for  appellant. — In  a  case  where  a  per- 
son has  been  arrested  on  a  warrant  charging  the  defendant 
with  assault  and  battery,  a  magistrate  has  no  jurisdiction 
to  sununarily  convict  the  defendant  of  an  entirely  dif- 
ferent o£fense,  to  wit:  that  of  being  an  idle  and  disorderly 
person  and  commit  the  defendant  to  the  house  of  correc- 
tion: Com.  V.  Borden,  61  Pa.  272;  Com.  v.  Catterson,  3 
Lack.  Jur.  1. 

A  smnmary  conviction  cannot  be  sustained  where  the 
record  of  the  magistrate  merely  shows  that  the  defendant 
is  charged  with  being  an  idle  and  disorderly  person,  and 
after  hearing,  committed  to  the  house  of  correction:  Com. 
V.  Cannon,  32  Pa.  Superior  Ct.  78;  Com.  v.  Nesbit,  34  Pa. 
398;  Com.  v.  Kmg,  2  Kulp,  386;  Com.  v.  Borden,  61  Pa. 
272;  Shryock  v.  North  Braddock  Boro.,  43  Pa.  Superior 
Ct.  508;  Reid  v.  Wood,  102  Pa.  312;  Com.  v.  Davison,  11 
Pa.  Superior  Ct.  130. 

Opinion  by  Rice,  P.  J.,  April  15, 1912: 

This  is  an  appeal  by  the  relator  from  an  order  made  after 
hearing  upon  habeas  corpus  remanding  the  relator  to  the 
house  of  correction,  to  which  she  had  been  committed 
by  a  magistrate  for  three  months,  but  reducing  the  term 
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of  imprisonment  imposed  by  the  magistrate  to  thirty  days. 
By  writing  filed  it  is  agreed  by  the  district  attorney  and 
counsel  for  the  relator,  that  certain  records  and  proceedings 
shall  constitute  the  record  to  be  considered  on  this  appeal 
and  amongst  these  are  the  transcript  from  the  magistrate's 
docket,  the  conunitment,  the  petition  for  habeas  corpus, 
the  order  of  the  quarter  sessions  and  a  stipulation  as  to 
the  facts.  The  evident  pmpose  of  tiiis  agreement  is  to 
enable  this  court  to  determine  as  to  the  magistrate's 
jurisdiction  and  as  to  the  legality  of  the  commitnoent 
issued  by  him,  upon  consideration  of  the  entire  proceedings 
before  him  and  not  merely  upon  a  view  of  what  appears 
on  the  face  of  the  commitment.  These  are  substantial 
questions  which  in  some  form  of  proceeding  the  relator 
was  entitled  to  have  determined,  and  in  view  of  the  stipu- 
lation of  coimsel  we  feel  relieved  of  the  necessity  of  con- 
sidering whether  the  procediu^  adopted  was  the  most 
appropriate  one  to  bring  them  under  review. 

It  appears  from  the  record  and  proceedings  referred  to 
in  the  stipulation  that  the  relator  was  arrested  upon  a 
warrant  charging  her  with  assault  and  battery  and  was 
brought  before  the  magistrate.  His  record  of  the  pro- 
ceedings is  as  follows:  "Warrant  issued  on  the  12th  day 
of  January,  1912,  on  oath  of  Julia  Siloski,  defendant, 
charged  with  assault  and  battery.  Brought  up  Janu- 
ary 12th,  Julia  Siloski,  sworn,  Lewis  Levit,  sworn.  After 
hearing  defendant  charged  with  being  idle,  disorderly  p^- 
son.  After  hearing  defendant  committed  to  the  House  of 
Correction  for  3  months."  It  is  fairly  to  be  presumed 
from  this  record  that  the  magistrate  did  not  deem  the 
evidence  sufficient  to  justify  him  in  holding  the  relator 
to  bail  for  the  quarter  sessions  to  answer  the  criminal 
charge  upon  which  she  had  been  arrested,  and  it  is  quite 
clear  that  upon  an  information  charging  a  person  with 
assault  and  battery,  a  magistrate  has  not  jurisdiction  to 
summarily  convict  the  accused  and  conmdt  him  to  the 
house  of  correction  for  a  definite  term  of  imprisonment. 
Therefore  the  commitment  has  nothing  to  rest  on  but 
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the  new  and  independent  charge,  evidently  made  after 
the  hearing  on  the  original  charge,  that  the  relator  was  an 
idle  and  disorderly  person.  By  whom  this  charge  was 
made,  whether  it  was  made  by  written  complaint  or  orally, 
what  facts  were  alleged  as  constituting  the  offense,  what 
information  the  relator  had  of  the  new  charge  and  what 
opportunity  was  afforded  her  to  defend  against  it,  and 
what  evidence,  if  any,  was  adduced  in  support  of  it,  are 
matters  upon  which  the  record  is  silent.  Nor  does  it  ap- 
pear, except  inf erentially  from  the  fact  that  he  committed 
her,  that  the  magistrate  adjudged  her  to  be  guilty  of  the 
charge.  While  some  of  the  technical  formalities  of  sum- 
mary convictions  as  originally  administered  in  England 
and  this  coimtry  have  been  dispensed  with,  there  are 
certain  essentials  which  still  exist  and  must  appear  upon 
the  record.  It  is  still  necessary  that  a  summary  convic- 
tion shall  contain  a  finding  that  a  specific  act  has  been 
performed  by  the  defendant  and  that  it  shall  describe 
or  define  it  in  such  a  way  as  to  individuate  it,  and  show 
that  it  falls  within  an  imlawful  class  of  acts.  Without 
this,  a  judgment  that  the  law  has  been  violated  goes  for 
naught.  This  is  not  merely  a  formal  or  technical  rule 
of  summary  convictions,  but  a  most  essential  and  sub- 
stantial one.  The  reason  for  the  rule  is  set  forth  con- 
vincingly and  with  great  clearness  in  Com.  v.  Nesbit, 
34  Pa.  398,  and  in  Com.  v.  Borden,  61  Pa.  272,  it  was 
said  that  the  essentials  there  enumerated  were  reason- 
able and  "as  necessary  to  bound  arbitrary  power,  and 
prevent  oppression  and  injustice  to  the  citizen  of  a  re- 
public, as  to  the  subject  of  a  crown."  The  rule  as  stated 
in  Com.  v.  Nesbit  has  been  invariably  followed  in  later 
cases,  amongst  which  may  be  mentioned  Reid  v.  Wood, 
102  Pa.  312;  Com.  v.  Davison,  11  Pa.  Superior  Ct.  130; 
Com.  V.  Cannon,  32  Pa.  Superior  Ct.  78;  Shryock  v. 
North  Braddock  Borough,  43  Pa.  Superior  Ct.  608.  It  is 
plainly  applicable  here.  By  the  Act  of  February  21, 1767, 
1  Sm.  L.  268,  certain  classes  of  persons  were  ''declared 
to  be  idle  and  disorderly  persons''  and  liable  to  the  p^[i- 
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allies  thereby  imposed.  In  the  later  Acts  of  June  13| 
1836,  P.  L.  539,  and  May  8,  1876,  P.  L.  154,  the  same 
classes  of  persons  are  declared  to  be  vagrants.  But  in 
no  statute  relating  to  sununary  convictions  that  has  been 
called  to  our  attention  are  the  terms  '4dle  and  disorderly 
persons"  used  in  their  general  and  most  comprehensive 
sense  so  as  to  include  every  person  who  is  idle  or  disorderly 
or  both.  Therefore  the  record  of  the  summary  conviction 
of  such  person  ought  to  set  forth  the  acts  whidi  constitute 
the  offense.  As  already  indicated,  neither  the  record  nor 
the  commitment  in  the  present  case  complies  with  the 
rule  by  showing  the  facts  essential  to  the  magistrate's 
jurisdiction  to  summarily  convict  the  relator.  Therefore 
we  need  not  go  outside  the  record  in  determining  the  ques- 
tion. But  if  we  were  to  do  so,  the  same  result  would  be 
reached  upon  a  view  of  the  facts  set  forth  in  the  agreement 
and  made  part  of  the  record;  for,  whatever  be  said  of  the 
relator's  acts,  it  cannot  be  said  that  they  constitute  an 
offense  for  which  she  could  be  siunmarily  convicted. 
The  judgment  is  reversed  and  the^/^tor  is  discharged. 

i&di 

,<iti6ii 

^t  floasdi 


CommonwfaJ^  ^Brink. 


Criminal  law — Bawdyhouse — ^fiem&oiton^Aouae — Evidence. 

1 .  The  general  reputation  of  the  mmateB  and  frequenters  of  a  bawdy- 
house,  may  be  proved  in  order  to  3ramli£^e  character  of  the  house. 
The  general  reputation  of  the  hodB^itftlfUlPbompetent. 

2.  Where  the  house  is  in  a  borough  O^tiguous  to  a  city,  the  reputa* 
tion  in  the  city  of  certain  women  who  frequented  the  house,  although 
living  in  the  city,  may  be  shown. 

3.  On  the  trial  of  an  indictment  for  keeping  a  bawdyhouse,  it  is  not 
necessary  for  the  commonwealth,  before  introducing  evidence  of  the 
general  reputation  of  each  particular  frequenter  or  inmate  of  the  house, 
to  show  that  the  defendant  knew  what  that  reputation  was. 

4.  In  such  a  case  it  is  proper  for  the  trial  judge  to  call  the  jury's  at- 
tentkm  to  the  fact  that  the  keeper  of  a  licensed  hotel  is  in  a  portion  to 
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know  Bomething  of  the  conduct  of  the  Deople  in  it  and  to  regulate,  to 
Bome  extent  at  least,  their  conduct. 

Argued  March  7,  1912.  Appeal,  No.  26,  March  T., 
1912,  by  defendant,  from  judgment  of  Q.  S.  Lackawanna 
Co.,  Oct.  T.,  1911,  No.  330,  on  verdict  of  gmlty  in  case  of 
Commonwealth  v.  Jennie  E.  Brink.  Before  Rice,  P.  J., 
Henderson,  Orladt,  Head  and  Porter,  JJ.    Affirmed. 

Indictment  for  keeping  a  bawdyhouse.  Before  Mo 
Clure,  p.  J.,  specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Verdict  of  guilty,  upon  which  the  defendant  was  sen- 
tenced to  pay  a  fine  of  $50.00  and  undergo  imprisonment 
in  the  county  jail  for  one  year.    Defendant  appealed. 

Errors  assigned  were  (1-57)  various  rulings  on  evidence 
and  instructions. 

R.  H.  Holgate,  with  him  Clarence  Balentine^  for  appel- 
lant, cited:  Com.  v.  Howe,  35  Pa.  Superior  Ct.  554. 

T.  A.  Donahoe,  assistant  district  attorney,  with  him 
David  J.  Reedy,  district  attorney,  and  R.  A.  Zimmerman, 
for  appellee. 

Opinion  by  Rice,  P.  J.,  April  15, 1912: 

The  defendant  was  indicted  and  convicted  under  sec.  43 
of  the  Act  of  March  31,  1860,  P.  L.  382,  of  the  offense  of 
keeping  and  maintaining  a  common  bawdyhouse.  No 
authorities  need  be  cited  to  show  that  the  general  reputa- 
tion of  the  inmates  and  frequenters  of  the  house  may  be 
proved  in  order  to  establish  the  character  of  the  house. 
It  is  also  now  well  settled  by  the  great  weight  of  authority 
that  the  general  reputation  of  the  house  is  competent: 
Com.  V.  Murr,  7  Pa.  Superior  Ct.  391;  Com.  v.  Sarves, 
17  Pa.  Superior  Ct.  407;  Com.  v.  Bunnell,  20  Pa.  Superior 
Ct.  61;  Com.  v.  Salawich,  28  Pa.  Superior  Ct.  330. 

•/he  first,  twenty-fourth  and  the  forty-fourth,  forty- 
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fifth,  forty-fiixth  and  fifty-eeventh  assignments  relate  to 
the  testimony  of  residents  of  the  borough  ot  Dunmore,  in 
which  the  house  was  situated,  as  to  one  or  the  other  or  both 
of  these  subjects.  These  witnesses  testified,  preliminarily, 
that  they  were  residents  of  the  borough  and  were  familiar 
or  were  acquainted  with  the  general  speech  of  the  people 
of  that  community  and  most  of  them  testified  to  facts  and 
circumstances  which  tended  to  corroborate  that  statement. 
We  are  of  opinion  that  the  court  committed  no  error  in 
holding  that  sufficient  ground  was  laid  for  permitting  them 
to  testify,  as  they  did,  that  from  the  general  speech  of  the 
people  in  the  borough  of  Dunmore  the  reputation  of  cer- 
tain women,  who  were  shown  to  have  been  inmates  or  fre- 
quenters of  the  house,  for  morality  and  chastity  was  bad, 
and  that  the  reputation  of  the  house  in  that  regard  was 
bad.  Nor  can  we  agree  with  counsel  for  appellant  that 
anything  was  developed  on  the  cross-examination  of  these 
witnesses  which  made  it  the  duty  of  the  court  to  strike  out 
his  or  her  testimony  on  these  subjects. 

Adverse  comment  is  made  on  the  form  of  the  question 
put  to  the  witnesses  as  to  the  reputation  of  the  house, 
but  precisely  the  same  form  of  question  was  held  to  be 
permissible  in  Com.  v.  Bunnell,  and  we  see  no  reason  for 
departing  from  or  modifying  the  ruling  there  made.  It 
seems  hypercritical  to  say  that  a  house  or  building  is 
sexless  and  insensate  and  iiieref  ore  can  have  no  rq>utation 
whatever  for  chastity  or  morality.  No  jury  would  fail 
to  imderstand  what  the  witnesses  meuit  when  they 
testified  that  the  reputation  of  the  house  in  this  particular 
was  bad. 

Many  of  the  other  assignments  relate  to  the  admismon 
of  the  testimony  of  police  officers  and  others,  residents  of 
the  city  of  Scranton,  as  to  the  reputation  of  certain  women 
who  were  shown  to  be  frequenters  of  the  defendant's 
house  but  did  not  reside  in  the  borough  of  Dunmore. 
In  considering  the  relevancy  of  this  testimony  it  is  to  be 
noticed,  that  the  city  of  Scranton  and  the  borough  of 
Dunmore  are  contiguous  and  there  is  constant  communica- 
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tion  between  the  two  places.  There  was  evidence  that 
these  women  frequently  visited  and  occupied  rooms  in 
the  defendant's  house  with  different  men.  It  is  argued 
that  the  testimony  of  these  police  officers  as  to  the  repu- 
tation of  these  women  was  not  competent  because  it  did 
not  relate  to  their  reputation  in  the  borough  of  Dimmore 
where  the  defendant  resided,  but  was  confined  to  their 
reputation  in  the  city  of  Scranton.  We  think  this  objec- 
tion is  not  well  taken.  The  fact  that  the  permanent 
habitations  of  these  women,  so  far  as  they  had  any,  were 
on  one  side  of  the  imaginary  line  between  the  two  munici- 
palities and  the  defendant's  house  was  on  the  other  side, 
is  no  more  conclusive  against  the  admission  of  the  testi- 
mony than  would  be  the  fact  that  the  two  places  were 
in  different  wards  of  l!he  city.  To  establish  character  by 
reputation  the  reputation  must  be  among  people  who 
have  had  an  opportunity  of  observing  the  person's  con- 
duct, as  for  example,  in  the  neighborhood  of  his  home,  or 
in  the  group  of  persons  with  whom  he  follows  his  occupa- 
tions or  otherwise  associates  intimately:  2  Wigmore  on 
Ev.,  sec.  1612.  As  was  said  by  our  Brother  Hendebson 
in  Com.  v.  Howe,  36  Pa.  Superior  Ct-  564:  "It  is  nec- 
cessarily  implied  that  the  person  inquired  about  should 
have  been  so  related  to  the  community  in  which  he  lived 
or  acted  as  to  have  established  a  general  reputation."  It 
was  there  held  that  the  mere  fact  that  the  witness  heard 
the  defendant's  reputation  discussed  in  a  town  other  than 
that  in  which  the  defendant  resided,  did  not  qualify  the 
witness  to  testify  on  the  subject  in  the  absence  of  evidence 
that  the  defendant  was  known  in  the  place  where  the 
discussion  took  place,  and  had  acquired  a  reputation  there. 
The  case  is  not  authority  for  the  proposition  that  imder 
no  circumstances  may  the  reputation  of  a  person  be  shown, 
except  in  the  municipal  division  of  the  state  in  which 
he  has  his  l^al  domicile.  Even  a  woman  not  shown  to 
dwell  permanently  in  any  particular  house,  but  who  is 
seen  nij^tly  traveling  the  streets  in  the  manner  described 
by  some  of  the  witnesses,  may  acquire  a  reputation  which 
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may  be  given  in  evidence.  And,  while  it  is  true  that  the 
reputation  must  be  general,  yet  it  is  not  necessary  that  it 
be  unanimous  nor  that  a  majority  of  the  people  of  the 
community  have  spoken  regarding  it.  In  other  words,  a 
general  reputation  may  by  inference  be  believed  to  exist, 
although  the  utterances  actually  heard  by  the  witness, 
and  used  as  the  basis  of  his  inference,  may  be  and  usually 
are  those  of  a  representative  minority  only:"  2  Wig.  on 
Ev.,  sec.  1613.  "Wlfile  a  witness  should  be  cautious  on 
this  subject,  and  not  be  encouraged  to  testify  that  he  is 
acquainted  with  the  general  reputation  of  anoUier  unless 
he  knows  the  generally  prevalent  sentiment  of  those  con- 
versant with  him,  he  is  not  to  be  repressed  by  telling  him 
he  must  know  what  a  majority  say  of  him  about  whom 
he  is  called  to  testify:"  Campbell,  C.  J.,  in  Pickens  v. 
State,  61  Miss.  563.  We  have  alluded  to  the  scope  of 
the  decision  in  Com.  v.  Howe  and  to  the  insufficient 
foimdation  laid  for  the  admission  of  the  character  testi- 
mony there  under  consideration.  We  cannot  agree  with 
appellant's  counsel  that  this  case  is  in  the  same  situation. 
Tlie  testimony  as  to  reputation  rests  on  much  more  seciue 
foimdation.  We  conclude  without  further  elaboration 
that  it  was  properly  admitted. 

One  of  the  questions  raised  by  the  first  assignment  of 
error  is,  whether  it  was  necessary  for  the  commonwealth, 
before  introducing  evidence  of  the  general  reputation  of 
each  particular  frequenter  or  inmate  of  the  house,  to  show 
that  the  defendant  knew  what  that  reputation  was.  We 
are  of  opinion  that  it  was  not  necessary.  In  determining 
whether  the  defendant  was  guilty  of  the  charge,  her  knowl- 
edge of  the  practices  conducted  in  her  house,  was  nec- 
essarily involved,  but  this  was  a  fact  to  be  determined 
by  the  jury  from  all  the  evidence,  and  the  general  reputa- 
tion for  morality  and  chastity  of  the  persons  frequenting 
it  was  a  pertinent  circumstance.  This  was  fully  and 
adequately  explained  to  the  jury  by  the  trial  judge,  and 
we  find  no  error  in  what  he  said  to  Uie  jury  upon  that 
subject. 
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Nor  was  there  prejudicial  error  in  the  excerpt  from  the 
charge  quoted  in  the  fifty-eighth  assignment  of  error.  It 
was  entirely  appropriate  to  call  the  jury's  attention  to 
the  fact  that  the  keeper  of  a  licensed  hotel  is  in  a  position 
to  know  something  of  the  conduct  of  the  people  in  it  and 
to  regulate,  to  some  extent  at  least,  their  conduct.  The 
instruction  did  not  imply  either  directly  or  inferentially 
that  there  was  any  legal  presumption  that  the  defendant 
had  such  knowledge  as  was  necessary  for  her  conviction 
of  the  specific  charge  for  which  she  was  being  tried. 

The  contention  that  the  instruction  quoted  in  the  next 
assignment  assumed  as  an  established  fact  that  the  de- 
fendant had  assigned  a  little  girl  fifteen  years  old  to  a 
room  with  a  man,  is  not  sustained.  In  a  careful  and  fair 
manner  the  judge  explained  to  the  jury  the  conflict  of 
testimony  upon  this  question  of  fact,  and  submitted  its 
determination  to  them.  This  excerpt  from  the  charge 
must  be  read  in  connection  with  what  the  court  said  in 
submitting  the  question  of  fact  to  the  jury. 

The  contention  that  the  charge  was  misleading  and 
inadequate  both  as  to  the  facts  and  the  law,  is  not  sus- 
tained. All  of  the  defendant's  nine  points  were  affirmed, 
every  question  of  fact  involved  in  the  case  was  fairly 
submitted  to  the  jury  and  the  law  which  they  were  to 
apply  to  the  facts  was  correctly  stated.  The  charge  was 
clear,  adequate  and  impartial,  and  there  was  abundant 
testimony,  outside  of  the  testimony  relating  to  the  reputa- 
tion of  the  inmates  and  frequenters  of  the  house  and  of 
the  house  itself,  to  sustain  the  verdict.  All  of  the  assign- 
ments of  error  are  overruled. 

The  judgment  is  affirmed  and  the  record  is  remitted 
to  the  court  of  quarter  sessions  of  Lackawanna  county 
with  direction  that  the  judgment  be  fully  carried  into 
effect,  and  to  that  end  it  is  ordered  that  the  appellant 
forthwith  appear  in  that  court,  and  that  she  be  by  that 
court  committed  to  serve  and  comply  with  such  parts 
of  her  sentence  as  had  not  been  performed  at  the  time 
this  appeal  was  made  a  supersedeas. 
Vol.  xlix— 40 
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Commonwealth  v.  Martin,  Appellant. 

SeUing  liquor  without  a  liceme — Peddling  leer— Principal  and  agent. 

1.  A  person  may  be  convicted  of  selling  liquor  without  a  license,  al- 
though he  testifies  that  he  was  merely  the  agent  of  a  foreign  brewing 
company  to  solicit  orders,  and  that  he  had  nothing  to  do  with  receiving 
the  beer,  or  delivering  it  to  customers,  if  witnesses  for  the  common- 
wealth testify  that  the  defendant  personally  delivered  beer  to  them 
from  a  wagon  at  their  houses,  and  received  pay  from  them  for  it. 

Practieey  C.  P. — Trialr— Charge — MisetatemenU  in  charge. 

2.  Where  the  material  questions  of  a  case  have  been  fairly  and  in- 
telligently and  on  the  whole  correctly  presented  to  the  jury,  error  will 
not  lie  because  of  slight  or  inmiaterial  inaccuracy  or  statement  of  evi- 
dence. 

3.  If  coimsel  feels  that  there  is  any  misstatement  of  the  evidence  by 
the  judge,  it  is  his  duty  to  call  the  attention  of  the  court  to  the  same  at 
the  time,  so  that  it  may  be  corrected. 

4.  A  vague  or  insufficient  answer  to  a  point  is  not  a  ground  for  re- 
versal where  it  is  obvious  from  the  charge  that  the  jury  was  not  mis- 
led by  the  answer. 

Argued  March  11,  1912.  Appeal,  No.  29,  March  T., 
1912,  by  defendant,  from  judgment  of  Q.  S.  Mifflin  Co., 
Jan.  T.,  1910,  No.  3,  on  verdict  of  guilty  in  case  of  Ck)m- 
monwealth  v.  J.  A.  Martin.  Before  Rice,  P.  J.,  Hendeb- 
BON,  MoBBisoN,  Orladt  and  Head,  JJ.   AfiSrmed. 

Indictment  for  selling  liquor  without  a  license.  Before 
Woods,  P.  J. 

The  opinion  of  the  Sui)erior  Gomt  states  the  case. 

Verdict  of  guilty,  upon  which  the  defendant  was  sen- 
tenced to  pay  a  fine  of  $500,  and  undergo  imprisonment 
in  the  coimty  jail  for  six  months. 

Errors  assigned  were  (1-18)  various  instructions  of 
which  the  material  ones  are  stated  in  the  opinion  of  the 
Superior  Court. 

W.  J.  and  F.  A.  CvJhertsonf  for  appellant,  cited:  Com.  v. 
Byers,  46  Pa.  Superior  Ct.  37;  Pauli  v.  Com.,  89  Pa.  432; 
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Com.  V.  Stovas,  45  Pa.  Superior  Ct.  43;  Com.  v.  Silcox, 
161  Pa.  484;  Goereen  v.  Com.,  99  Pa.  388;  Com.  v.  Buc- 
cieri,  153  Pa.  535;  Com.  v.  Gerade,  145  Pa.  289. 

WiUiam  W.  UtUey,  with  him  Howwrd  W.  Aikens,  district 
attorney,  and  A.  Reed  Hayes,  for  appellee. — ^The  evidence 
showed  a  clear  and  definite  sale  of  liquors  in  MiflSin 
county  without  a  license  and  the  court  below  would  have 
committed  grave  error  to  have  sustained  the  motion  of 
coimsel  and  discharged  the  prisoner  because  of  the  alleged 
insufficiency  of  the  evidence:  Com.  v.  Holstine,  132  Pa. 
357;  Com.  v.  Guja,  28  Pa.  Superior  Ct.  58;  Com.  v.  PoUak, 
33  Pa.  Superior  Ct.  600;  Com.  v.  Tynnauer,  33  Pa.  Su- 
perior Ct.  604;  Com.  v.  Guinzburg,  46  Pa.  Superior  Ct. 
488;  Com.  v.  Martin,  47  Pa.  Superior  Ct.  346;  Com.  v. 
Yanuty,  48  Pa.  Superior  Ct.  277;  Com.  v.  Hecirrionic,  39 
Pa.  Superior  Ct.  510;  Com.  v.  Rossi,  47  Pa.  Superior  Ct. 
297;  Alexander  v.  Com.,  105  Pa.  1;  Shovlin  v.  Com.,  106 
Pa.  369;  Com.  v.  Mika,  171  Pa.  273;  Com.  v.  Zappe,  153 
Pa.  498. 

Opinion  by  Morrison,  J.,  April  16,  1912: 
The  defendant  was  indicted  and  convicted  for  making 
a  sale  or  sales  of  intoxicating  liquors  within  the  coimty 
of  Mifflin  without  the  requisite  license  authorizing  him  to 
engage  in  that  business.  The  case  has  been  tried  three 
times.  The  first  trial  resulted  in  a  verdict  of  guilty  but 
the  co\u*t  set  the  verdict  aside  and  granted  a  new  trial; 
the  second  resulted  in  a  verdict  of  guilty  and  the  court 
entered  judgment  thereon  and  the  defendant  appealed  to 
this  court  and  we  reversed  the  judgment  with  a  new  Venire 
on  accoimt  of  improper  remarks  made  by  the  common- 
wealth's counsel  in  arguing  the  case  to  the  jury:  Com.  v. 
Martin,  47  Pa.  Superior  Ct.  346. 

The  defendant  alleged  in  the  present  trial,  as  he  did 
in  the  one  in  which  we  reversed  the  judgment,  as  follows: 
''The  defendant  Uved  in  Mifflin  county  and  undertook 
to  provci  by  way  of  defense  to  the  charge,  that  he  was 
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merely  a  soliciting  agent  of  the  Hagerstown  Brewing 
Company,  a  corporation  having  its  plant  in  the  state  of 
Maryland.  He  alleged  that  he  was  employed  simply  to 
solicit  orders,  forward  them  to  the  brewery  and  collect 
the  money  therefor,  for  all  of  which  services  he  was  paid 
r^ularly  by  his  employer.  He  asserted  that  when  the 
beer  arrived  by  rail  at  Lewistown  it  was  not  consigned  to 
him  nor  in  his  care,  and  that  he  had  nothing  to  do  with 
the  possession,  control  or  delivery  of  it  after  it  arrived 
in  the  coimty."  He  alleged  that  the  beer  was  delivered 
by  one  Wike,  employed  by  the  brewing  company,  and 
that  he,  defendant,  had  nothing  whatever  to  do  with  its 
delivery  and  that  he  never  made  any  deliveries*  Right 
here  is  the  pinch  of  the  case  and,  in  our  opinion,  the  testi- 
mony of  Samuel  Eby,  James  Swisher,  Mrs.  P.  Shernum 
and  Mrs.  John  Crawford  was  sufficient  to  justify  the  jury 
in  drawing  the  inference  that  the  defendant  not  only 
solicited  orders  for  beer  in  Mifflin  county  and  collected 
the  money  therefor,  but  that  he  delivered,  or  caused  the 
beer  to  be  delivered,  to  several  purchasers  in  that  county. 
The  testimony  of  Mrs.  John  Crawford  is  clear  and  pointed 
that  she  purchased  beer  from  the  defendant  and  that  he 
and  the  wagon  came  together  to  the  front  of  the  house; 
that  the  beer  was  taken  o£f  of  the  wagon  and  delivered 
and  brought  into  the  house  and  that  she  took  the  money 
to  where  Mr.  Martin  was  standing  at  the  fence  and  paid 
him  $1.25  for  it.  K  the  jury  believed  the  testimony  of 
these  witnesses  they  could  reasonably  find  that  the  de- 
fendant sold  and  delivered  beer  in  the  county  of  Mifflin. 
We  find  in  the  record  eighteen  assignments  of  error  and 
the  entire  charge  is  twice  assigned  for  error  and  in  addi- 
tion several  excerpts  from  it  are  specifically  assigned.  We 
have  read  and  considered  the  charge  with  care  and  we 
are  not  convinced  that  it  contains  reversible  error,  nor 
are  we  convinced  that  the  judgment  should  be  reversed 
because,  as  \u*ged  by  def end^mt's  coimsel,  of  the  inadequate 
presentation  of  the  defendant's  theory  of  the  case  to  the 
jury.   In  the  charge  the  learned  co\u*t  instructed  the  jury 
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as  follows:  ''If  a  brewery  company  sells  its  product  in 
the  ordinary  way  other  personal  property  is  sold  and  is 
shipped  directly  to  the  party  purchasing,  then  the  law 
has  not  been  violated.  If  there  is  an  agreement  to  deliver 
at  the  house  or  place  of  business,  and  the  beer  is  then  and 
there  turned  over  to  the  purchaser,  then  the  sale  would 
be  executed  there  and  the  defendant  would  be  guilty. 

"If  the  jury  believe  no  beer  was  delivered  by  the  de- 
fendant in  this  county  and  that  no  beer  was  shipped  into 
this  county  in  such  a  way  or  by  such  arrangement  as  to  be 
in  the  control  of  the  defendant,  after  its  arrival  within 
the  county,  their  verdict  should  be  not  guilty. 

''If  the  defendant  had  any  control  and  exercised  any 
control  over  the  beer  after  its  arrival  here  in  the  delivery 
of  it  and  received  money  for  it,  it  would  be  a  sale  within 
this  county  and  he  would  be  guilty." 

Now  in  our  opinion  this  instruction  comes  wdl  within 
the  rule  we  recognized  in  Com.  v.  Guinzburg,  46  Pa. 
Superior  Ct.  488;  Com.  v.  Tynnauer,  33  Pa.  Superior  Ct. 
604.    See  also  Com,  v.  Holstme,  132  Pa.  357. 

Considerable  complaint  is  made  in  regard  to  the  answers 
to  several  of  the  defendant's  points  which  the  counsd 
contend  should  have  been  unqualifiedly  affirmed.  Eight 
of  these  points  were  answered  "Affirmed  if  you  believe 
there  was  no  contract  to  deliver  its  products."  Or  "Af- 
firmed if  you  believe  there  was  no  contract  to  deliver  the 
beer."  At  fiirst  blush  it  seems  as  if  the  coiLrt  was  rather 
unfortunate  in  the  use  of  this  language.  But  considering 
the  whole  charge  it  is  apparent  that  what  the  court  meant 
and  what  the  jury  must  have  understood  was  that  the 
points  were  affirmed  if  the  jury  foimd  that  the  defendant 
on  trial  had  not  made  a  contract  to  deliver  the  beer  in 
such  a  way  that  the  sale  would  not  take  place  till  it  was 
delivered  at  the  houses  or  places  of  business  of  the  pur- 
chasers in  Mifflin  coimty.  From  the  way  the  case  was 
presented  in  the  general  charge  we  feel  confident  that  the 
jury  was  not  misled  by  the  form  of  the  answers  to  said 
points.    We  think  they  must  have  understood  from  the 
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charge  that  the  defendant  could  not  be  convicted  unless  he 
sold  and  delivered  b^  within  the  county  of  Mifflin. 

The  eighth  assignment  is  that  the  general  tenor  of  the 
charge  of  the  court  was  unfair  to  the  defendant  and  did 
not  adequately  present  his  case  on  the  testimony,  then 
quoting  the  charge  in  full.  It  is  weU  settled  now  that 
where  the  material  questions  of  the  case  have  been  fairly 
and  intelligently  and  on  the  whole  correctly  presented 
to  the  jury,  error  will  not  lie  because  of  slight  or  immaterial 
inaccuracies  or  statements  of  evidence :  Com.  v.  McManus, 
143  Pa.  64.  If  counsel  for  the  defendant  felt  that  there 
was  any  misstatement  of  the  evidence  it  was  his  duty  to 
have  called  the  attention  of  the  court  to  the  same  so  that 
it  might  have  been  corrected:  Com.  v.  Hecirrionic,  39 
Pa.  Superior  Ct.  510;  Com.  v.  Razmus,  210  Pa-  609; 
Pemia.  R.  R.  Co.  v.  Donora  Southern  R.  R.  Co.,  219  Pa. 
361.  As  we  do  not  find  in  the  record  that  the  defendants' 
counsel  called  the  attention  of  the  court  to  any  mistake 
or  inadequacy  in  the  charge,  we  do  not  think  the  assign- 
ments of  error  on  that  ground  call  for  a  reversal. 

We  do  not  think  it  would  be  profitable  or  of  any  bene- 
fit to  the  parties  or  to  the  profession  for  us  to  discuss  the 
numerous  assignments  of  error  separately.  All  of  the 
judges  who  sat  at  the  argument  of  the  case  reached  the 
conclusion  that  the  defendant  was  fairly  tried  and  that 
there  was  sufficient  evidence  from  which  the  jury  could 
find  that  he  sold  lager  beer  and  delivered  it  and  received 
the  pay  for  it  wit^i  the  county  of  Mifflin,  and  the  jury 
having  found  this  against  him,  imder  the  charge  of  the 
court,  beyond  a  reasonable  doubt,  we  see  no  sufficient 
ground  for  reversing  the  judgment. 

The  assignments  of  error  are  all  dismissed  and  the 
judgment  is  affirmed,  and  it  is  ordered  that  the  defendant 
appear  in  the  court  below  at  such  time  as  he  may  be 
there  called  and  that  he  be  by  that  court  committed 
imtil  he  has  complied  with  that  part  of  tilie  sentence  which 
had  not  been  performed  at  the  time  this  appeal  was  made 
a  suoersedeas. 
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Commonwealth  v.  McHugh,  Appellant. 

Liquor  law—Selling  liquor  without  a  license— Act  of  May  IS,  1887 , 
9ec.  15,  P.  L.  108. 

Where  a  person  takes  charge  of,  and  runs  the  business  of  a  licensed 
retail  liquor  establishment,  and  pays  the  licensed  owner  weekly  wages 
for  the  latter's  services  in  afflisting  in  conducting  the  bumness,  and  does 
not  have  the  license  transferred  to  himself,  he  may  be  convicted  of  sell- 
ing liquor  without  a  license. 

Argued  March  13, 1912.  Appeal,  No.  19,  Oct.  T.,  1912, 
by  defendant,  from  judgment  of  Q.  S.  lichigh  Co.,  Oct.  T., 
1911,  No.  8,  on  verdict  of  guilty  in  case  of  Commonwealth 
V.  John  MeHugh.  Before  Rice,  P.  J.,  Henderson,  Mor- 
rison, Orladt  and  Head,  JJ.    AflSrmed. 

Indictment  for  selling  liquor  without  a  license.  Before 
Trexler,  p.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  of  guilty,  upon  which  judgment  of  sentence  was 
passed.    Defendant  appealed. 

Error  assigned  was  in  refusing  binding  instructions  for 
defendant. 

Arthur  0.  DewaU^  with  him  MiUon  C.  Henninger,  for 
appellant,  cited:  Barrett's  License,  26  Pa.  C.  C.  Rep.  178; 
Herbert's  License,  5  Schuylkill  Leg.  Rec.  214;  Reichard's 
Petition,  6  Schuylkill  Leg.  Rec.  390. 

Fred  B.  Oemerd,  with  him  Lawrence  H.  Rupp,  district 
attorney,  for  appellee,  cited:  Keiper's  License,  21  Pa. 
Superior  Ct.  512. 

Opinion  by  Morrison,  J.,  March  1, 1912: 
The  defendant,  John  McHugh,  was  indicted  under 
sec.  15  of  the  Act  of  May  13, 1887,  P.  L.  108,  for  the  sale 
of  vinous,  spirituous,  malt  and  brewed  liquors,  or  admix- 
tures thereof,  without  a  license,  etc.  He  was  tried  and 
convicted  and,  on  January  6,  1912,  the  court  sentenced 
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him  to  pay  a  fine  of  $1,000,  pay  the  costs  of  prosecution 
and  undergo  imprisonment  for  a  period  of  six  months,  etc. 
Hence  this  appeal. 

The  material  facts  in  evidence  warranted  the  jury  in 
finding,  in  substance,  that  on  March  14,  1910,  a  retsul 
liquor  license  was  granted  by  the  court  of  quarter  sessions 
of  Lehigh  coimty  to  Daniel  A.  Gallagher  for  premises 
No.  647  Front  street  in  the  city  of  Allentown,  county  of 
Lehigh,  known  as  the  Washington  House,  for  a  period 
of  one  year,  commencing  April  1,  1910.  On  the  last- 
named  date,  Gallagher,  the  licensee,  having  purchased  the 
stock,  good  will  and  fixtures  from  John  McHugh,  the 
former  owner,  took  possession  of  the  premises.  Some 
time  after  this,  the  licensee's  wife  being  sifck,  it  was 
arranged  between  Gallagher  and  the  defendant  that  the 
latter  should  take  charge  and  run  the  business  at  the 
licensed  place  and  pay  Gallagher  $13.00  per  week  for  his 
services  in  assisting  in  conducting  the  business.  In  this 
manner  the  business  was  continued  during  the  year.  From 
the  evidence  the  jury  was  fully  warranted  in  finding  that 
the  defendant  purchased  and  sold  intoxicating  liquors 
for  nearly  a  year  under  the  pretended  protection  of  the 
license  to  Gallagher.  It  is  not  pretended  that  the  Galla- 
gher license  was  ever  transferred  to  the  defendant  nor  is 
it  claimed  that  the  defendant  had  any  license  or  right  to 
sell  intoxicating  liquors  during  the  life  of  said  license, 
except  on  an  ingenious  argument  presented  by  his  coim- 
sel  that  he  could  not  be  convicted  of  selling  intoxicating 
liquors  without  a  license  because  of  this  arrangement 
with  the  licensee,  Gallagher.  We  are  unable  to  see  any 
force  whatever  in  this  argument.  The  court  did  not  grant 
any  license  to  McHugh  for  the  year  beginning  April  1, 
1910,  and  he  having  sold  liquors  diuing  that  year,  and 
received  the  pay  and  profits  therefor,  we  think  the  learned 
court  below  reached  a  correct  conclusion  in  holding  that 
the  defendant  was  guilty  in  manner  and  form  as  he  stood 
indicted,  on  the  facts  as  found  by  the  jury. 

In  Pennsylvania  no  man  enjoys  the  right  to  sell  any  of 
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the  liquors  mentioned  in  the  act  of  1887  until  he  shall 
first  have  obtained;  from  the  proper  court  of  quarter 
sessions,  a  license  authorizing  him  to  make  such  sales. 
The  defendant  did  not  procure  a  license,  for  the  year  in 
question,  and,  therefore,  if  he  was  found  guilty  on  com- 
petent evidence  of  selling  such  liquors  at  retail  within 
the  county  of  Lehigh  within  two  years  of  the  finding  of  the 
indictment,  he  was  rightly  convicted.  Under  the  compe- 
tent evidence  the  jury  could  not  properly  have  reached 
any  other  conclusion  than  that  the  defendant  was  guilty. 

In  the  charge  the  learned  court  said  to  the  jury:  ''Has 
the  commonwealth  shown  us  beyond  a  reasonable  doubt 
that  McHugh  assumed  the  part  that  Gallagher  really 
ought  to  have  had  under  the  license?  Did  he  undertake 
to  exercise  the  privilege  to  sell  whisky,  without  a  license, 
carry  on  the  business  whether  in  his  own  name  or  in 
Gallagher's  or  take  the  profits?  If  he  did  that,  the  law 
does  not  contemplate  that  a  license  may  be  granted  for 
such  piurpose.  If  you  find  the  facts  from  the  evidence 
are  such,  it  is  your  duty  to  convict;  but  if  you  find  that 
the  commonwealth  has  failed  to  prove  that,  taking  all 
the  testimony  in  the  case,  then  your  verdict  should  be  one 
of  acquittal.''  Again,  on  consideration  of  the  motion  for 
a  new  trial,  the  court  said:  ''Defendant  was  convicted 
of  selling  liquor  without  a  lic^ose.  The  testimony  of  the 
commonwealth,  if  believed  by  the  jury,  clearly  showed 
that  he  sold  liquors,  and  ran  the  saloon  and  that  the 
party  actually  licensed  was  his  employee." 

Under  the  law,  and  the  facts  as  they  must  have  been 
foimd  by  the  jury,  we  think  the  case  was  correctly  tried 
and  a  proper  result  reached. 

The  assignments  of  error  are  all  dismissed  and  the 
judgment  is  afiSrmed,  and  it  is  ordered  that  the  defendant 
appear  in  the  court  below  at  such  time  as  he  may  be  there 
called  and  that  he  be  by  that  court  committed  imtil  he 
has  complied  with  that  part  of  the  sentence  which  had  not 
been  performed  at  the  time  this  appeal  was  made  a  super- 
sedeas. 
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AppedU — AssignmenU  of  error — Arunvers  to  points — Charge — FaHwre 
to  ask  instructione. 

1.  ABSignmentfl  of  error  are  fatally  defective  which  are  in  the  follow- 
ing  form:  "  1.  The  learned  tiburt  erred  in  giving  binding  instructions  to 
find  for  the  defendant.  2.  The  learned  court  erred  in  directing  the  jiuy 
as  to  the  amount  of  the  verdict.  3.  The  learned  court  erred  in  failing 
to  leave  to  the  determination  of  the  jury  the  question  of  fact  as  to  the 
title  of  the  goods.  4.  The  learned  court  erred  in  failing  to  leave  to  the 
jury  the  determination  of  the  value  of  the  goods.  5.  The  learned  court 
erred  in  failing  to  give  binding  instructions  to  the  jury  in  favor  of  the 
plaintiff." 

2.  Assignments  of  error  are  defective  which  fail  to  set  out  the  points 
and  answers,  or  findings  of  the  charge  of  the  court  totidem  verbis. 

3.  Specifications  of  error  are  defective  which  challenge  in  general 
terms  the  charge  of  the  court  in  not  deciding  given  questions  of  law, 
without  reciting  the  charge,  or  disclosing  specific  requests  to  so  charge. 

4.  Error  cannot  be  assigned  of  what  was  not  said  by  the  judge  below 
without  a  request  to  so  charge. 

5.  Assignments  of  error  are  an  essential  part  of  the  pleadings,  and 
as  such  they  should  be  so  complete  in  themselves  as  to  show  the  judg- 
ment or  decree  of  the  court  without  reference  to  any  other  part  of  the 
record,  which  is  remitted  to  the  court  below  after  the  disposal  of  the 
appeal. 

Sale — Tranrfer  of  possession — Hudxxnd  and  wife — Interpleader, 

6.  A  bill  of  sale  of  household  furniture  by  a  husband  to  his  wife 
executed  the  day  after  a  verdict  was  rendered  against  the  husband, 
but  without  any  removal  of  the  furniture  from  the  dwelling  house  in 
which  the  husband  and  wife  reside,  or  any  other  transfer  of  possession 
to  the  wife,  will  not  give  the  wife  title  to  the  furniture  as  against  an 
execution  issued  on  the  judgment  entered  on  the  verdict  against  the 
husband,  although  the  wife  credits  the  consideration  known  in  the 
bill  of  sale  on  a  note  of  her  husband  representing  an  indebtedness  to 
her.   The  recording  of  such  a  bill  of  sale  amounts  to  nothing. 

7.  In  such  a  case  where  the  wife  becomes  the  claimant  of  the  goods 
on  a  sheriff's  interpleader,  the  trial  court  cannot  be  convicted  of  error 
in  assuming  the  prices  fixed  in  the  bill  of  sale  as  sufi&cient  evidence  of  the 
value  of  the  goods,  where  there  is  no  other  evidence  of  such  value. 

Argued  Dec.  7, 1911.   Appeal,  No.  19,  Oct.  T.,  1911,  by 
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plaintiff,  from  judgment  of  C.  P.  Delaware  Ck).,  March  T., 
1909,  No.  333,  for  defendant  in  the  interpleader  in  case 
of  Mary  Downing  Little  v.  W.  F.  Fearon,  trading  as  Wm. 
F.  Fearon  &  Ck).  Before  Rice,  P.  J.,  Hendebson,  Mob- 
BISON,  Oblady,  Head,  Beaveb  and  Pobteb,  JJ.  Af- 
firmed* 

Sheriff's  interpleader  to  determine  title  to  household 
goods.    Before  Bboomall,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 

Verdict  for  defendant  for  $3,175.85  on  which  judgment 
was  entered  for  $1,045.13,  all  above  that  amoimt  having 
been  remitted.    Plaintiff  appealed. 

Errors  assigned  were  (1-5),  quoted  in  full  in  the  opinion 
of  the  Superior  Court. 

Joseph  Hill  Brintoriy  with  him  Wm.  Meharg  LiUy,  for 
appellant. — The  plaintiff  did  all  that  honesty  and  good 
faith  required  and  indeed  all  within  her  power  imder  the 
circumstances  to  acquire  conclusive  control  save  the  ac- 
tual turning  out  of  doors  of  her  husband  or  her  removal 
from  his  domicile:  Clow  v.  Woods,  5  S.  &  R.  275;  Mc- 
Vicker  v.  May,  3  Pa.  224;  Evans  v.  Scott,  89  Pa.  136; 
Crawford  v.  Davis,  99  Pa.  576;  Skinner  v.  Kroh,  4  Penny. 
204;  McClure  v.  Forney,  107  Pa.  414;  Renninger  v. 
Spatz,  128  Pa.  524;  McGuire  v.  James,  143  Pa.  521;  Hill 
V.  Leibig  Mfg.  Co.,  3  Pa.  Superior  Ct.  398;  Huffman  v. 
Mcllvaine,  13  Pa.  Superior  Ct.  108;  Gamber  v.  Camber, 
18  Pa.  363;  Stoy  v.  Dobson,  15  Pa.  Superior  Ct.  326; 
WeUer  v.  feeder,  2  Pa.  Superior  Ct.  488;  Lehr  v.  Brod- 
beck,  192  Pa.  535;  Keller  v.  Longenecker,  20  Pa.  Dist. 
Rep.  249;  Wickham  v.  Berwick  Store  Co.,  47  Pa.  Superior 
Ct.  176. 

Wm.  I.  Sdhaffer,  with  him  Samuel  Af.  ClemerU,  Jr.,  for 
appellee. — ^That  no  title  was  acquired  by  the  wife  to  the 
property  set  forth  in  the  bill  of  sale  imder  the  facts  dis- 
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closed  in  this  case  and  that  the  question  was  one  of  law 
for  the  court  will  be  seen  by  a  review  of  the  following 
cases:  Kimelewski  v.  Com.,  39  Pa.  Superior  Ct.  308;  Lehr 
V.  Brodbeck,  192  Pa.  535;  Hastings  v.  Sproul,  10  Pa. 
Superior  Ct.  82;  Davies  v.  Oxenreider,  43  Pa.  Superior  Ct. 
501 ;  Barlow  v.  Fox,  203  Pa.  114;  Lloyd  v.  Williams,  21  Pa. 
327. 

!     Opinion  by  Morrison,  J.,  March  1, 1912: 

On  January  5,  1909,  William  F.  Fearon,  the  defendant, 
recovered  a  verdict  in  an  action  brought  by  him  against 
Henry  Ashton  Little,  the  husband  of  the  plaintiff.  The 
next  day  Little  signed  a  bill  of  sale  to  his  wife,  the  plain- 
tiff, for  certain  personal  property  in  their  dwelling  house 
and  on  the  same  day  caused  it  to  be  recorded.  The  record- 
ing of  the  bill  of  sale  amounts  to  nothing,  because  no  act  of 
assembly  authorizes  or  requires  such  recording,  and,  there- 
fore, the  record  does  not  give  constructive  notice  to  any- 
body. No  actual  change  of  the  possession  of  the  property 
took  place,  nor  did  the  vendor  withdraw  from  the  pos- 
session thereof  which  he  had  previously  had.  The  only 
consideration  allied  to  have  passed  from  the  wife  to  the 
husband  for  said  personal  property  was  that  she  credited 
him  with  the  consideration  named  in  the  bill  of  sale  on  a 
note  she  held  of  his  representing  an  alleged  large  indebted- 
ness by  him  to  her. 

The  defendant  entered  judgment  on  his  verdict,  issued 
execution  and  levied  upon  certain  personal  property  as 
belonging  to  the  husband.  The  wife  interpleaded  and 
claimed  it  all,  including  the  articles  specified  in  the  bill  of 
sale.  The  present  issue  was  framed  and  at  the  trial  the 
court  charged  the  jury  that  the  bill  of  sale  was  void  as 
against  Fearon  and  instructed  the  jury  to  return  a  verdict 
for  the  defendant  for  a  specified  sum,  to  wit,  $3,175.85, 
being  the  alleged  value  of  the  goods  transferred  by  the 
husband  to  the  wife.  Subsequently,  it  being  conceded 
that  the  counsel  and  the  court  were  in  error  as  to  this 
amount,  a  reduction  was  made  from  the  verdict,  by  con- 
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sent  of  the  parties  to  the  suit,  so  that  it  was  reduced  to  the 
sum  of  $975.85,  and  judgment  being  enta:^  thereon,  the 
plaintiff  appealed. 

We  will  here  refer  to  the  assignments  of  error  and  will 
later  discuss  the  merits  of  the  case.  The  assignments  are 
as  follows:  *'  1.  The  learned  court  erred  in  giving  binding 
instructions  to  find  for  the  defendant.  2.  The  learned 
court  erred  in  directing  the  jury  as  to  the  amoimt  of  the 
verdict.  3.  The  learned  court  erred  in  failing  to  leave  to 
the  determination  of  the  jury  the  question  of  fact  as  to  the 
title  of  the  goods.  4.  The  learned  court  erred  in  failing 
to  leave  to  the  jury  the  determination  of  the  value  of  the 
goods.  5.  The  learned  court  erred  in  failing  to  give  bind- 
ing instructions  to  the  jury  in  favor  of  the  plaintiff."  Not 
one  of  these  assignments  complies  with  the  rules  of  court 
and  the  decisions  of  the  Supreme  Court  and  of  this  court 
thereon.  Numbers  1  and  2  complain  of  something  al- 
leged to  have  been  said  by  the  court  to  the  jury  in  the 
general  charge,  but  not  a  word  or  phrase  is  quoted  from 
the  charge  ipsissimis  verbis.  Numbers  3,  4  and  5  com- 
plain of  matters  which  the  court  did  not  say  to  the  jury, 
but  the  plaintiff's  coimsel  filed  no  points  for  instructions 
and  made  no  request  of  the  court  to  so  charge,  either 
in  writing  or  orally,  so  far  as  we  can  find  from  tbis  record. 
Our  old  rule  No.  15  which  is  substantially  the  same  as  the 
Supreme  Court's  on  the  same  subject,  is  as  follows : "  When 
the  error  assigned  is  to  the  charge  of  the  court,  or  to  an- 
swers to  points  or  to  findings  of  fact  or  law,  the  part  of  the 
charge  or  the  points  and  answers  or  findings  referred  to 
must  be  quoted  totidem  verbis  in  the  assignment."  The 
Supreme  Court's  new  rule  upon  this  subject.  No.  27  and 
our  new  rule,  No.  15  are  precisely  alike  and  read  as  fol- 
lows: "When  the  error  assigned  is  to  the  charge  of  the 
court,  or  to  answers  to  points,  the  part  of  the  charge  or  the 
points  and  answers  referred  to  must  be  quoted  ipsissimis 
verbis  in  the  specification,  and  the  parts  of  the  charge  as- 
signed as  error  shall  be  enclosed  in  brackets  in  the  printed 
charge,  with  the  number  of  the  assignment  noted." 
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An  assignment  of  error  is  ddective  which  fails  to  set  out 
the  points  and  answers  or  findings  of  the  charge  of  the 
court  totidem  verbis:  Kramer  v.  Boggs,  5  Pa.  Superior  Ct. 
394;  Lamb  v.  Leader,  6  Pa.  Superior  Ct.  50;  May  v. 
Troutman,  4  Pa.  Superior  Ct.  42;  Ewing  v.  Cottman,  9  Pa. 
Superior  Ct.  444;  Dotterer  v.  Scott,  29  Pa.  Superior  Ct. 
553,  and  Crawford  &  Moyes  v.  McKinney,  165  Pa.  605. 
An  assignment  of  error  will  not  be  considered  which  does 
not  quote  the  judge's  answer  to  a  point  totidem  verbis, 
although  it  contains  the  point:  Hall  v.  Phillips,  164  Pa. 
494.  When  part  of  the  charge  of  a  judge  is  assigned  as 
error,  the  part  must  be  quoted  in  its  exact  words:  Walton 
v.  Hinnau,  146  Pa.  396.  Specifications  of  error  are  de- 
fective which  challenge  in  general  terms  the  charge  of  the 
court  in  not  deciding  given  questions  of  law,  without  recit- 
ing the  charge  or  disclosing  specific  requests  to  so  charge: 
Fry  V.  Flick,  10  Pa.  Superior  Ct.  362.  Error  cannot  be 
assigned  of  what  was  not  said  by  the  judge  below  without 
a  request  to  so  charge:  Burkholder  v.  Stahl,  58  Pa.  371. 
An  assignment  is  defective  which  assigns  error  as  follows: 
''In  refusing  to  charge  the  jury  as  requested:"  Ladley  v. 
Express  Co.,  3  Pa.  Superior  Ct.  149.  Assignments  of 
error  are  an  essential  part  of  the  pleadings,  and  as  such 
they  should  be  so  complete  in  themselves  as  to  show  the 
judgment  or  decree  of  the  court  without  reference  to  any 
other  part  of  the  record,  which  is  remitted  to  the  court  be- 
low after  the  disposal  of  the  appeal :  Kunkel's  App.,  192  Pa. 
14,  and  Burkholder  v.  Stahl,  58  Pa.  371.  The  assignments 
of  error,  when  filed,  constitute  the  declarations  of  the  ap- 
pellant and  specify  the  errors  alleged  to  have  been  commit- 
ted by  the  trial  court.  Errors  not  assigned  in  conformity 
with  the  rules  of  courts  will  be  held  to  be  no  assignments 
at  all:  Kramer  v.  Boggs,  5  Pa.  Superior  Ct.  394;  Grier  v. 
Homestead  Boro.,  6  Pa.  Superior  Ct.  542;  Thompson  v. 
McConnell,  1  Grant,  396;  Daniel  v.  Daniel,  23  Pa.  198; 
Buirs  App.,  24  Pa.  286,  and  see  Dietrich  v.  Adams,  9  W.  N. 
C.  492,  and  Saxton's  Estate,  195  Pa.  459.  An  assignment  of 
error  as  to  what  is  not  contained  in  the  charge  of  the  court 
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and  to  what  has  not  been  allowed  as  an  exception  will  be 
disregarded :  Harding  v.  Lloyd,  3  Pa.  Superior  Ct.  293 ;  and 
Cra^ord  v.  Wittish  &  Graebing,  4  Pa.  Superior  Ct.  585. 
From  the  above  authorities  and  many  others  that  might 
be  cited,  we  reach  the  conclusion  that  the  assignments  of 
error  in  the  present  case  are  so  flatly  in  violation  of  the 
rules  of  court  and  of  the  decisions  of  the  Supreme  Court 
and  of  this  court  thereon,  that  we  might  refuse  to  consider 
them. 

We  do  not  find  in  the  record  any  general  exception  to 
the  charge  of  the  court,  nor  do  we  find  any  request  that 
the  charge  be  copied  and  filed,  nor  do  we  fiind  any  certifi- 
cate to  the  charge,  testimony  and  record  as  required  in 
order  to  bring  the  same  before  this  court  for  review.  In 
Stout  V.  Quinn,  9  Pa.  Superior  Ct.  179,  the  court,  speaking 
through  President  Judge  Rice,  said:  "They  complain  of 
certain  instructions  given  to  the  jury  on  the  trial  of  the 
case,  but  as  no  exception  was  taken  to  the  charge,  or  re- 
quest made  to  have  it  filed,  before  verdict  rendered,  and 
as  the  trial  judge  has  declined  to  certify  the  transcript  of 
the  stenographer's  notes,  these  assignments  of  error  could 
not  be  considered  even  if  the  appeal  from  the  judgment 
were  regular:  Curtis  v.  Winston,  186  Pa.  492."  See  also 
Kerns  v.  Insurance  Co.,  11  Pa.  Superior  Ct.  209. 

To  avoid  the  appearance  of  possible  injustice  to  the  ap- 
pellant, we  now  propose  to  briefly  examine  the  merits  of 
this  case,  notwithstanding  the  condition  of  the  record. 
The  first  and  controlling  question  involved  is  the  right  of 
the  court  to  give  binding  instructions  that  no  title  passed 
under  the  bill  of  sale  from  the  husband  to  the  wife  as 
against  the  defendant  creditor.  We  have  briefly  remarked 
that  there  was  no  pretense  of  a  change  of  possession  as  to 
the  articles  of  personal  property  enumerated  in  the  bill  of 
sale.  The  husband  and  wife  continued  to  reside  together 
and  used  the  same  precisely  as  they  had  done  theretofore. 
We  have  in  the  books  a  long  line  of  cases  from  Clow  v. 
Woods,  5  S.  &  R.  275,  down  to  Pressel  v.  Bice,  142  Pa. 
263,  characterizing  such  a  transaction  as  a  fraud  in  law  as 
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against  the  creditors  of  the  vendor,  and  as  late  as  in  Mc- 
Cullough  V.  Willey,  200  Pa.  168,  our  Supreme  Court  said: 
"If  there  has  been  neither  delivery  nor  the  assumption  of 
control  it  may  be  the  duty  of  the  court  to  pronounce  the 
sale  void  for  l^al  fraud."  This  doctrine  is  again  aflSrmed 
in  White  v.  Gunn,  205  Pa.  229.  In  Kimelewski  v.  Com., 
39  Pa.  Superior  Ct.  308,  the  court,  speaking  through  Pres- 
ident Judge  Rice,  said : "  There  has  been  no  deviation  from 
the  general  rule  that  delivery  of  possession  is  indispensable 
to  transfer  a  title  to  chattels  by  the  act  of  the  owner  that 
shall  be  valid  as  against  creditors:  Barlow  v.  Fox,  203  Pa. 
114."  In  Hastings  v.  Sprouls  &  Hastings,  10  Pa.  Superior 
Ct.  82,  we  held  as  stated  in  the  syllabus:  "Where  the  sub- 
ject of  a  sale  is  capable  of  an  actual  delivery,  it  must  ac- 
company and  follow  the  sale  to  render  the  same  valid  as 
against  creditors  of  the  vendor.''  In  that  case  the  sale  was 
held  a  fraud  in  law,  and  it  does  not  materially  differ  in  its 
facts  from  the  one  now  imder  consideration.  In  Lehr  v. 
Brodbeck,  192  Pa.  535,  the  sale  was  held  to  be  fraudulent 
in  law  because  of  no  change  of  possession,  and  its  facts 
were  no  stronger  against  the  vendee  than  they  are  in  the 
present  case.  We  might  go  on  and  cite  many  other  cases 
where  a  sale  unaccompanied  by  change  of  possession  was! 
held  to  be  fraudulent  in  law,  but  we  deem  it  unnecessary 
to  lengthen  this  opinion  on  that  point,  because  we  are  wdl 
satisfied  that  the  plaintiff  took  no  title  as  to  the  property 
enumerated  in  the  bill  of  sale  because  there  was  not  the 
slightest  change  of  possession  or  control  of  the  property, 
nor  did  the  vendor  withdraw  from  the  possession  thereof. 
The  next  question  naturally  arising  is  as  to  the  right  of 
the  court  to  assume  the  prices  fixed  in  the  bill  of  sale  as 
sufficient  evidence  of  the  value  of  the  goods.  There  is  no 
other  evidence  as  to  the  value  of  the  goods  for  which  the 
court  instructed  the  jury  to  find  for  the  defendant.  The 
bill  of  sale  itemized  the  goods  and  the  alleged  value  was  set 
opposite  to  each  article,  and  the  plaintiff  having  accepted 
the  goods  at  these  values  and  having  indorsed  the  total 
value  thereof  as  a  credit  on  a  note  which  she  held  against 
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her  husband,  and  not  havmg  seen  fit  to  offer  any  testiindny 
disputing  the  values  thus  set  forth,  we  are  without  doubt 
that  the  learned  court  was  fully  warranted  in  assuming  the 
values  to  be  as  set  forth  in  the  bill  of  sale« 

There  is  anothar  question  discussed,  and  that  is  the 
right  of  the  plaintiff  to  take  this  i^peal  after  agreeing  to 
withdraw  her  niotion  for  a  new  trial,  if  the  defendant  con- 
sented to  remit  a  portion  of  the  verdict,  which  was  done. 
Appellee^s  coimsel  contends  that  this  was  a  waiver  of  the 
plaintiff^s  right  to  appeal.  The  view  we  have  already  ex- 
pressed as  to  the  fraudulent  nature  of  the  sale,  renders  it 
imnecessary  to  decide  this  question.  There  is  yet  another 
question  growing  out  of  the  fact  that  the  plaintiff,  after 
judgment  was  entered  on  the  verdict,  paid  a  part  of  the 
judgment  and  then  took  this  appeal.  The  real  question 
here  is,  can  a  party  pay  a  portion  of  a  judgment  recovered 
against  him  and  then  take  an  appeal  and  be  rdieved  from 
the  pajrment  of  the  residue.  It  is  not  necessary  to  decide 
this  question. 

The  assignments  of  errcNr  are  all  dismissed  and  the  judg- 
ment is  afiSrmed. 


Norris  V.  Philadelphia,  Appellant. 

Negligence — Municipalities — Independent  corUracUn' — Injury  to  omo- 
mental  trees — Damages, 

1.  In  an  action  against  a  city  to  recover  damages  for  injiuies  to 
real  estate,  the  city  cannot  allege  as  a  defense  that  the  injuries  were 
due  to  the  acts  of  an  independent  municipal  contractor  while  engaged 
in  laying  a  water  main  on  the  street  in  front  of  plaintifiTs  property, 
where  it  appears  thai  the  contract  provided  that  the  contractor  should 
I^aoe  the  material  excavated  where  the  chief  of  the  bureau  of  water 
should  direct,  and  that  in  compliance  with  the  direction  of  the  chief 
he  had  placed  the  material  on  plaintiff's  lawn  with  the  result  of  de- 
stroying shrubbery  and  valuable  ornamental  trees. 

2.  In  such  a  case  the  measure  of  damages  is  the  difference  between 
the  market  value  of  plaintiff's  property  before  and  after  the  injury. 

Vol.  xux— 41 
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Argued  Dec.  14,  1911.  Appeal,  No.  129,  Oct.  T.,  1910, 
by  defendant,  from  judgment  of  C.  P.  No.  5,  Phila.  Co., 
March  T.,  1903,  No.  2,850,  on  verdict  for  plaintiff  in  case  of 
Elizabeth  B.  Norris  v.  Philadelphia.  Before  Ricb,  P.  J., 
HENDEB80N,  MoBBisoN,  Obladt,  Head,  Bbaysb  and 
PoBTSB,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  real  estate. 
The  facts  are  stated  in  the  opinion  of  the  Superior  Court. 
Verdict  and  judgment  for  plaintiff  for  $1,200.     De- 
fendant appealed. 

Errors  assigned  were  (1)  in  refusing  binding  instructions 
for  defendant  and  (8)  rulings  as  to  the  measure  of  dam- 


James  J.  Breen^  with  him  Joseph  A.  Dolan,  assistant 
city  solicitor,  and  Michad  J.  Ryan,  city  solicitor,  for  ap- 
pellant.— ^The  city  is  not  liable  for  any  injury  caused  to 
appellee's  property  in  the  performance  by  the  contractor 
of  his  contract:  Eby  v.  Lebanon  County,  166  Pa.  632; 
Thomas  v.  Railway  Co.,  191  Pa.  361 ;  Beckman  v.  Railway 
Co.,  219  Pa.  26. 

When  an  injury  is  done  by  a  party  exercising  an  inde- 
pendent employment,  the  party  employing  him  is  not 
responsible  to  the  person  injured:  Painter  v.  Pittsburg,  46 
Pa.  213;  Erie  v.  Caulkins,  85  Pa.  247;  Edmundson  v. 
R.  R.  Co.,  Ill  Pa.  316;  Wray  v.  Evans,  80  Pa.  102; 
Harrison  v.  Collins,  86  Pa.  153;  Chartiers  Valley  Gas 
Co.  V.  Lynch,  118  Pa.  362;  Reed  v.  Allegheny,  79  Pa.  300; 
Susquehanna  Depot  Boro.  v.  Simmons,  112  Pa.  384; 
Lancaster  Ave.  Lnprovement  Co.  v.  Rhoads,  116  Pa.  377; 
Allen  V.  Willard,  57  Pa.  374;  Connor  v.  Penna.  R.  R.  Co., 
24  Pa.  Superior  Ct.  241;  Thomas  v.  Ry.  Co.,  191  Pa.  361. 

By  the  terms  of  the  agreement  filed  in  this  case,  plaintiff 
desires  this  to  be  treated  as  if  on  appeal  from  a  jury  of 
view«  If  this  be  his  position,  how  can  plaintiff  maintAin 
or  show  that  any  entry  was  made  upon  her  land  as  thus 
contemplated.    The  property  must  be  that  which  is  in- 
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vaded  in  the  exercise  of  the  right  of  eminent  domain,  or 
that  which  abuts  upon  a  highway  that  is  invaded:  Penna. 
R.  R.  Co.  V.  Lippincott,  116  Pa.  472;  Penna.  R.  R.  Co.  v. 
Marchant,  119  Pa.  541;  Ogontz  Ave.,  225  Pa.  126;  Stork 
V.  Philadelphia,  195  Pa.  101. 

John  C.  BeU,  with  him  Paxaon  Deeter  and  G.  Heide 
NorriSy  for  appellee. — ^The  city  of  Philadelphia  is  liable  for 
the  injury:  Foehr  v.  New  York  Short  Line  Railroad  Co., 
40  Pa.  Superior  Ct.  7;  Reynolds  v.  Braithwaite,  131  Pa. 
416 ;  First  Presbyterian  Congregation  v.  Smith,  163  Pa.  561. 

The  learned  court  below  admitted  evidence  as  to  the 
value  of  the  property  of  plaintiff  before  the  acts  complained 
of  and  the  value  of  the  property  after  the  acts  complained 
of,  the  measure  of  damages  being  made  the  difference  in 
value.  Under  the  authorities  this  is  the  correct  measure: 
Marshall  v.  Tel.  &  TeL  Co.,  16  Pa.  Superior  Ct.  615;  Rabe 
V.  Shoenberger  Coal  Co.,  213  Pa.  252;  Rowe  v.  Chicago 
&  N.  W.  Ry.  Co.,  102  la.  286  (71  N.  W.  Repr.  409); 
Louisville,  Evansville  &  St.  Louis  Consolidated  R.  R.  v* 
Spencer,  149  HI.  97  (36  N.  E.  Repr.  91) ;  Haskell  v.  North- 
em,  etc.,  R.  R.  Co.,  74  Hun,  380;  Edsall  v.  Howell,  86 
Hun,  424;  Evans  v.  Keystone  Gas  Co.,  148  N.  Y.  112  (42 
N.  E.  Repr.  513). 

Opinion  by  Porter,  J.,  March  1, 1912: 

The  city  of  Philadelphia,  in  1901,  by  ordinance  duly 
approved,  authorized  the  proper  municipal  oflScers  to  lay 
a  large  water  main,  as  a  part  of  the  system  for  the  intro- 
duction of  filtered  water,  in  Rex  avenue,  upon  which  plain- 
tiff's property  abutted  for  a  distance  of  about  200  feet. 
The  municipal  authorities  entered  into  an  agreement  with 
a  contractor  to  do  the  work  authorized  by  the  ordinance. 
The  execution  of  the  work  involved  the  cutting  of  a  very 
large  and  deep  trench  in  front  of  plaintiff's  property  and 
the  municipal  oflScers  located  the  line  of  that  trench  near 
the  sidewalk  on  plaintiff's  side  of  the  street.  During  the 
progress  of  the  work  the  earth  excavated  from  the  trench 
was  all  thrown  upon  the  side  thereof  next  plaintiff's  prop- 
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erty  and  covered  not  only  the  sidewalk  in  front  of  plaintiff's 
property  but  a  large  part  of  the  lawn  in  front  of  her  housei 
and  her  fence,  the  grass  sod  upon  her  lawn,  her  shrubbery 
and  vines  and  a  number  of  trees  which  ornamented  her 
lawn  were  destroyed.  She  brought  this  acticm  of  trespass 
against  the  city  to  recover  damages  for  the  injuries  thus 
caused  and  recovered  a  verdict  and  judgment  in  the  court 
below,  from  which  the  city  appeals. 

The  first  specification  of  error  is  based  upon  the  refusal 
of  a  point  submitted  by  the  defendant,  requesting  the  court 
to  charge  that :  ''Under  all  the  evidence  in  the  case  the  ver- 
dict must  be  for  the  defendant."  The  second  specification 
raises  the  same  question,  assigning  for  error  the  refusal  of 
the  court  to  enter  judgment  in  favor  of  the  defendant  non 
obstante  veredicto.  This  action  was  brought  on  April  18, 
1903,  and  on  May  16  following  the  attorney  for  the  plaintiff 
and  the  city  solicitor  joined  in  this  agreement  in  writing: 
''It  is  agreed  between  the  parties  that  this  case  shall  be 
considered  as  if  arising  on  an  appeal  from  an  award  of 
viewers,  or  at  the  election  of  the  plaintiff,  as  an  ordinary 
action  of  trespass.''  The  case  was  not  tried  until  April  13, 
1910,  long  after  the  statute  of  limitations  would  have  been 
an  effectual  bar  to  any  new  action,  in  case  the  plaintiff 
failed  in  the  present  one.  The  written  agreement  of  the 
city  solicitor,  above  quoted,  must  be  held  as  a  conclusive 
waiver  of  any  question  as  to  the  form  of  the  proceeding. 
The  learned  coimsel  representing  the  city  argues  that  the 
contractor  who  did  the  work  and  placed  the  materials  upon 
plaintiff's  land  had  no  right,  under  his  contract,  to  do  this 
and  that  he  and  not  the  city  should  be  held  liable.  The 
contract  contained  the  following  provisions:  "Placing  ma- 
terials of  excavation.  ...  All  materials  excavated  shall 
be  placed  where  directed  by  the  Chief  of  the  Bureau  of 
Water,  and  foot-ways  shall  be  k^t  clear  for  a  width  of 
four  feet  next  to  the  house  line,  for  which  purpose  boards 
shall  be  set  where  needed  to  hold  the  banks  ....  unless 
special  permission  to  the  contrary  be  granted  by  the 
Director  of  the  Department  of  Public  Works.    The  con- 
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tractor  diall  not  sell,  remove  or  pennit  to  be  removed  from 
the  line  of  the  work  any  sand,  gravel,  earth,  stone,  or  any 
other  material  excavated  from  the  pipe  trenches,  which 
may  be  suitable  and  required  for  re-filling,  re-paving  or 
macadamizing  the  streets,  or  for  any  purpose  in  connec- 
tion with  the  work  herein  contemplated  by  the  Bureau  of 
Water,  exc^t  by  the  written  consent  of  the  Director  of 
the  Department  of  Public  Works.  No  materials  exca- 
vated on  the  line  of  the  work  shall  be  used  to  re-fill  the 
trench  at  any  other  place  (except  as  herein  provided),  nor 
shall  any  material  for  re-filling  the  trench,  in  place  of  that 
excavated  therefrom,  be  brought  from  places  not  on  the 
line  of  the  work,  except  by  permission  of  the  Director  of 
the  Department  of  Public  Works."  With  these  provisions 
in  the  contract  it  is  idle  to  assert  that  the  city  did  not  re- 
tain the  absolute  control,  through  its  officers,  of  the  dis- 
position of  the  material  taken  from  the  trench  and  the 
return  of  that  material  to  the  trench,  for  the  purpose  of 
refilling,  after  the  water  main  had  been  laid.  If  the  con- 
tractor had  disregarded  the  instructions  of  the  city  offiows 
and,  in  violation  of  their  instructions,  deposited  it  upon 
the  property  of  some  individual,  the  city  would  not  have 
been  liable  for  injuries  resulting  from  that  unauthorised 
act,  but  the  plaintiff  produced  evidence  which  would  have 
warranted  a  finding  that  the  contractor  heaped  the  dirt 
upon  plaintiff's  sidewalks  and  lawn  in  accordance  with  the 
express  direction  of  the  chief  of  the  bureau  of  water,  and 
that  all  that  was  done  was  under  the  direction  of  the  proper 
city  officials.  If  this  testimony  was  true,  the  contractor 
only  did  with  the  material  what  his  contract  with  the  city 
required  him  to  do,  deposited  in  the  place  directed  by  the 
chief  of  the  bureau  of  water,  and  the  city  was  liable  for 
any  injury  to  property  which  resulted  from  the  act:  Foehr 
V.  N.  Y.  Short  line  R.  R.  Co.,  40  Pa.  Superior  Ct.  7; 
Reynolds  v.  Braithwaite,  131  Pa.  416;  First  Presbyterian 
CJongregation  v.  Smith,  163  Pa.  561.  This  case  was  for 
the  jury  and  the  first  and  second  specifications  of  error 
are  dismissed. 
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The  remaming  specification  of  error  goes  to  the  admis- 
sion of  evidence  as  to  the  effect  of  the  injury  upon  the 
market  value  of  the  property.  The  injury  to  the  fences 
and  possibly  that  to  the  sod  which  beautified  plaintiff's 
lawn  was  of  a  character  which  might  be  repaired  and  the 
measure  of  damages  would  be  the  cost  of  such  repair,  but 
these  were  not  the  only  injuries  to  the  property  indicated 
by  the  evidence  in  this  case.  Not  only  was  the  shrubbery, 
which  it  might  take  many  years  to  renew,  completely  de- 
stroyed, but  the  trees  which  ornamented  the  grounds  were 
destroyed,  or  seriously  injured.  Whether  a  tree  is  to  be 
treated  as  a  mere  commodity,  the  value  of  which  may  be 
definitely  estimated,  or  is  to  be  considered  as  giving  a 
value  to  the  land  upon  which  it  grows,  apart  from  its  mere 
commercial  value  as  a  tree,  or  wood,  depends  entirely  upon 
circumstances.  The  value  of  a  white  pine  tree  standing  in 
a  tract  of  timber  land,  intended  for  use  only  as  timber  land, 
may  be  accurately  determined  by  one  skilled  in  the  busi- 
ness, and  the  measure  of  damages  for  the  destruction  of 
such  a  tree  is  the  value  of  the  tree.  When  a  fine  tree  beau- 
tifies the  grounds  surroimding  the  residence  of  its  owner, 
it  has  a  value  which  cannot  be  determined  from  a  mere 
calculation  of  the  amount  of  cord  wood  or  liunber  ^diich 
it  would  produce  if  cut  down.  The  value  of  such  a  tree 
is  because  of  its  relation  to  the  property  with  which  it  is 
connected  and  which  it  ornaments.  The  destruction  of 
such  a  tree  may  be  a  permanent  injury  to  the  property, 
and  when  all  of  such  trees  upon  a  lawn  are  either  destroyed 
or  seriously  damaged,  the  effect  may  be  to  permanently 
impair  the  value  of  the  property.  This  being  the  case  the 
court  below  committed  no  error  in  admitting  the  evidence 
as  to  the  effect  of  the  destruction  of  the  trees  upon  the 
market  value  of  the  property:  Marshall  v.  American  Tele- 
graph &  Telephone  Co.,  16  Pa.  Superior  Ct.  615;  McClel- 
land V.  Schwerd,  32  Pa.  Superior  Ct.  313;  Rabe  v.  Shoen- 
berger  Coal  Co.,  213  Pa.  262. 

The  judgment  is  affirmed. 
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Commonwealth  ex  rel.,  Appellant,  v.  Keeper  of 
County  Prison, 

Criminal  law — Professional  thief— Summary  oormdum — AdB  of 
March  IS,  1862,  P.  L.  115,  March  16, 186^,  P.  L.  16,  and  June  7, 1901, 
P.  L.  JlBBStatuUs—RepeaL 

1.  Under  the  Philadelphia  local  Act  of  March  13,  1862,  P.  L.  115, 
as  amended  and  extended  by  the  Act  of  March  16,  1864,  P.  L.  16,  as 
well  as  under  the  general  Act  of  June  7, 1901,  P.  L.  492,  there  are  three 
essentiab  to  a  valid  summary  conviction  upon  the  charge  of  being  a 
professional  thief:  (1)  The  defendant  must  be  a  professional  thief, 
burglar  or  pickpocket;  (2)  he  must  have  been  arrested  in  one  of  the 
places  designated  in  the  act;  (3)  it  must  be  proven  to  the  satisfaction 
of  the  magistrate  that  he  was  frequoiting  or  attending  a  place  for  an 
unlawful  purpose. 

2.  In  such  a  case  a  summary  conviction  cannot  be  sustained  where 
neither  the  magistrate's  record,  nor  the  commitment  sets  forth  the 
place  which  the  relator  was  frequenting  or  attending. 

3.  If  in  habeas  corpus  proceedings  it  appears  by  an  agreement  be- 
tween the  district  attorney  and  counsel  for  the  relator  tliat  the  place 
idiere  the  relator  was  arrested  was  a  restaurant,  even  then  the  con- 
viction cannot  be  sustained,  because  the  act  of  March  16, 1864,  which 
included  restaurants,  was  repealed  by  implication  by  the  act  of  June  7, 
1901,  which  omitted  restaurants  as  one  of  the  forbidden  places. 

Argued  Feb.  27,  1912.  Appeal,  No.  15,  Oct.  T.,  1912, 
by  plaintiff,  from  order  of  Q.  S.  Phila.  Co.,  remanding  re- 
lator in  case  of  Commonwealth  ex  rel.  Jacob  Melinkoff 
V.  Keeper  of  Coimty  Prison.  Before  Rice,  P.  J.,  Hen- 
DBRSON^  Morrison,  Orladt,  Head  and  Porter,  JJ. 
Reversed. 

Petition  for  habeas  corpus. 

The  following  facts  were  agreed  upon  between  the  par- 
ties as  being  the  record  in  the  case. 

Jacob  Melinkoff,  the  appellant,  was  in  a  restaurant  on 
North  Eighth  street,  Philadelphia,  Pa.,  on  January  1, 
1912,  at  about  9  p.  m.,  sitting  at  a  table.  That  there  we^ 
about  twenty  other  men  in  such  restaurant  sitting  at  this 
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and  other  tables,  some  of  whom  the  police  testified  were 
pimps,  idle  and  disorderly  persons,  etc. 

A  number  of  policemen  came  to  the  restawant  at  the 
time  above  indicated,  having  no  warrant  for  the  arrest  of 
the  appellant,  nor  any  one  in  said  restaiu-ant,  and  placed 
ev^ybody  upon  the  premises  under  arrest. 

It  is  admitted  that  the  police  did  not  make  the  wholesale 
arrests  because  of  any  distiu-bance  on  the  premises. 

The  following  day,  January  2,  1912,  the  appellant, 
Jacob  Melinkoff,  having  been  taken  before  Magistrate 
MacFarland,  a  committing  magistrate  in  and  for  Phila- 
delphia county,  was  charged  with  being  a  professional 
thief.  A  detective  of  this  city  testified  from  a  memoranda 
kept  by  the  police  department  that  on  March  1,  1899,  he 
was  convicted  of  larceny  and  sent  to  the  House  of  R^uge 
by  Judge  Arnold,  that  \mder  the  name  of  John  Gordon, 
on  January  5,  1900,  he  was  convicted  of  the  larceny  of 
lead  pipe  to  the  value  of  $6.00,  and  sentenced  to  forty-one 
dajrs  in  the  county  prison  by  Judge  Willbon,  that  on  Jan- 
uary 25,  1901,  on  a  charge  of  larceny  he  was  acquitted 
and  discharged  by  Judge  Wiltbank,  that  on  April  13, 
1901,  on  a  charge  of  suspicion  of  larceny  he  was  discharged 
by  Magistrate  Smith,  that  on  November  15,  1901,  on  a 
charge  of  picking  pockets  he  was  discharged  by  Magis- 
trate Cunningham,  that  on  November  30,  1901,  oa  a 
charge  of  picking  pockets  on  a  summary  conviction  before 
Magistrate  Kocheraperger  he  was  given  ninety  days  in  the 
county  prison,  but  was  subsequently  discharged  on  a  writ 
of  habeas  ooipus,  that  on  May  9,  1905,  on  a  charge  of 
picking  pockets  he  was  discharged  by  Magistrate  Yates, 
that  on  November  3, 1905,  on  a  charge  of  picking  pockets 
he  was  given  ninety  days  in  the  county  prison  by  Magis- 
trate Kochersperger,  but  was  subsequently  disdiarged  on 
a  writ,  the  court  directing  him  to  enter  $500  bail  to  ke^ 
the  peace,  that  in  December,  1905,  he  was  arrested 
charged  with  larceny  from  the  person,  but  that  subse- 
quently the  bill  of  indictment  was  quashed,  that  he  was 
arrested  May  8,  1909,  on  a  charge  of  picking  pockets  in 
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Coatesville,  Pa.,  and  held  in  $800  bail  for  court,  which 
was  subsequently  forfeited  on  his  nonappearance. 

The  magistrate  then  committed  Jacob  Melinkoff  to  the 
county  prison  for  ninety  days,  as  a  professional  thief. 

It  is  admitted  that  the  place  where  the  said  Jacob 
Melinkoff  was  arrested  was  a  restaurant.  The  officers 
testified  tiiat  it  bore  the  reputation  of  being  a  place  fre- 
quented by  thieves  and  disreputable  characters.  Although 
there  w^e  about  twenty  men  at  the  tables,  there  were  only 
several  plates  of  food. 

That  on  January  3,  1012,  the  said  Jacob  Melinkoff  was 
taken  before  Honorable  W.  W.  Carr,  on  a  writ  of  habeas 
corpus,  and  that  no  decision  was  given  in  such  matter 
until  January  13,  1012,  when  a  decision  was  rendered  re- 
manding into  custody  the  said  Jacob  Melink(^. 

Error  assigned  was  in  remanding  the  relator. 

F.  Carroll  Foe/?  and  John  H.  Fow,  for  appellant. — It  has 
been  decided  by  his  Honor  Judge  Staakb  in  Com.  v. 
CJounty  Prison  Superintendent,  36  Pa.  C.  C.  Rep.  411 ;  s.  c, 
18  Pa.  Dist.  Rep.  311,  that  the  Act  of  June  7,  1001,  P.  L. 
402,  repeals  the  former  acts  just  referred  to,  and  if  that 
decision  be  correct,  Jacob  Melinkoff  has  not  violated  any 
of  the  provisions  of  the  Act  of  June  7,  1001,  P.  L.  402,  as 
the  word  '^Restaurant"  is  not  mentioned  in  that  act; 
therefore  no  arrest  or  commitment  could  be  legally  made. 

Opinion  by  Rice,  P.  J.,  April  15, 1012: 

This  is  an  appeal  by  the  relator  from  an  order  of  the 
quarter  sessions,  made  after  hearing  upon  habeas  corpus, 
remanding  him  to  the  coimty  prison,  to  which  he  had 
been  committed  by  a  magistrate  of  Philadelphia  for  three 
months  upon  a  charge  of  being  a  professional  thief.  Under 
the  k>cal  Act  of  March  13, 1862,  P.  L.  115,  as  amended  and 
extended  by  the  Act  of  March  16,  1864,  P.  L.  16,  as  well 
as  under  the  general  Act  of  June  7,  1001,  P.  L.  402,  there 
are  three  essentials  to  a  valid  summary  conviction  upon 
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such  charge:  First,  the  defendant  must  be  a  professional 
thief,  burglar  or  pickpocket;  second,  he  must  have  beoi 
arrested  in  one  of  the  places  designated  in  the  act;  third, 
it  must  be  proven  to  the  satisfaction  of  the  magistrate 
that  he  was  frequenting  or  attending  the  place  for  an 
unlawful  purpose.  This  is  apparent  upon  a  reading  of 
the  acts  and  was  expressly  decided  in  CJommonwealth 
ex  rel.  Montano  v.  Supmntendent  of  Coimty  Prison,  18 
Pa.  Dist.  Rep.  311.  The  commitment  in  the  present  case 
so  far  as  material  here  reads  as  follows:  ^'Whereas,  one 
Jacob  Melinkoff  was  this  2d  day  of  January,  a.  d.  1912, 
charged  before  Thomas  MacFarland,  Magistrate  of  the 
Central  station  of  the  City  of  Philadelphia,  on  the  oath 
of  Detective  Lindner  with  being  a  professional  thief;  and 
whereas,  the  said  defendant  was  arrested  by  Detective 
Barry,  one  of  the  police  authorities  of  the  said  city,  and 
charged  with  frequenting  and  attending  said  place  for  an 
unlawful  purpose,  to  wit,  for  the  purpose  of  robbery  and 
brought  before  me  this  day  on  said  charges.  And  as  it 
has  been  this  day  proven  to  my  satisfaction,  by  sufficient 
testimony,  that  the  said  defendant  was  frequenting  and 
attending  such  place  for  an  unlawful  purpose,  to  wit, 
for  the  purpose  of  robbery,  as  well  as  that  the  said  defend- 
ant is  a  professional  thief.  Now  these  are  to  authorise  and 
require  you,  the  said  constable,"  etc.  It  will  be  observed 
that  wbile  the  first  and  third  essentials  are  alleged  sub- 
stantially, the  place  where  the  relator  was  arrested  and 
which  he  was  frequenting  and  attending,  is  neither  specif- 
ically described  nor  alleged  in  general  terms  to  be  one 
of  the  forbidden  places  described  in  any  of  the  acts  above 
referred  to.  Nor  is  this  substantial  defect  in  the  com- 
mitment helped  out  by  the  magistrate's  record,  which 
simply  shows  that  the  relator  was  charged  on  oath  with 
being  a  professional  thief  and  after  hearing  was  com- 
mitted to  the  coimty  prison  for  ninety  da3rs.  We  can- 
not regard  the  omission  to  set  forth  the  place  where  the 
relator  was  frequenting  or  attending  as  a  mere  informality 
or  irregularity.    It  is  a  jurisdictional  defect,  for  in  the 
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absence  of  that  fact  there  was  want  of  power  to  convict 
him  summarily  and  conmiit  him  to  the  county  prison. 
But  one  of  the  facts  brought  upon  the  record  by  the 
agreement  of  the  district  attorney  and  coimsel  for  the 
relator  is  that  the  place  where  the  latter  was  arrested  was 
a  restaurant.  This  is  not  one  of  the  places  designated  in 
the  act  of  1901  or  in  the  act  of  1862,  but  by  the  act  of  1864 
the  provisions  of  the  latter  act  were  '^ extended  to  author- 
ize the  arrest  of  professional  thieves,  burglars  or  pick- 
pockets, at  any  hotel,  restaurant,  auction,  sale  in  private 
residence,  passenger  car,  or  at  any  other  gathering  of 
people,  whether  few  or  many,  in  the  cities  of  Philadelphia, 
Allegheny,  Lancaster,  Harrisburg  and  Pittsburg."  The 
question  then  arises  whether  the  local  acts  of  1862  and 
1864  were  repealed  by  the  general  act  of  1901.  The  rule 
that  a  general  statute  does  not  repeal  by  implication  a 
local  act  with  different  provisions  still  prevails;  but  as 
the  rule  is  founded  on  a  presumption  of  l^islative  intent, 
it  will  not  apply  when  a  contrary  intent  is  clearly  apparent : 
CJom.  V.  Brown,  210  Pa.  29.  Considering  the  question 
for  decision  in  the  light  of  these  general  principles,  it  is 
to  be  noticed,  in  the  first  place,  that  the  act  of  1901  con- 
cludes with  the  clause  ''All  acts  or  parts  of  acts  inconsist- 
ent with  this  act  are  hereby  repealed."  Inasmuch  as  the 
only  acts  then  in  existence  which  related  to  the  subject 
of  the  act  of  1901,  namely,  "the  arrest  and  punishment 
of  professional  thieves,  burglars  and  pickpockets,"  were 
local,  it  may  be  pertinently  inquired,  upon  what  would 
the  repealing  clause  operate,  if  not  upon  these  local  laws? 
Presumably  it  was  not  introduced  as  a  mere  meaningless 
form,  and  while  the  presence  or  absence  of  such  repealing 
clause  cannot  of  itself  be  regarded  as  conclusive  of  the 
question  for  decision,  it  cannot  be  wholly  disregarded  in 
searching  for  the  intent  of  the  l^islature.  It  is  to  be 
noticed,  in  the  second  place,  that  the  act  of  1901,  in  des- 
ignating what  for  convenience  may  be  called  the  forbid- 
den places,  includes  some  places  that  were  not  mentioned 
in  the  local  acts,  others  that  were  mentioned,  in  some 
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instanceB  describing  the  latter  with  more  particularity, 
and  omitting  some  places  that  were  mentioned  in  the 
local  acts.  Another  slight  circumstance  to  be  noticed  is 
that  under  the  local  acts  the  convict  was  ''to  be  k^t  at 
hard  labor"  while  \mder  the  general  act  the  imprisonment 
18  ''at  labor."  The  local  act  provided  that  the  convict 
might  apply  to  a  judge  of  the  quarter  sessions  for  a  writ 
of  habeas  corpus,  that  upon  the  return  thereof  there 
should  be  a  rehearing  of  the  evidence,  and  that  the  judge 
might  either  discharge,  modify  or  confirm  the  commitment. 
This  i»rovision  is  omitted  from  the  act  of  1901,  and  in 
place  of  it  is  substituted  the  provision,  that  the  defendant 
may,  within  five  days  after  conviction,  appeal  to  the 
quarter  sessions  upon  allowance  of  the  court  or  a  judge 
Uiereof  upon  cause  shown.  Taking  all  these  things  into 
consideration  we  are  led  to  the  conclusion  that  the  legis- 
lature intended  by  the  act  of  1901  to  revise  the  entire  law 
relating  to  the  subject-matter,  and  to  prescribe  a  new, 
complete  and  general  rule  defining  and  punishing  the 
offense,  which  should  be  applicable  imif ormly  and  at  once 
in  every  part  of  the  commonwealth.  The  principle  in- 
volved in  this  conclusion  is  supported  by  many  well- 
considered  cases,  amongst  which  may  be  mentioned 
Nusser  v.  Com.,  25  Pa.  126;  Johnston's  Estate,  33  Pa.  511 ; 
Keller  v.  Com.,  71  Pa.  413;  Rhoads  v.  Ho^nerstown 
Building  &  Sav.  Assn.,  82  Pa.  180;  Best  v.  Baumgardner, 
122  Pa.  17;  Newbold  v.  Pennock,  154  Pa.  591.  We  have 
selected  these  cases  out  of  a  bewildering  multitude  of  cases 
relating  to  the  general  subject  of  the  repeal  of  statutes 
by  implication,  because  in  each  of  them  the  question  of 
the  repeal  of  a  local  law  by  a  subsequent  general  law  was 
under  consideration.  In  each  the  local  law  was  held  to  be 
repealed  and  in  none  of  them  was  the  l^islative  intent 
more  apparent  than  it  is  in  the  act  under  consideration. 
We  conclude  that  the  act  of  1862  as  amended  by  the  act 
of  1864  comes  \mder  the  operation  of  the  repealing  clause 
in  the  act  of  1901.  It  follows  that  neither  the  commit- 
ment itself,  nor  the  commitment  as  supplemented  by  the 


Digitized  by 


Google 


COMMONWEALTH,  AppeUant,  v.  PRISON  KEEPER.  653 
647,  (1912).]  Opinion  of  the  Court. 

record  of  the  magistrate  and  the  agreement  as  to  the 
place  which  the  relator  was  frequenting  or  attending  at 
the  tune  of  his  arrest,  was  sufficient  in  law  to  warrant  his 
detention.  This  is  a  question  which  could  be  raised  by 
habeas  corpus  independently  of  the  provision  of  the  act 
of  1862:  Ex  parte  Lange,  85  U-  S.  163;  Com.  ex  rel.  Nuber 
V.  Keeper  of  Workhouse,  6  Pa.  Superior  Ct.  420. 

The  judgment  is  reversed  and  the  relator  is  discharged. 
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ABUSE  OF  CIVIL  PROCESS. 

1.  AttachmerU  execution— -Bank  account — Damages,  In  an  ac- 
tion to  recover  damages  for  an  alleged  abuse  of  civil  process 
where  the  plaintiff  shows  that  his  bank  account  had  been  tied 
up  by  an  attachment  execution  by  the  defendant,  and  that  by 
reason  thereof  he  had  been  compelled  to  ask  his  creditors  to  wait 
upon  him  for  the  discharge  of  his  indebtedness  to  them,  until  the 
attachment  could  be  raised,  the  court  cannot  give  binding  in- 
structions for  the  defendant  upon  the  ground  that  the  plaintiff 
had  not  been  injured. 

Where  in  such  a  case  it  appears  that  the  plaintiff's  name  was 
''  John  M.  Whelan  "  and  that  the  judgment  note  on  which  judg- 
ment was  entered,  and  under  which  the  attachment  issued  was 
signed  by  plaintiff's  father,  ''  John  Whelan  '*  and  that  the  de- 
fendant had  added  the  words  after  the  signature  "  also  known  as 
John  M.  Whelan  "  and  had  issued  the  attachment  against  the 
bank  deposit  of  John  M.  Whelan,  the  defendant  will  not  be 
permitted  to  assert  that  the  action  cannot  be  maintained  be- 
cause it  involved  a  collateral  attack  upon  the  judgment. 

There  is  a  distinction  between  a  malicious  use  and  a  malicious 
abuse  of  legal  process.  An  abuse  is  where  the  party  employs  it 
for  some  unlawful  object,  not  the  purpose  for  which  it  is  intended 
by  the  law  to  effect.  On  the  other  hand,  legal  process  may  be 
maliciously  used  so  as  to  give  rise  to  a  cause  of  action  where  no 
object  is  contemplated  to  be  gained  by  it  than  its  proper  effect 
and  execution.  In  the  latter  case  it  is  necessary  to  aver  and 
prove  that  the  person  using  the  process  has  acted  not  only  mali- 
ciously, but  also  without  reasonable  or  probable  cause;  and  in 
such  a  case  the  proceeding  must  be  determined  finally  before 
any  action  lies  for  the  injury.  In  the  case  of  malicious  abuse  of 
process  an  action  will  lie  before  the  proceeding  has  been  finally 
determined.  Where  the  process  abused  is  an  attachment  ex- 
ecution, and  such  attachment  has  been  vacated  before  an  action 
for  damages  for  the  abuse  was  brought,  a  recovery  may  be  had 
even  if  the  case  were  to  be  considered  as  one  of  malicious  use, 
and  not  of  malicious  abuse. 

(655) 
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In  an  action  for  malicious  abuse,  ^here  the  malice  is  only  such 
as  results  from  a  groundless  act,  and  there  is  no  actual  malice 
or  design  to  injure,  the  rule  is  compensatory  damages;  but  where 
actual  malice  exists,  a  formed  design  to  injure  and  oppress,  the 
jury  may  give  vindictive  damages,  that  is,  damages  to  punish 
the  defendant  for  his  fraud  and  malice. 

In  an  action  to  recover  damages  for  a  malicious  abuse  of  an 
attachment  execution,  a  judgment  on  a  verdict  awarding  puni- 
tive damages  will  not  be  reversed,  where  there  is  evidence  saffi> 
cient  to  sustain  a  finding  that  the  defendant  knew  when  he 
garnished  the  plaintiff's  bank  account  that  the  money  belcmged 
to  the  plaintiff,  and  not  to  the  defendant  in  the  judgment  under 
which  the  attachment  execution  issued.    Whelan  t*  Millar,  91. 

ACCOUNTS. 

1.  Audit  of  accaunU — Pvblic  officers — CownJty  treasiarer— filing 
of  atiditor's  report  in  common  pleas — Act  of  April  16, 188J^  P.  L. 
687— Commission  on  state  taxes.    Ouyer  t.  Bedford  County,  60. 

2.  Executor  and  administrator — Removal  of  executor — Hu^nd 
and  wife.    Hartman's  EBtmt%,  203. 

ACTIONS. 

1.  Cause  of  aetionr-ijustice  of  the  peace— 'Appeals — Proceedings 
de  novo.    Schneider  t.  Bates,  430. 

ADOPTION. 

1.  Parent  and  ckHd—WiUs — After  horn  children— Ads  of 
AprU  5,  1888,  P.  L.  S49,  May  4,  i866,  P.  L.  480,  and  April  t, 
187t,  P.  L.  81.    Ooldstein  t.  HammeU,  39. 

ADULTERY,  see  Divorce. 

ADVERSE  POSSESSION. 

1.  Strip  of  land—Sidewalk— Evidence— Title,  The  mere  fact 
that  a  person  lays  a  stone  pavement  on  a  strip  of  land,  plants 
shade  trees  thereon,  and  uses  the  strip  as  a  sidewalk  iix  over 
twenty-one  years  does  not  give  him  title  to  the  land  by  adverse 
possession,  if  it  appears  that  he  lised  the  sidewalk  in  question  in 
common  with  all  other  people  in  the  conmiunity  for  the  purpose 
of  reaching  a  railroad  station.  All  that  he  has  acquired  by  the 
twenty-one  years'  lease,  is  an  easement  of  a  right  of  way,  and  in 
the  enjoyment  of  this  easement  he  is  entitled  to  protection. 

The  possession  which  toUs  the  right  of  entry  must  not  only 
be  notorious,  but  adverse,  hostile  and  exclusive  as  against  the 
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owner.  The  occupant  must  claim  against  all  persons,  and  in 
subserviency  to  none.  In  other  words,  he  must  claim  and  act  as 
if  the  land  belonged  to  him.    Orttn  t.  timpaon,  334. 

ADVERTISEMENTS. 

1.  Adoertising  notice  of  application  of-^Incorporation  of-^ 
Boroughs'— Act  of  June  26,  1895,  P.  L.  S89.  I.  Lansdowne 
Bore,  557. 

2.  Municipatitiea — Cities  of  the  first  class — House  of  detention 
— Municipal  or  county  officers — Contracts — Act  of  July  f,  1901, 
P.  L.  601.    Price  t.  Walton,  1. 

AFFIDAVIT  OF  DEFENSE,  see  Practice,  C.  P. 

ALTERATIONS. 

1.  Judgment—Opening  judgment— Issue  to  determine  validity 
of  judgment — Promissory  note.    Bond  t.  Cole,  144. 

AMENDMENTS. 

1.  Divorce — AduUery—Jury  trial — Recrimination — Pleading. 
Jackion  t.  Jackson,  18. 

2.  Landlord  and  tenant — Husband  and  wife — Parties — Va- 
riance—Trial on  merits,    Braker  t.  Deuser,  215. 

ANIMALS. 

1.  Death  of  horses — Veterinary  surgeon — Negligence — Manu- 
facturing chemist,    Toung  t.  Parke,  Dayis  *  Co.,  29. 

APPEALS. 

1.  Affidavit  of  defense — Discharge  of  rule.  An  appeal  taken 
from  an  order  discharging  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  should  not  be  taken  except  to 
correct  clear  error  of  law  on  the  part  of  the  court  below.  Where 
such  an  appeal  is  dismissed  the  appellate  court  will  not  attempt 
to  prejudge  the  precise  question  that  may  thereafter  be  pre- 
sented on  another  appeal  after  final  judgment  following  a  trial. 
Diehl  ISff .  Co.  t.  Phila.  Eloc.  Co.,  257. 

2.  Assignments  of  error — Ansufers  to  points — Charge — Failure 
to  ask  instructions.  Assignments  of  error  are  fatally  defective 
which  are  in  the  following  form: ''  1.  The  learned  court  erred  in 
giving  binding  instructions  to  find  for  the  defendant.  2.  The 
learned  court  erred  in  directing  the  jury  as  to  the  amount  of 
the  verdict.  3.  The  learned  court  erred  in  failing  to  leave  to 
the  determination  of  the  jury  the  question  of  fact  as  to  the  title 
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of  the  goods.  4.  The  learned  court  erred  in  failing  to  leave  to  the 
jury  the  determination  of  the  value  of  the  goods.  5.  The  learned 
court  erred  in  failing  to  give  binding  instructions  to  the  jury  in 
favor  of  the  plaintiff." 

Assignments  of  error  are  defective  which  fail  to  set  out  the 
pdnts  and  answers,  or  findings  of  the  charge  of  the  court  totidem 
verbis. 

Specifications  of  error  are  defective  which  challenge  in  general 
terms  the  charge  of  the  court  in  not  deciding  given  questions  of 
law,  without  reciting  the  charge,  (x  disclosing  specific  requests 
to  so  charge. 

Error  cannot  be  assigned  of  what  was  not  said  by  the  judge 
below  without  a  request  to  so  charge. 

Assignments  of  error  are  an  essential  part  of  the  pleadings,  and 
as  such  they  should  be  so  complete  in  themselves  as  to  show  the 
judgment  or  decree  of  the  court  without  reference  to  any  other 
part  of  the  record,  which  is  remitted  to  the  court  below  after  the 
disposal  of  the  appeal.    Little  v.  Fearon,  634. 

3.  AssignmerUs  of  error — Charge— Evidence,  Assignments  ct 
error  are  an  essential  part  of  the  pleadings  in  the  appellate  court, 
and  as  such  should  be  so  complete  in  themselves  as  not  to  require 
reference  to  other  parts  of  the  record  to  ascertain  the  grounds  of 
the  appeal. 

An  assignment  of  error  which  purports  to  be  a  quotation  from 
the  charge  of  the  court,  but  which  is  not,  either  in  form  or  sub- 
stance, will  not  be  considered. 

An  assignment  of  error  is  fatally  defective  if  it  incorrectly 
quotes  the  evidence  to  which  it  refers. 

Where  special  instructions  were  not  asked  for  at  the  trial,  and 
particular  error  of  law  or  material  misstatement  of  the  evidence 
cannot  be  pointed  out,  the  court  will  be  reviewed  on  the  general 
effect  of  the  charge  and  not  upon  sentences  or  paragraphs  dis- 
connected with  the  context  which  qualifies  and  explains  them; 
if ,  as  a  whole,  the  charge  was  calculated  to  mislead  there  is  error 
in  the  record,  if  not,  there  is  none.   Irons  t.  Snyder,  522. 

4.  AengnmerUe  of  error — Direction  of  tferdid — Refusal  ofjudg^ 
ment  n.  o.  v.-^xceptione.  An  assignment  of  error  that  "  the 
learned  judge  erred  in  directing  a  verdict  for  the  defendant," 
vidates  Rule  XV,  and  will  not  be  considered. 

When  part  of  the  charge  of  the  judge  is  asngned  for  error  the 
part  assigned  must  be  quoted  in  its  exact  words. 

An  assignment  of  error  to  the  refusal  to  enter  judgment  n.  o.  v. 
is  worthless  if  no  exception  was  taken  to  such  refusal,  tipps  v. 
Pusey,  326. 
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6.  Assignments  of  error-^Exceptians^-^quity  Tpractiee.  Where, 
on  an  appeal  from  a  decree  in  equity,  the  record  f aib  to  discloee 
any  exceptions  taken  to  the  findings  of  fact,  conclusionB  of  law 
or  the  final  decree,  there  is  nothing  before  the  appellate  court 
to  sustain  any  of  the  assignments  of  error.  Hoffman  t.  ttronf , 
546. 

6.  Assignments  of  error— FaUure  to  accept — Points  for  charge — 
More  than  one  subject.  An  assignment  of  error  to  a  ruling  reus- 
ing an  amendment  cannot  be  sustained  where  the  record  does 
not  show  that  the  ruling  was  excepted  to. 

Assignments  of  error  to  answers  to  points  are  insufficient  if 
they  do  not  include  in  them  the  ruling  of  the  court  and  the  ex- 
ception thereto. 

An  assignment  of  error  which  contains  more  than  one  point 
or  subject  is  bad. 

An  assignment  of  error  to  the  decree  of  the  court  below 
is  bad  if  it  does  not  quote  the  decree.  Jackson  t.  Jack- 
son, 18. 

7.  Assignments  of  error — Findings  of  the  court  below — Decree — 
Failure  to  except  to  decree.  Where  on  an  appeal  in  an  equity  case 
the  assignments  of  error  are  directed  to  the  findings  of  the  court 
below,  and  to  the  decree,  but  the  record  fails  to  disclose  any 
exception  taken  to  the  decree,  the  decree  will  be  sustained.  If 
the  decree  is  correct,  it  is  of  little  moment  what  led  up  to  it. 
Heil  T.  8.  laston  Water  Co.,  384. 

8.  Assignments  of  error — Improper  assignments— Evidence. 
An  assignment  of  error  relating  to  evidence  which  does  not  con- 
tain the  offer  of  proof  nor  the  ruling  of  the  court  thereon,  is 
improper  and  will  be  disregarded. 

A  portion  of  the  opinion  of  the  lower  court  on  a  motion  for  a 
new  trial,  is  not  a  subject  for  an  asrignment  of  error.  Wentsel 
T.  Morris,  79. 

9.  Assignments  of  error — Rulings  on  evidence — Exceptions — 
Act  of  May  11, 1911,  P.  L.  £79.  Assignments  of  error  to  the  ad- 
mission or  rejection  of  offers  of  evidence  not  supported  by  ex- 
ceptions, will  not  be  considered.    Com.  t.  Storey,  282. 

10.  Interlocutory  order — Refusal  to  quash  indictment — Criminal 
law.  An  order  overruling  a  motion  to  quash  an  indictment  is  an 
interlocutory  order  from  which  no  appeal  lies.  Com.  T.  Wil- 
liams, 28. 

11.  Justice  of  the  peace — Proceedings  de  novo^-Cause  of  action. 
Sehneider  t.  Bates,  430. 

12.  Number  of  appellants — Boroughs — Incorporation  cf—Act 
of  May  9, 1889,  P.  L.  174.    >.  Lansdownt  Boro.,  557. 
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APPEALS— omlmtiad. 

13.  Boad  laiw---CerHarQHn'<iue8twn8  of  fadr— Review.  Dm* 
mor«  Twp.  KomI,  493. 

14.  Street  railwaye— Eminent  domain — Avxnrd  of  viewere — Ad 
of  June  i,  1907,  P.  L.  368.  AltoonA  *  L.  Y.  ll«o.  By.  Co.  t. 
lim«r,  102. 

ASSIGNMENTS. 

1.  Assignment  of  'policy  to  secure  mortgage — Forfeitwre — Addir 
tional  insurance — Construction  of  policu — Insurance — Fire  inr 
surance.    Heine  t.  LancMter  Co.  Mut.  Ins.  Co.,  501. 

2.  Individual  assets— Special  assignment.  Where  two  partners 
execute  an  assignment  for  the  benefit  of  creditors,  and  a  question 
arises  as  to  whether  the  assignment  covers  individual  as  well  as 
partnership  assets,  and  thereafter  it  appears  that  one  of  the 
partners  individually  owned  the  proceeds  of  a  policy  of  insur- 
ance not  as  yet  paid  by  the  insurance  company,  and  the  as- 
signee and  the  individual  partner  agree  that  the  proceeds  should 
be  paid  to  the  partner's  attorney  and  divided  by  him  in  certain 
proportions  between  the  assignee  and  the  partner,  and  the  at- 
torney after  collecting  the  insurance  money,  sends  the  part 
agreed  upon  to  the  assignee  in  a  letter  which  indicates  that  the 
fund  is  to  be  applied  by  the  assignee  to  the  partner's  individual 
creditors,  such  letter  is  to  be  construed  as  a  special  assignment  of 
the  fund  in  question  for  the  individual  creditors,  however  the 
general  assignment  may  be  construed.  W.  C.  MacNutt  it  Co'i 
Atsifned  Estate,  435. 

ASSIGNMENTS  OF  ERROR. 

1.  Appeals — Answers  to  points— Charge— Failure  to  ask  m- 
structions.    Little  t.  Fearon,  634. 

2.  Appeals— Charge— Evidence.    Irons  t.  Snyder,  522. 

3.  Appeals — Direction  of  verdict — R^usal  of  judgment  n.  o.  v. — 
Exceptions.    Sipps  t.  Pusey,  326. 

4.  Appeals— Exceptions-Equity  practice.  Hoffman  t. 
Stronf ,  546. 

5.  Appeals— Failure  to  accept — Points  for  charge — More  than 
one  suliiect.   Jackson  t.  Jackson,  18. 

6.  Appeals— Findings  of  the  court  below — Decree— Failure  to 
except  to  decree.    Beil  t.  8.  laston  Water  Co.,  384. 

7.  Appeals — Rulings  on  evidence— Exceptions — Act  of  May  11, 
1911,  P.  L.  279.    Com.  t.  Storey,  282. 

8.  Improper  assignments-Evidence — Appeals.  Wentsel  t. 
Morris,  79. 

9.  Practice,  C.  P.-Refuedl  of  new  trial— Discretion  of  court. 
Fraser  t.  Stratford,  72. 
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ASSUMPSIT. 

1.  Assumpsit  for  money  had  and  received — Trusts  and  trustees— 
DeclaraHon  of  trust.    Dillor  t.  Banek,  508. 

2.  Practice,  C.  P.— Affidavit  of  d^ense—ToH-- Negligence— 
Act  of  May  25, 1887,  P.  L.  271.    Coylo  t.  SebruU,  386. 

ATTACHMENT. 

1.  Wagee— Wages  of  minor  child— Act  of  Ajtril  IS,  1845, 
sec.  5,  P.  L.  459.    Darlinfton  t.  Wfttion,  611. 

ATTACHMENT  EXECUTION. 

1.  Abuse  of  civil  process— Bank  account — Damages.  Wb^lan 
T.  Miller,  91. 

ATTORNEYS  AT  LAW. 

1.  Counsel  fees— Commissions-Executors  and  administrators — 
Auditors.    Klino'i  IiUte,  122. 

2.  Duty  of  counsel — Practice,  C,  P. — Trial— Oversight  of  judge 
as  to  answering  a  point,    Dixon  t.  Snyder  Boro.,  148. 

3.  Employment  of  counsel — Practice,  C,  P. — Parties — Mis- 
joinder,    Bourko  t.  Boekloy,  76. 

4.  Objectionable  remarks  by  counsel — Practice,  C.  P. — Trial — 
Withdrawal  of  juror— Continuance.    Lopretti  t.  Solkin,  417. 

5.  Practice,  C.  P. — Trial — Charge — Misstatements  in  charge. 
Com.  T.  Martin,  626. 

6.  Trusts  and  trustees — Removal  of  trustees — Judgment  bond. 
Gilbert  t.  Johnson,  191. 

AUDITORS. 

1.  Findings  of  fact — Counsel  fees — Commissions — Executors 
and  administrators.  An  auditor's  findings  of  fact  based  upon 
oral  and  documentary  evidence  that  certain  counsel  fees  which 
an  administrator  had  allowed  to  be  taken  from  the  estate  were 
excessive  will  not  be  reversed  by  the  appellate  court  where  the 
findings  were  confirmed  by  the  orphans'  court  and  there  was  no 
manifest  error. 

Where  an  administrator  charges  himself  with  the  whole 
amount  of  a  fund  received  by  him  after  litigation,  and  takes 
credit  for  the  fees  retained  by  the  attorneys,  and  it  is  made  to 
appear  that  such  fees  were  excessive,  he  will  be  liable  to  surcharge 
for  the  excess,  especially  where  it  is  shown  that  he  made  no 
objection  to  the  fees  retained,  and  made  no  investigation  as 
to  their  appropriateness. 

An  allowance  of  more  than  five  per  cent  commissions  to  an 
administrator  on  an  estate  of  $3,600  will  not  be  permitted  unless 
there  was  an  unusual  amount  of  labor.    Xlint's  Bst»te,  122. 
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AUDITORS— continued. 

2.  Findings  of  fact-judgment  note—CorparaHan — Note  signed 
by  treasurer .  Where  an  auditor  appointed  to  distribute  the  bal- 
ance in  the  hands  of  assignees  of  an  insolvent  corporation,  finds 
as  a  fact  that  the  proceeds  of  a  judgment  note  signed  in  the  name 
of  the  corporation  by  its  treasurer,  went  to  the  treasurer  per- 
sonaUy  and  not  to  the  corporation,  such  finding  will  not  be  re- 
versed by  the  appellate  court  if  based  upon  competent  evidence 
and  confirmed  by  the  court  of  common  pleas;  and  especially  is 
this  the  case  where  the  finding  involves  a  passing  on  the  credence 
to  be  given  to  oral  testimony.  Bothsville  Knittiiif  Mills 
Asiiffned  Iitate,  208. 

AUTOMOBILES. 

1.  Negligence  of  chauffeur-^Negligence.  Neumillvr  t.  Aome 
Motor  Car  Co.,  183. 

BAGGAGE. 

1.  Railroads — Carriers — Warehousemen.  Merritt  t.  L.  V. 
B.  B.  Co.,  21Q. 

BANKRUPTCY. 

1.  Preference — Knowledge  of  insolvency  by  a  preferred  creditor — 
Evidence.  In  an  action  by  a  trustee  in  bankruptcy  to  recover  the 
value  of  property  transferred  to  the  defendants  as  creditors,  by 
the  bankrupt  within  four  months  prior  to  filing  the  petition,  the 
plainti£f  will  be  permitted  to  prove  declarations  made  shortly 
after  the  transfer,  by  one  of  the  defendants,  tending  to  show  that 
the  defendants  knew  at  the  time  the  transfer  was  made  that  the 
bankrupt  was  insolvent. 

In  such  a  case  where  it  appears  that  the  property  transferred 
was  book  accounts,  and  the  defendants  testify,  although  con- 
tradicted at  every  point,  that  the  transfer  was  merely  made  as 
security  for  future  advances  to  enable  the  assignor  to  carry  on 
his  business,  the  case  is  for  the  jury,  and  a  verdict  and  judgment 
for  the  trustee  will  be  affirmed.    Horine  t.  Luriat  171. 

BANKS  AND  BANKING. 

1.  Bank  account— Abuse  of  dvU  process— Attachment  execution 
— Damages.    Whelan  t.  Miller,  91. 

BENEFICIAL  ASSOCIATIONS. 

1.  Railroads — Institution  of  suit  by  widow — Judgment  of  non- 
sint.  Where  the  by-laws  of  a  railroad  beneficial  association 
provide  tiiat  if  a  member  or  his  legal  representative  brought  suit 
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BENEFICIAL  ASSOCIATIONS-conlinued. 

against  the  railroad  company  on  account  of  injury  or  death  of 
such  member,  a  judgment  in  such  suit  shall  preclude  any  claim 
upon  the  relief  fund,  a  widow  of  a  member  who  brings  an  action 
of  trespass  against  the  railroad  company,  to  recover  damages 
for  the  death  of  her  husband  under  the  Act  of  April  15,  1851, 
P.  L.  669,  is  the  "  legal  representative  "  of  the  member  within 
the  meaning  of  the  by-laws;  and  if  such  action  results  in  a  non- 
suit, the  judgment  of  nonsuit  is  a  ''  judgment  in  such  suit,'' 
within  the  meaning  of  the  by-laws.  Thereafter  the  widow  can- 
not maintain  an  action  against  the  company  for  death  benefits; 
and  this  is  the  case  although  she  may  have,  after  the  nonsuit 
had  been  entered,  gone  through  the  form  of  withdrawing  her 
daim  in  the  trespass  case  and  discontinuing  that  suit.  Snydvr 
T.  Penna.  B.  B.  Co.,  111. 

2.  Raihoads—SuU  by  widow — Mother  aa  beneficiory — Neglv' 
genee^Ads  of  April  16,  1861,  P.  L.  669  and  AprU  96,  1866, 
P.  L.  309.    Botonti  t.  Penna.  B.  B.  Co.,  505. 

BENEFICIARIES. 

1.  Designation  of  beneficiary — Power  to  change  beneficiary — 
Interpleader — Insurance— Life  ineurance — Ineurable  interest — 
Act  of  March  11,  18S6,  P.  L.  76.  Sargent  t.  Haneock  Mut. 
Life  Ins.  Co.,  239. 

BONDS. 

1.  Judgment  bond — Attorney  at  law — Trusts  and  trtAsteu — 
Removal  of  trustees.    Gilbert  ▼.  Johnson,  191. 

BOROUGHS. 

1.  Annexation  of  land — Action  of  burgess  and  council— Equity — 
Jurisdiction— Act  of  April  22,  1903,  P.  L.  247.  The  chancery 
power  conferred  by  a  statute  upon  the  courts  of  common  pleas 
to  restrain  the  commission  or  continuance  of  acts  contrary  to 
law  and  prejudicial  to  the  interests  of  the  community,  or  the 
rights  of  individuals,  may  be  invoked  to  restrain  a  burgess  and 
council  of  a  borough  from  irregularly  and  illegally  proceeding 
under  the  Act  of  April  22,  1903,  P.  L.  247,  to  annex  adjacent 
territory  to  the  borough;  but  while  a  court  of  equity  may  enjoin 
the  annexation,  if  the  action  of  council  be  contrary  to  law,  it 
has  not  power  to  substitute  its  own  discretion  for  that  of  the 
burgess  and  council. 

In  order  to  justify  a  court  of  equity  in  virtually  reforming  an 
ordinance  adopted  under  the  Act  of  April  22, 1903,  P.  L.  247,  by 
excluding  lands  which  the  ordinance  embraced,  and  then  decree- 
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BOROnGHS-<x)fainti«i. 

ing  that  the  ordinance  as  thus  reformed  is  valid,  it  ought  to  be 
very  dearly  shown  that  the  lands  excluded  by  the  court  were  so 
situated  as  to  make  it  undeniably  and  absolutely  unlawful  for 
the  borough  to  annex  them. 

Where  at  a  meeting  of  freeholders  the  majority  adopt  pre- 
ambles and  resolutions  favoring  the  annexation  of  land  to  a 
bcNTOugh,  and  these  preambles  and  resolutions  are  signed  by  the 
freeholders,  and  the  meeting  also  appcnnts  a  conunittee  to  con- 
fer with  the  borough  officials  in  the  matter  of  the  proposed  an- 
nexation, and  this  committee  subsequently  pr^Mtres  a  formal 
petition  as  provided  by  the  Act  of  April  22,  1903,  P.  L.  247,  in 
which  they  exclude  200  acres  of  land  included  in  the  resdutions, 
and  this  petition  although  not  signed  by  anyone  is  annexed  to 
the  resolution,  a  subsequent  ordinance  based  upon  the  petition 
is  invalid  because  the  petition  which  the  council  took  as  the 
basis  of  its  action  was  not  the  petition  which  the  freeholders  had 
signed,  but  differed  from  it  both  in  form  and  substance. 

On  a  bill  in  equity  to  restrain  action  under  such  an  ordinance 
it  is  not  a  valid  answer  to  say  that,  though  the  annexation  of  the 
plaintiff's  land  to  the  borough  is  attempted  under  an  illegal 
(Mrdinance,  the  injury  resulting  from  the  invasion  of  his  right  is 
very  sUgbt  as  compared  with  the  general  benefits  that  will 
accrue  if  the  illegal  ordinance  be  allowed  to  stand,  and,  therefore, 
a  court  of  equity  ought  to  withhold  its  restraining  hand. 

While  it  is  often  said  that  an  injunction  is  matter  of  grace,  yet 
that  phrase  has  acquired  a  definite  meaning,  which  does  not 
leave  the  exercise  of  the  power  to  the  mere  pleasure  or  will  of 
the  chancellor.    Fister  t.  Kutatown  Boro.,  483. 

2.  Annexation  of  land — Petitioners— Ovmerahip  of  lands.  P»- 
sons  cannot  be  considered  as  freehold  owners  of  lots  in  determin- 
ing whether  a  majority  of  such  owners  had  petitioned  for  the 
annexation  of  land  to  a  borough,  where  it  appears  that  such 
persons  merely  claimed  to  own  a  strip  of  land  which  was  in  actual 
possession  of  a  railroad  company,  where  there  is  no  proof  of 
their  ownership  by  deed,  will  or  otherwise,  and  the  evidence 
shows  that  the  strip  of  land  in  question  had  been  in  the  unin- 
terrupted and  undisputed  possession  of  the  railroad  company 
for  over  thirty  years,  and  that  the  company  had  entered  on  the 
land  in  the  exercise  of  its  right  of  eminent  domain,  and  had  filed 
a  bond  to  seciu*e  damages  payable  to  the  owner.  MoDonough 
T.  Oensemer,  449. 

3.  Hawkers — Peddlers— License-'Ordinance—Sale  on  street- 
Butchers,  A  borough  ordinance  which  prohibits  any  person 
without  a  license  "  to  sell  or  offer  for  sale  at  retail  upon  the 
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BOROUGHS— contintied. 

streets  of  the  borough,  or  from  hoiise  to  house,  any  goods,  wares 
or  merchandise  of  any  kind,  or  of  any  meat,  fish,  groceries,  pro- 
visions or  foods  of  any  kind,  except  milk,"  is  a  valid  exercise  of 
the  municipal  power. 

In  a  proceeding  to  eoUeet  the  penalty  for  the  violation  of  such 
an  ordinance,  the  case  is  for  the  jury,  where  it  appears  that  the 
defendant,  a  butcher,  not  only  sold  meat  from  his  shop,  but  also 
sent  his  wagon  from  house  to  house  with  200  or  300  pounds  of 
meat  cut  up  into  half  pound  parcels  every  day;  that  the  persons 
to  whom  the  parcels  were  delivered  had  asked  him  for  credit; 
that  such  persons  selected  such  quantity  and  kind  of  meat  out  of 
the  wagon,  and  that  then  and  only  then  was  a  charge  made  by. 
the  defendant  in  his  book.  Such  a  case  is  for  the  jury  inasmuch 
as  it  depends  upon  the  oral  testimony  of  a  large  number  of  per- 
sons; and  this  is  so  although  such  testimony  is  uncontradicted. 
PhomizviUo  t.  lyrieh,  331. 

4.  Incorporation  of— Appeals — Number  of  appeUarUs — Ad 
of  May  9, 1889,  P.  L.  17^,  Under  the  Act  of  May  9, 1889,  P.  L. 
174,  which  provides  that  an  appeal  from  a  decree  incorporat- 
ing a  borough  cannot  be  taken  by  less  than  three  persons,  an 
appeal  may  be  taken  by  the  to  nship  solicitor,  and  the  afi&davit 
required  by  the  statute  made  by  him  alone,  if  it  appears  that  he 
was  authorized  to  take  the  appeal  by  the  four  township  com- 
missioners. In  such  a  case  the  record  may  be  amended  after 
the  appeal  has  been  taken  by  adding  the  names  of  the 
four  commissioners  as  appellants.  1.  Lanadowno  Boro., 
557. 

5.  Incorporation  of — Advertising  notice  of  application  of — 
Ad  of  June  26, 1896,  P.  L.  389.  Under  the  Act  of  June  26, 1895, 
P.  L.  389,  which  requires  that  notice  of  an  application  for  the 
incorporation  of  a  borough  ''shall  be  given  in  one  newspaper  of 
the  proper  county  for  a  period  of  not  less  than  thirty  days  im- 
mediately before  the  next  regular  term  following  the  presenta- 
tion of  such  application  and  the  filing  thereof,"  the  notice  is 
sufficiently  advertised  if  it  appears  on  February  1,  8, 15,  22,  and 
March  1,  preceding  the  next  regular  term  of  the  court  commenc- 
ing on  March  7.    1.  Lansdowne  Boro.,  557. 

6.  Negligence — Contributory  negligence — Sidewalk — Case  for 
jury.    Councilman  t.  Oaleton  Boro.,  138. 

7.  Negligence — Road — Absence  of  guard  rail.  llainfU  T. 
ChriatianA  Boro.,  371. 

8.  Plan  adopted  by  horough-Sewers — Negligence.  Rinfwalt 
▼•  Atflen  Boro.,  517. 

9.  Road  law — Action  of  borough  council — Widening  of  street — 
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BOROUGH&-«mA^nue(J. 

Change  of  grcuU — ApjHnrUmefU  of  viewers — Ad  of  May  iS4,  1878, 
P.  L.  129.    Sehlott  t.  T«rro  HiU  Boro.,  197. 

10.  Telegraph  and  telephone  companiee—License  tax — Inspec- 
tion—Costs  of  inspectum—Act  of  April  17, 1906,  P.  L.  185.  K.  Y. 
it  P^nns.  T.  J^  T.  Co.  ▼•  Ooud«rsport  Boro.,  46. 

BROKERS. 

1.  Real  estate  broker — Commissions — Principal  and  ageni — 
Irons  T.  Snyder,  522. 

BUILDING  AND  LOAN  ASSOCIATIONS,  see  ConxtfatioDs. 

BURGESS,  see  PuUio  Offioors. 

BUTCHERS. 

1.  Hawkers — P«Mter«— Jlriccnse-— Ordtnence—TSob  on  ««r«e<— 
Boroughs.    Phoonizrille  ▼.  Byrieh,  331. 

CASE  STATED. 

1.  Essentials  of  case  stated — Practice  C.  P. — Submission  under 
the  Act  of  April  22, 1874,  P-  ^-  ^09.   Bertram  t.  PetroYskj,  426. 

CERTIORARI. 

1.  Road  law — Appeals— -QuesHans  of  fad — Renew.  Drumoro 
Twp.  Boad,  493. 

CITIES. 

1.  Cities  of  the  fird  dass — House  of  detention — Municipal  or 
county  officers — Contracts — Advertisements — Municipalities — Ad 
of  July  2,  1901,  P.  L.  601.    Price  t.  Walton,  1. 

1.  CITY  SOLICITOR,  see  PubUc  Officers. 

CODICILS. 

1.  WiUs--Acknowledgment  of  debt.    WUhelm's  Bstate,  213. 

2.  WiMs-'Reoocation'—Rvpublieaiion.   Mifflin's  Bstate,  605. 

COMMISSIONS. 

1.  Auditors— Findings  of  fad—Counsd  fees— Executors  and 
administrators.    Kline's  Bstate,  122. 

2.  Commissions  on  state  taxes — Public  officers — County  treas- 
urer— Audit  of  accounts — Filing  of  auditor's  report  in  common 
pleas— Ad  of  April  15,  1884,  P.  L.  687.  Guyer  t.  Bedford 
County,  60. 
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3.  Real  estate  broker — Prindpal  and  agent,  Ironi  t.  Snyder, 
522. 

COMMON  CARRIERS. 

1.  Baggage — Warehauaemen — RaUroade.  Morritt  t.  L.  ¥. 
B.  B.  Co.,  219. 

2.  Railroads — Discriminaium — Contract.  N.  T.  C«nt.  it  H. 
B.  B.  R.  Co.  T.  Door  Crook  Lambor  Co.,  453. 

CONSIDERATION. 

1.  Deeds— Fraudtdent  conveyance — Rights  of  creditor — Deed 
from  parent  to  child— -Emdenee-^vrden  of  proof.  Chisolm  t. 
Mooro,  132. 

CONSPIRACY,  see  Criminal  Law. 

CONSTITUTIONAL  LAW. 

1.  Inequality  of  taxation — School  law.  The  Act  of  May  23, 
1907,  P.  L.  202,  regulating  the  pa3rment  which  a  school  district, 
not  maintaining  a  high  8cho<^,  shall  make  to  another  school 
district  maintaining  a  high  school,  for  tuition  of  pupils  of  the 
former  district  in  such  high  school,  is  not  unconstitutional  as 
creating  an  inequality  in  taxation;  inasmuch  as  the  district 
maintaining  the  high  school  is  not  compelled  by  the  act  to  re- 
ceive pupils  from  other  districts,  and  can,  therefore,  always  save 
itself  from  loss.  Norriitown  Boro.  8eh.  Dist.  t.  Upper 
Morion  Twp.  8oh.  Dist.,  561. 

CONTRACTS. 

1.  Building  contract — Acceptance  of  work.  In  an  action  to  re- 
cover for  labor  done  and  performed  a  verdict  and  judgment  for 
plaintiff  will  be  sustained  where  there  is  evidence  from  which  the 
jury  has  a  right  to  conclude  that  the  defendants  expressed  satis^ 
faction  with  the  plaintiff's  work  after  it  was  finished  and  ac- 
cepted the  same,  and  that  the  complaints  afterward  set  up  had 
their  origin  in  the  inherent  defects  of  a  device  of  the  character 
of  that  which  the  defendants  were  using.  Wontiol  v.  Norris,  79. 

2.  Contract  by  cablegrams — Affidamt  of  drfense — Sale — Offer 
and  acceptance.  When  one  offers  to  sell  a  quantity  of  merchan- 
dise and  deliver  the  same  at  a  stipulated  place,  and  for  a  named 
price,  and  the  other  party  accepts  the  offer,  the  contract  is  then, 
without  more,  complete.    There  is  no  necessity  for  any  further 

*    action  on  the  part  of  the  offerer. 

The  act  of  acceptance  which  completea  a  contract  takes  place 
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wken  the  answer  coataimng  the  aasent  is  sent,  properly  ad- 
dressed, whether  by  messenger  or  mail,  <Nr  telegram.  It  does  not 
depend  upon  delivery  of  the  answer  to  the  one  who  made  the 
offer,  and  it  completes  the  contract  even  though  the  delivery 
never  takes  place. 

A  person  who  has  accpeted  an  offer  cannot  avoid  the  contract 
on  the  ground  of  mistake,  where  it  appears  that  it  was  his  own 
mistake  due  to  his  ne^igence  in  not  reading  and  understanding  a 
cablegram  which  contained  the  offer. 

An  alleged  custom  that  a  cable  contract  is  not  considered  by 
the  parties  as  eompleted  until  a  credit  is  cabled  to  a  reliable 
banking  house  to  take  up  the  bill  of  lading,  is  not  a  condition 
precedent  to  the  making  of  the  contract  between  merchants  of 
a  foreign  country  and  commission  merchants  of  this  country. 

Negotiations  were  conducted  by  cable  between  plaintiffs, 
produce  dealers  in  Ireland,  and  defendants,  commission  mer- 
chants in  Philadelphia,  for  the  shipment  of  3,000  bags  of  pota- 
toes by  plaintiffs  to  defendants  in  the  steamship  "  Fiiesland  " 
which  was  to  sale  from  Liverpool  about  two  weeks  eariier  than 
the  "  Haverford  "  which  was  to  sail  from  the  same  port.  The  de- 
fendants were  anxious  to  have  shipment  by  the  "I^esland."  On 
April  15  plaintiffs  cabled  ''  Friesland  is  f uUy  booked."  "  ShaU  I 
ship '  Haverford.'  **  On  the  same  day  defendants  cabled  "  Tele- 
gram came  to  hand  too  late.  Business  canceled  unless  you  will 
accept  order  same  as  others  72  shiUings  per  ton.  Telegraph  if 
you  accept."  Later  in  the  same  day  plaintiffs  cabled  ''If  you 
will  not  accept  75  shillings  telegraph,  I  can  place  elsewhere." 
On  April  16  defendants  cabled  "Will  not  accept,  unless  at  our 
price.  Do  just  as  you  please."  Then  followed  a  series  of  cables 
all  dated  April  17  which  in  their  order  were  as  follows:  From 
plaintiff:  "Rather  than  lose  the  business  I  will  accept  your  offer. 
Shipment  Hav^ord.  Ckmfirm."  From  defendants:  "We  con- 
firm the  purchase."  From  defendants:  "Please  cancel  our  pre- 
vious telegram  and  substitute  the  following.  We  confirm  the 
purchase  Friesland.  We  cannot  accept  Haverford."  From 
plaintiffs:  "Telegram  came  too  late.  Have  secured  freight  room 
for  3,000.  Haverford.  Cannot  secure  freight  upon  Friesland. 
All  taken  up."  Held,  (1)  that  the  contract  of  April  17  in  the 
words  "We  confirm  the  purchase,"  completed  the  contract,  and 
was  not  affected  by  the  later  cablegrams;  (2)  that  the  words  <rf 
the  cablegram  were  not  ambiguous;  (3)  that  the  word  "Haver- 
ford" was  not  a  catdiword  intended  to  deceive  the  defendants; 

(4)  that  there  was  nothing  to  put  the  defendants  off  th^  guard; 

(5)  that  the  fact  that  the  defendants  did  not  cable  a  credit  is 
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immaterial,  inasmuch  as  the  plaintiffs  ooold  waive  the  custom  as 
to  cabling  a  credit;  (6)  that  the  plaintiffs  were  entitled  to  a  judg- 
ment for  the  amount  of  the  purchase  money.  Cosgrofv  t.  Wood- 
ward, 228. 

3.  Corporations — Ultra  vires — Turnpike  C(nnpany — Street  rail-' 
ways.  Doyleitown  it  Danborouf h  Tpk.  Co.  t.  PhiU.  U 
latton  Eloc.  By.  Co.,  381,  383. 

4.  Cvltivating  tobacco  crop  on  shares-justice  of  the  peace—* 
Jurisdiction,  Where  on  appeal  from  a  judgment  of  a  justice  of 
the  peace  it  appears  that  the  plaintiff  and  defendant  agreed 
verbally  to  put  out,  cultivate  and  prepare  for  market  a  crop  of 
tobacco  on  land  owned  by  the  defendant,  and  it  also  appears 
that  the  defendant  claimed  that  he  performed  labor  and  incurred 
expenses  which  should  have  been  done  by  the  plaintiff,  and  the 
plaintiff  claims  that  he  was  ready  and  willing  to  do  the  work 
and  incur  the  expenses  but  was  wrongfully  prevented  from  doing 
so  by  the  defendant,  the  case,  on  conflicting  oral  testimony,  is 
for  the  jury.  Such  a  case  is  within  the  jurisdiction  of  a  justice 
of  the  peace.    Seldoznridge  t.  Oibble,  498. 

5.  Execution  of  contract — Corporations.  Where  a  paper  pur- 
porting to  be  a  contract  between  two  corporations  shows  on  its 
face  that  it  is  not  binding  imless  approved  by  the  president, 
treasurer  or  secretary  of  one  of  the  companies,  and  the  secretary 
of  the  company  accepts  the  paper  duly  signed  by  the  other  com- 
pany upon  the  express  agreement  by  him  that  it  is  not  to  become 
binding  until  approved  by  the  treasurer  of  his  company,  such 
approval  is  necessary  to  make  the  agreement  operative.  In  such 
a  case  the  question  is  not  one  of  contradicting  or  varying  the 
terms  of  a  written  agreement,  but  of  the  existence  of  the  agree- 
ment itself. 

A  provision  of  the  alleged  contract  that "  no  verbal  conditions 
made  by  agents  will  be  recognized;  every  condition  must  be 
specified  on  the  face  of  this  contract,"  relates  to  the  substance 
of  the  contract,  and  not  to  the  fact  of  its  execution.  Car  Adv. 
Co.  T.  Bohr  McHenry  Distillinff  Co.,  442. 

6.  Independent  contractors — Municipalities — Ne{fiigenee — In- 
jury to  ornamental  trees — Damages.    Norrii  t.  Phila.,  641. 

7.  Insurance — Fire  insurance — Assignment  of  policy  to  secure 
mortgage— Forfeiture — Additional  insurance— Construction  of  pol- 
icy.   Heine  t.  Laneaater  Co.  Mut.  Ini.  Co.,  501. 

8.  Interest— PaymentSaleqf  real  estate.  Buek  t.  Mut.  B.  it 
L.  Aaan.,  128. 

9.  Master  and  servant — Dismissal  of  servant— Failure  in  flddr 
Uy— Engaging  in  competing  btmness.    Hibbard  t.  Wood,  613. 
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10.  MunicipaUtUB--Citie8  of  the  first  cioBs — House  of  deUntion 
— Municipal  or  county  officers — Advertisements — Act  of  July  2^ 
1901,  P.  L.  601.    Prica  t.  Walton,  1. 

11.  Partnership — Dissolution — Compensation  of  Hquidating 
partner.    Murphy  t.  Marrol,  576. 

12.  Railroads — Carriers — Discrimination.  N«  T.  Cent.  J^  H. 
B.  B.  B.  Co.  T.  Door  Crook  Lumbor  Co.,  453. 

13.  SaLe—Emdence — Principal  and  agent— Case  for  jury.  In 
an  acti(Hi  to  recover  the  price  of  a  tombstone  purchsfied  by  de- 
fendant through  a  salesman  of  the  i^aintiff,  a  verdict  and  judg- 
ment for  defendant  will  be  sustained  where  the  evidence  shows 
that  the  stone  ordered  was  to  be  a  duplicate  of  the  one  shown  to 
the  salesman,  and  that  the  stone  furnished  differed  in  some  ma- 
terial respects  from  the  one  that  was  shown  to  the  salesman. 

In  such  a  case  plaintiff  was  asked  on  an  interrogatory,  throu^ 
a  commission,  to  state  what  authority  he  had  conferred  on  the 
salesman  in  taking  orders  for  tombstones.  He  answered  by 
saying  that  the  salesman's  "  only  authority  was  to  receive  orders 
and  forward  the  same  to  this  ofBce."  The  reply  to  the  interroga- 
tory was  objected  to  by  the  defendant  and  ruled  out  by  the  court. 
Held,  that  the  court  committed  no  reversible  error  inasmuch  as 
the  rejection  of  the  answer  in  no  way  affected  the  plaintiff. 

The  plaintiff  could  not  have  limited  by  his  own  testimony  the 
authority  which  he  had  conferred  upon  his  agent  as  salesman,  or 
his  representative  to  receive  orders,  if  it  had  been  different  from 
what  was  properly  to  be  inferred  from  his  position  as  such  sales- 
man.   Frasor  t.  Stratford,  72. 

14.  Sale — Written  instrument — Parol  evidence.  Where  at  the 
execution  of  a  writing,  a  stipulation  has  been  entered  into,  a 
condition  annexed,  or  a  promise  made  by  word  of  mouth  upon 
the  faith  of  which  the  writing  has  been  executed,  parol  evidence 
is  admissible  though  it  may  vary  and  materially  change  the 
terms  of  the  contract. 

In  an  action  to  recover  for  goods  sold  and  delivered  on  an  order 
in  writing,  although  it  appears  that  the  order  provided  that 
*'  this  contract  to  be  binding  must  be  signed  by  the  purchaser 
and  countersigned  by  an  authorised  representative  of  the 
seller,''  and  the  order  was  thus  signed,  the  defendant  may  show 
that  at  the  time  of  the  execution  of  the  order  he  refused  to  sign 
it  imless  the  plaintiff  allowed  a  certain  rebate,  that  plaintiff's 
manager  who  had  full  power  to  bind  the  plaintiff  agreed  to 
such  allowance  in  order  to  secure  the  contract,  and  that  the 
defendant  would  not  otherwise  have  signed  the  contract.  Diohl 
Mfg.  Co.  T.  PhUa.  Hoc.  Co.,  257. 
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1.  AudUors-^indingB  of  fad'-JudQmerU  note — Note  signed  by 
treaeurer.    BothsriUo  Knittinff  Milli  Atsifnod  Bitato,  208. 

2.  Contract— Execution  of  coniract.  Car  AdT.  Co.  t.  Bohr 
MoHonry  DistiUinf  Co.,  442. 

3.  Contracts —  Ultra  trires — Turnpike  company^Street  railways. 
In  an  action  by  a  turnpike  company  against  a  street  railway  com- 
pany to  recover  rentals  under  a  lease  of  the  turnpike  road  to  the 
defendant,  the  defendant  cannot  set  up  as  a  defense  that  the 
lease  was  not  within  the  charter  powers  of  either  of  the  com- 
panies, where  it  appears  that  the  defendant  had  obtained  pos- 
session of  the  property  under  the  lease,  and  continued  to  hold, 
use  and  enjoy  it  at  the  time  the  suit  was  brought.  Doylei town 
U  DanboroQgh  Tpk.  Co.  t.  Phila.  J^  latton  Blee.  By.  Co., 
381,  383. 

4.  Foreign  corporations — Registration — Doing  business — Act  of 
April  Si,  1874,  P*  ^*  ^08.  A  foreign  corporation  is  not  doing 
business  in  Pennsylvania  within  the  meaning  of  the  Act  of 
April  22,  1874,  P.  L.  108,  which  merely  employs  an  agent  in 
Pennsylvania  to  exhibit  samples  and  take  orders  for  the  sale 
and  delivery  of  goods  at  its  place  of  business  in  another  state. 
Federal  Olau  Co.  t.  Lorenti,  585. 

5.  Voting  of  stock— Building  and  loan  association — Injunction 
-^quity-^^Quo  warrarUo — Act  of  June  14,  18S6,  P.  L.  621.  A 
court  of  equity  will  not  restrain  the  holders  of  stock  in  a  building 
and  loan  association  who  have  regidarly  taken  their  stock  in 
accordance  with  the  by-laws  from  voting  the  same  at  a  regular 
election  for  officers  of  the  association,  where  there  is  no  evidence 
of  fraud  or  of  any  intention  on  the  part  of  the  takers  of  the  stock 
to  use  it  in  any  way  contrary  to  the  law,  or  the  by-laws  of  the 
association;  and  this  is  the  case  although  the  stock  may  have 
been  purchased  for  the  purpose  of  using  it  at  a  regular  election 
of  officers. 

In  such  a  case  evidence  of  the  financial  inability  of  one  of  the 
takers  of  the  stock  to  purchase  it,  is  inmiaterial. 

Where  a  corporate  election  is  held  at  the  proper  place  and  the 
appointed  time,  and  the  meetmg  is  regular,  quiet  and  orderly, 
the  only  way  to  contest  the  validity  of  the  election  is  by  writ  of 
quo  warranto,  as  provided  by  the  Act  of  June  14, 1836,  P.  L.  621. 
Oallaf her  t.  MoAdams,  81. 

COUNTY  AUDITOR,  see  PubUc  Officers. 

COUNTY  COMMISSIONERS,  see  PubUc  Officers, 

COUNTY  TREASURER,  see  Public  Officers. 
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1.  AppedU — Interlocutory  order$ — Biifusal  to  quash  indidmenL 
Com.  T.  WlUiamtt  28. 

2.  BatodyhouBe — Reputation  of  house—Evidence.  The  general 
reputation  of  the  inmates  and  frequenters  of  a  bawdylKNise, 
may  be  proved  in  order  to  establish  the  character  of  the  house. 
The  general  reputation  of  the  house  itsdf  is  competent. 

Where  the  house  is  in  a  borough  contiguous  to  a  city,  the  rep- 
utati(Hi  in  the  city  of  certain  women  who  frequented  the  house, 
although  living  in  the  city,  may  be  shown. 

On  the  trial  of  an  indictment  for  keeping  a  bawdyhouse,  it  is 
not  necessary  for  the  conmionwealth,  before  introducing  evi- 
dence of  the  general  reputation  of  each  particular  frequenter  or 
inmate  of  the  house,  to  show  that  the  defendant  knew  what 
that  reputation  was. 

In  such  a  case  it  is  proper  for  the  trial  judge  to  call  the  jury's 
attention  to  the  fact  that  the  keeper  of  a  licensed  hotel  is  in  a 
position  to  know  something  of  the  conduct  of  the  people  in  it 
and  to  regulate,  to  some  extent  at  least,  their  conduct.  Com. 
T.  Brink,  620. 

3.  Conspiracy— Evidence — Hearsay — Motion  to  strike  ouL  On 
the  trial  of  an  indictment  for  consfuracy  it  is  reversible  error  for 
the  court  to  admit  as  substantive  evidence  of  an  existing  con- 
spiracy, separate  and  disconnected  acts  and  declarations  of 
persons  not  defendants,  nor  shown  in  any  way  to  have  been  con- 
nected with  them,  and  made  in  their  absence  without  the  knowl- 
edge of  any  of  them.  Such  evidence  should  not  only  not  be  ad- 
mitted in  the  first  instance,  but  it  should  be  stricken  out  without 
motion,  counsel  should  not  be  permitted  to  comment  upon  it, 
and  the  jury  should  be  directed  to  wholly  disregard  it.  Oom. 
T.  Daff7f  344. 

4.  Idle  and  disorderly  person — Justice  of  the  peace — Jurisdic- 
tion — Record — Summary  conviction.  It  is  necessary  that  the 
record  of  a  summary  conviction  shall  contain  a  finding  that  a 
specific  act  has  been  performed  by  the  defendant,  and  that  it 
shall  describe  or  define  it  in  such  a  way  as  to  individuate,  and 
show  that  it  falls  within  an  unlawful  class  of  acts.  T^thout  this, 
a  judgment  that  the  law  has  been  violated  goes  for  naught. 

The  record  of  the  summary  conviction  of  a  person  as  an  idle 
and  disorderly  person  must  set  forth  facts  which  oonstitvte  the 
offense. 

A  commitment  to  the  house  of  correction  will  not  be  sustuned 
where  the  record  of  the  commitment  shows  that  a  wiurant  was 
issued  against  the  defendant  for  assault  and  battery,  that  the 
defendant  was  brought  before  the  magistrate  on  a  date  named, 
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and  witnesses  sworn,  and  the  record  concludes  as  follows: "  After 
hearing  defendant  charged  with  being  idle,  disorderly  person. 
After  hearing  defendant  committed  to  the  House  of  Correction 
for  three  months." 

In  such  a  case  the  commitment  has  nothing  to  rest  on  but  a 
new  and  independent  charge,  evidently  heard  after  the  hearing 
on  the  original  charge,  that  the  relator  was  an  idle  and  disorderly 
person.  The  record  should  disclose  by  whom  the  charge  wa^ 
made,  whether  it  was  made  by  written  complaint,  or  orally, 
what  facts  were  alleged  as  constituting  the  offense,  what  in- 
formation the  defendant  had  of  the  new  charge,  and  what  op- 
portunity was  afforded  for  a  defense  against  it,  and  what  evi- 
dence, if  any,  was  adduced  in  support  of  it.  Com.  t.  DlTOtkoin, 
614. 

5.  Libel — Pyblic  officers — Candidate — Evidence — Adtniasiana, 
Com.  T.  Storey,  282. 

6.  Practice — Special  exception — Nuru:  pro  tunc.  Where  the 
trial  judge  in  a  criminal  case  grants,  after  the  trial,  a  special 
exception  to  parts  of  the  charge,  the  commonwealth  has  no 
right  to  an  exception  to  such  special  order  of  the  court. 

Such  special  exception  is  within  the  discretion  of  the  trial 
judge,  and  if  properly  allowed  carries  the  charge  up  with  the 
record  for  the  consideration  of  the  appellate  court.  Since  the 
Act  of  May  11,  1911,  P.  L.  279,  there  is  statutory  authority  for 
allowing  the  exception  after  verdict.    Com.  t.  Duffy,  344. 

7.  Professional  thief— Summary  conviction — Acts  of  March  13, 
1862,  P.  L.  116,  March  16,  1864,  P.  L.  16,  and  June  7,  1901, 
P,  L.  492^Statutes— Repeal.  Under  the  Philadelphia  local  Act 
of  March  13,  1862,  P.  L^  115,  as  amended  and  extended  by  the 
Act  of  March  16,  1864,  P.  L.  16,  as  well  as  imder  the  general 
Act  of  June  7, 1901,  P.  L.  492,  there  are  three  essentials  to  a  valid 
summary  conviction  upon  the  charge  of  being  a  professional 
thief:  (1)  The  defendant  must  be  a  professional  thief,  burglar  or 
pickpocket;  (2)  he  must  have  been  arrested  in  one  <A  the  places 
designated  in  the  act;  (3)  it  must  be  proven  to  the  satisfaction 
of  the  magistrate  that  he  wa^  frequenting  or  attending  a  place 
for  an  unlawful  purpose. 

In  such  a  case  a  summary  conviction  cannot  be  sustained 
wh^re  neither  the  magistrate's  record,  nor  the  commitment  sets 
forth  the  place  which  the  relator  was  frequenting  or  attending. 

If  in  habeas  corpus  proceedings  it  appears  by  an  agreement 

between  the  district  attorney  and  counsel  for  the  relator  that 

the  place  where  the  relator  was  arrested  was  a  restaurant,  even 

then  the  conviction  cannot  be  sustained,  because  the  act  of 

Vol.  xlix — 43 
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March  16,  1864,  which  included  restaurants,  was  repealed  by 
implication  by  the  act  of  June  7, 1901,  which  omitted  restaurants 
as  one  of  the  forbidden  places.  Com.  t.  Keeper  of  Co.  Prison, 
647. 

8.  Reasonable  dovbi — Charge.  When  a  reasonable  doubt 
within  the  meaning  of  the  law  and  under  the  evidence,  exists, 
it  is  the  property  of  the  defendant,  and  must  result  in  an  ac- 
quittal. It  is  reversible  error  for  the  trial  judge  not  to  give 
sufficient  and  proper  instructions  in  regard  to  reasonable  doubt. 
Com.  T.  Dufly,  344. 

9.  Slander — Words  acHonable  per  se — Married  woman — Whore. 
The  words  *'  you  harbored  my  whore  and  you  are  no  better  than 
she"  are  slanderous  and  actionable  per  se;  and  an  innuendo 
following  such  words  if  it  accuses  the  defendant  as  meaning  and 
intending  to  charge  the  plainti£f  with  the  crime  of  keeping  and 
maintaining  a  bawdyhouse.    Burke  t.  Keppel»  590. 

10.  Unnaturalized  foreigners — Possession  of  firearms — Act  of 
May  8y  1909,  P.  L.  466.  Under  the  Act  of  May  8,  1909,  P.  L. 
466,  which  makes  it  "  Unlawful  for  any  unnaturalized  foreign- 
bom  resident  within  this  Commonwealth  to  either  own  or  be 
possessed  of  a  shotgun  or  rifle  of  any  make,''  such  a  foreign-b<»m 
resident  may  be  convicted,  although  he  is  the  keeper  of  a  shoot- 
ing gallery  and  the  guns  which  he  owned  were  used  for  target 
practice. 

The  Act  of  May  8,  1909,  P.  L.  466,  did  not  exclude  from  its 
provisions  by  direct  words  shooting  galleries  conducted  under  a 
license  issued  in  pursuance  of  the  provisions  of  the  Act  of 
May  25, 1907,  P.  L.  244,  and  the  courts  will  accordingly  assume 
that  such  places  were  not  intended  to  be  excluded.  Com.  v. 
Maloof,  581. 

DAMAGES. 

1.  Abuse  of  civil  process — Attachment  execution-Sank  account. 
Whelan  t.  Miller,  91. 

2.  Dangerous  machine — Failure  to  instruct —  Negligence — Mas- 
ter  and  servant.    Belly  t.  P.  H.  OUdfelter  Co.,  447. 

3.  Evidence — Wages.  The  fact  that  a  witness  who  is  not  an 
expert  is  permitted  to  state  from  his  own  personal  knowledge  the 
amount  of  wages  usually  paid  to  boys  in  a  particular  locality,  is 
not  a  ground  for  reversing  a  judgm^it,  where  the  facts  stated 
are  so  generally  within  the  common  knowledge  of  the  jurors, 
that  their  statement  would  not  have  any  effect  for  or  against 
either  party  to  the  action.  Barto  t.  Penna.  B.  B.  Co., 
36. 
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4.  Injury  to  ornamental  trees — Negligence — MimicipalUies — 
Independent  contractor.    Norris  t.  PhiU.,  641. 

6.  Negligence  —  Road  —  Absence  of  guard  rail — Borough. 
Hftmill  T.  Chriitian*  Boro.,  371. 

DEATH. 

1.  Negligence-Street  raUwaye—CoUieion  between  horse  and 
wagon — *^  SUyp,  look  and  lisknJ^  Sheeti  t.  United  Traet. 
Co.,  177. 

DEBTOR  AND  CREDITOR. 

1.  Rights  of  creditor — Deeds-'Consideraiion--Fraudylent  conr 
veyance — Deed  from  parent  to  child— Evidence— Burden  of  proof. 
Chiiolm  T.  Moore,  132. 

DECEDENTS'  ESTATES. 

1.  Claim  of  surgeon-bindings  of  fact — Review.  An  allowance 
of  $50.00  by  the  orphans'  court  for  an  operation  performed  by  a 
surgeon  in  a  hospital  on  the  decedent  shortly  before  his  death, 
will  be  sustained  by  the  appellate  court  where  such  an  allowance 
is  based  upon  competent  expert  testimony,  and  it  appears  that 
the  decedent's  estate  was  very  small.    Moyer'i  Estate,  187. 

2.  Debt — Orphans'  court — Findings  of  fact — Review.  A  finding 
of  fact  by  the  orphans'  court  that  a  debt  acknowledged  by  a 
testator  in  his  will  has  not  been  paid,  has  the  same  weight  as  the 
verdict  of  a  jury  and  will  not  be  set  aside  by  the  appeUate 
court  except  for  clear  error.    Wilhelm'i  Estate,  213. 

DECREES  OF  ORPHANS'  COURT. 

1.  Res  adjudicata — Decree  of  Superior  Court—Executors  and 
administrators — Inclusion  of  rents  in  executor's  account.  Meti- 
ger'B  Estate,  406. 

DECREES  OF  SUPERIOR  COURT. 

1.  Res  adjudicata — Decree  of  orphans'  court— Executors  and 
administrators — Inclusion  of  rents  in  executor's  account.  Meti- 
ger'B  BsUte,  406. 

DEEDS. 

1.  Consideration— Fraudulent  conveyances — Rights  of  creditor — 
Deed  from  parent  to  child— Evidence— Burden  of  proof.  A  person 
in  debt  cannot  convey  to  his  child  or  children  all  of  his  property 
without  an  adequate  consideration,  nor  so  dispose  of  it  as  to 
hinder  and  delay  creditors,  inasmuch  as  the  statute  of  13  Eliz. 
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is  aimed  not  only  at  conveyances  made  with  an  actual  intentiim 
to  cheat,  but  against  such  as  hinder  and  delay  creditors  in  the 
cdilection  of  their  debts. 

If  a  conveyance  is  made  without  any  consid^ution,  the  trans- 
action is  fraudulent  on  its  face,  and  no  evidence  is  necessary  to 
show  a  fraudulent  intent,  or  to  avoid  the  deed  as  to  existing 
creditors.  Where  a  valuable  c<Hisideration  exists  not  expressed 
in  the  conveyance  the  burden  is  on  the  grantee  to  show  that  it 
is  of  such  character  as  to  save  the  transaction  from  the  pro- 
hibition of  the  statute. 

Where  a  mother  makes  a  deed  of  all  her  real  estate  and  gives 
all  her  personal  property  to  her  two  sons  shortly  before  her  death, 
such  deed  will  be  set  aside,  at  the  instance  <^  a  creditor  of  the 
mother,  where  there  is  no  evidence  of  a  consideration  passing 
from  the  sons  to  the  mother,  and  a  claim  that  they  had  agreed  to 
pay  their  mother's  debts  is  not  supported  by  any  testimony.  A 
finding  of  fact  that  there  had  been  such  an  agreement,  filed 
two  months  after  the  final  decree  in  the  equity  suit  setting  aside 
the  decree,  is  too  late.  Even  if  there  had  been  such  an  agreement 
to  pay  debts  it  would  have  been  immaterial,  inasmuch  as  the 
conveyance  hindered  and  delasred  the  credits  in  the  collection 
of  his  claim.    Chiiolm  v.  Moore*  132. 

DISCRETION  OF  COURT. 

1.  Practice,  C.  P. — Refusal  of  new  trial — AseignmenU  cf  error. 
Fraser  t.  Stratford,  72. 

2.  Practice,  C,  P.^Set^ff'-Rvke  ofeovrt.  Smith  v.  Smith, 
423. 

DISTRESS. 

1.  Landhrd  and  tenant — Replevin — Agreement  as  to  repairs — 
Extension  of  time.    Oliok  v.  Doyle,  341. 

DIVORCE. 

1.  AdvUery-^ury  trial'—Recr%mifiation--'Amendmenl^Plead' 
ing.  On  a  jury  trial  in  a  suit  for  divorce  where  the  only  issue 
framed  is  as  to  the  adultery  of  the  respondent,  and  recrimination 
is  not  set  up  in  the  answer,  the  trial  judge  conmiits  no  error  in 
refusing  to  admit  evidence  of  the  libelant's  adultery,  and  is 
guUty  of  no  abuse  of  discretion,  after  the  libelant  has  made  out 
a  prima  facie  case  and  closed,  in  refusing  to  permit  an  amend- 
ment to  the  answer  by  the  addition  of  an  averment  of  recrimina- 
tion. 

Recrimination  is  a  substantive  defense  to  an  action  in  divorce 
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for  adultery,  and  the  burden  b  on  the  respondent  in  such  case 
to  allege  as  well  as  to  iHx>ve  it. 

The  introduction  by  amendment  of  recrimination  in  a  divorce 
case  during  the  trial  is  not  the  correction  of  a  mere  informality, 
bat  the  introduction  of  a  new  and  substantial  issue.  The  allow- 
ance or  denial  of  such  an  amendment  is  therefore  not  within  the 
statute  of  amendment,  but  is  governed  by  the  discretion  of  the 
trial  judge.    Jackion  v.  Jaekion,  18. 

2.  Verdict— Effect  of  verdict— Equity.  A  verdict  of  the  jury  in 
a  divorce  case  cannot  be  set  aside  by  the  trial  judge  in  the  way 
that  a  verdict  in  an  equity  suit  may  be  set  aside  by  the  chan- 
cellor. It  is  not  intended  to  inform  the  conscience  of  the  court, 
but  has  the  same  binding  force  as  a  verdict  in  a  common-law 
action.    Jaekson  v.  Jaokson,  18. 

EMINENT  DOMAIN. 

1.  Boroughs — Annexation  of  land — PetiHoners— -Ownership  of 
lands.    McDonough  v.  Oensemer,  449. 

2.  Street  railways — Award  of  viewers — Appeal — Act  of  June  1, 
1907,  P.  L.  S68.  AltooM  *  L.  7.  Um.  By.  Co.  v.  MlUer, 
102. 

EQUITY. 

1.  Boroughs — Annexation  of  land — Action  of  burgees  and  ooun- 
eUr-^urisdictian—Act  of  AprU  2$,  1903,  P.  L.  U7.  Filter  t. 
Kutitown  Boro.,  483. 

2.  Corporations — Voting  of  etock—Building  and  loan  associa- 
tions— Injunction— 4iiu}  warranto — Act  of  June  14,  1838,  P.  L. 
esi.    Gallagher  v.  Mc Adams,  81. 

3.  Divorce — Verdict— Effect  of  verdict.  Jaekion  v.  Jaekson,  18. 

4.  Waters — Diversion  of  stream — Injunction.  Hoffman  v. 
Strong,  546. 

EVIDENCE. 

1.  Appeals— Assignments  of  error— Charge.  Irons  v.  Snyder, 
522. 

2.  Appeals — Assignments  of  error — Improper  assignments. 
Wentiel  v.  MorriSt  79. 

Z.  Bankruptcy — Preference — Knowledge  of  insohency  by  a 
preferred  creditor.    Horine  v.  LnrUi  171. 

i.  Contract— Sale — Principalandagent— Case  for  jury.  Fraser 
?.  Stratford,  72. 

5.  Criminal  law — Conspiracy — Hearsay — Motion  to  strike  out. 
Com.  ?•  DiUIy,  344. 
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6.  Damage — Wages.    Buto  t.  Peniuu  B.  B.  Co.*  36. 

7.  Deed8'-^(msidercdi(m---Fraudvieni  conveyance — RighU  of 
creditor — Deed  from  parent  to  child— Burden  of  proof,  Chisolm 
T.  Moore,  132. 

8.  Insurance^'lAfe  insurance — Application — Policy.  Fnrey 
T.  Metropolitan  Life  Ini.  Co.,  592. 

9.  Judgment — Opening  judgment  of  ter  term-^raud — PracHee — 
New  trial.    Wiokel  t.  Merti,  472. 

10.  Landlord  and  tenant-^jease—Oral  agreement — Remotfal  of 
straw  from  premises.    Mace  t.  Wilion,  378. 

11.  Letter—Comment  on  letter — Trial.  A  trial  judge  cannot 
be  convicted  of  error  in  refusing  counsel  permission  to  comment 
on  a  letter,  where  it  appears  that  the  existence  of  the  letter  was 
developed  on  cross-examination,  that  counsel  had  the  letter  in 
his  own  possession  at  the  trial,  and  could  have  offered  it  in 
evidence  if  he  so  desired.    Bond  v.  Cole,  144. 

12.  Negligence— Change  of  conditions.  Tounf  t.  Parke, 
Davit  *  Co.,  29. 

13.  Negligence — Oas  company — Destruction  of  shade  tree — 
Case  for  jury.    Palmer  v.  Oheiter  Co.  Oat  Co.,  572. 

14.  Parol  evidence  —  Contract — Sale — Written  instrument. 
Diehl  Mfg.  Co.  V.  Phila.  Bleo.  Co.,  257. 

15.  Reputation  of  houseSawdyhouse — Criminal  law.  Com. 
V.  Brink,  620. 

16.  Rulings  on  evidence — Appeals — Assignments  of  error — 
Exceptions— Act  of  May  11,  1911,  P.  L.  e79—^Abel'-Criminal 
law — Public  officers — Candidates — Admissions.   Com.  v.  Storey, 


EXCEPTIONS. 

1.  Appeals — Assignments  of  error — Direction  of  verdict — iJe- 
fusal  of  judgment  n.  o.  v,    Sippt  v.  Putey*  326. 

2.  Appeals — Assignments  of  error-— Equity  practice.  Hoffman 
V.  Strong,  546. 

3.  Appeals — Assignments  of  error — Rulings  on  evidence — Ad 
of  May  11, 1911,  P.  L.  £79.    Com.  v.  Storey.  282. 

4.  Failure  to  except  to  decree — Appeals — Assignments  of  error — 
Findings  of  the  court  below — Decree.  Heil  v.  S.  Eatton  Water 
Co.,  384. 

5.  Failure  to  take  exception — Practice,  C.  P. -Judgment  n.  o.  v. 
—Act  of  April  22, 1906,  P.  L.  B86.  Merritt  v.  L.  V.  B.  B.  Co., 
219. 

6.  Special  exception — Criminal  law — Practice — Nunc  pro  tunc 
Com.  V.  Duffy,  344. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  AwUtors-^indings  of  fact--Caun9el  fees — C(mmiuioM. 
Kline'i  EiUte,  122. 

2.  Inclusion  of  renU  in  executor's  account — Rea  adjudicaia — 
Decree  of  orphans'  court — Decree  of  Superior  Court.  Metiger's 
SsUt«»  406. 

3.  Removal  of  executor — Hutband  and  wife.  The  orphans' 
court  may  remove  an  executrix  who  refuses  to  sue  her  husband, 
when  it  is  shown  prima  facie  that  he,  an  attorney  and  trustee 
of  the  testatrix,  had  received  and  not  accounted  for  money  of 
the  testatrix,  and  this  is  the  case  although  the  executrix's  account 
of  the  moneys  she  actually  received  and  accounted  for  had  been 
settled  and  adjudicated. 

In  such  a  case  the  confirmation  of  the  account  is  not  res  ad- 
judicata  of  the  claim  against  the  husband,  nor  is  the  confirmaticm 
a  final  decree;  nor  until  the  executrix  is  finally  discharged  is  she 
relieved  from  the  duty  of  collecting  the  debt  due  to  the  estate. 
If  she  refuses  to  do  so,  another  person  should  be  appointed  to  take 
proper  action  in  the  court  of  common  pleas  to  collect  the  debt. 
Hartman'B  Sstate,  203. 

EXPENSES. 

1.  Public  officers  —  Compensalion  —  County  commissumers  — 
Traveling  expenses— Meals— Acts  of  May  7,  1889,  P.  L.  109, 
May  13,  1889,  P.  L.  200  and  April  H,  1906,  P.  L.  167.  Com. 
T.  Moore,  321. 

FEES. 

1.  Counsel  fees — Auditors— Findings  of  fact— Commissions — 
Executors  and  administrators.    Kline's  Sstate,  122. 

2.  Justice  of  the  peace— Ad  of  April  23, 1909,  P.  L.  160.  Walsh 
T.  Norris,  545. 

3.  Public  officers— City  solicitor — Title  to  office — Quo  warranto — 
Act  of  Apnl  2, 1868,  P.  L.  S.    FUok's  Case,  402. 

FINDINGS  OF  FACT. 

1.  Auditors — Counsel  fees — Commissions— Executors  and  ad- 
ministrators.   Kline's  Sstate,  122. 

2.  Auditors — Judgment  note— Corporation — Note  signed  by 
treasurer.  Rothsville  KnitUnf  Mills  Assigned  Sstate, 
208. 

3.  Decedents'  estates— Orphans'  court— DM— Review.  Wil- 
helm's  SsUte,  213. 

4.  Decedents'  estates— Claim  of  surgeon — Review.  Moyer's 
Sstate,  187. 
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FINDINGS  OF  LOWER  COURT. 

1.  Appeals— AsHgnmerUs  of  error— Decree— failure  to  except 
to  decree.    Hail  t.  8.  KMton  WaUr  Go.,  384. 

nR£  ARMS. 

1.  Possession  of  fire  arms —  Unnaturalized  foreigners-— Crim- 
inal  law— Act  of  May  8, 1909,  P.  L.  486.    Com.  t.  Mftloof ,  581. 

FOREIGN  CORPORATIONS,  see  Corporations. 

FOREIGNERS. 

1.  Unnaturalized  foreigners — Possession  of  fire  arms — Crimr' 
inal  law— Act  of  May  8, 1909,  P.  L.  466.    Com.  t.  Maloof ,  581. 

FRAUD. 

1.  Judgment— Opening  judgment  after  term — Practice — New 
trial.    Wickel  ?.  Merti,  472. 

GAS  AND  GAS  COMPANIES. 

1.  Destruction  of  shade  tree— Evidence— Negligence— Case  for 
iury.    Palmer  t.  Chester  Co.  Oas  Co.,  572. 

fflGHWAYS. 

1.  Road  —  Absence  of  guard  rail  —  Negligence  —  Borough. 
Hamlll  T.  Christiana  Boro.,  271. 

2.  Widening  of  street — Road  law— Boroughs — Action  of  borough 
council — Change  of  grade — Appointment  of  viewers — Act  of 
May  24, 1878,  P.  L.  129.    Schlott  t.  Terre  HIU  Boro.,  197. 

HUSBAND  AND  WIFE. 

1.  Executors  and  administrators — Removal  of  executor.  Hart- 
man's  Estate,  203. 

2.  Landlord  and  tenant — Parties — Amendment.  Braker  t. 
Denser,  215. 

3.  Support  —  Deed  of  settlement  —  Trust  and  trustees  — Act  of 
June  IS,  1836,  sec,  29,  P.  L.  539.  Where  a  man  executes  a  volun- 
tary deed  of  settlement  of  his  estate  to  a  trustee  who  is  to  pay  the 
net  income  to  the  settler,  or  upon  his  written  order,  during  his 
life  without  anticipation,  and  without  being  subject  to  execution 
or  attachment  for  debts  accruing  after  the  execution  of  the  deed, 
and  the  settler  subsequently  marries,  and  thereafter  deserts  his 
wife,  who  becomes  a  charge  upon  the  poor  authorities  of  the 
city,  such  authorities  may  by  proceedings  in  the  quarter  sessions, 
instituted  under  the  Act  of  June  13,  1836,  see.  29,  P.  L.  539, 
obtain  an  order  on  the  tnistee  for  a  weekly  payment  oat  of  in- 
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come  for  the  support  of  the  settler's  wife.  Such  an  order,  how- 
ever, will  be  subject  to  a  prior  valid  assignment  of  income,  to 
pay  a  debt. 

A  person  sui  juris  cannot,  as  against  creditors,  either  prior 
or  subsequent,  settle  his  property  by  an  irrevocable  deed  in 
trust  for  his  own  use  for  life  in  such  manner  as  to  enjoy  all  the 
benefits  of  ownership  and  share  none  of  the  burdens.  Phila.  v. 
M«r«dith,  600. 

4.  Transfer  of  poeseeeion — Sale — Interpleader.  Little  v. 
Vearon,  634. 

INDEPENDENT  CONTRACTORS. 

1.  Negligence — Municipalities — Injury  to  ornamental  trees — 
Damages.    Norris  t.  Phila.,  641. 

INDICTMENT. 

1.  Rrfusal  to  quash  indictment — Appeals — Interlocutory  order — 
Criminal  law.    Com.  v.  Williams,  28. 

INDORSEMENTS. 

1.  Promissory  notes — Indorser  signing  as  agent — Proof  of 
signature — Practice,  Q.  P. — Rules  of  court — Plea — Non  est  fac- 
tum—Act  of  May  16,  1901,  P.  L.  194.  Orange  Trust  Go.  t. 
Brown,  274. 

INFANTS. 

1.  Boy  killed  crossing  tracks — Trespasser — Negligence — B<n^ 
roads— Question  for  jury.    Barto  t.  Penna.  B.  B.  Co.,  36. 

2.  Wages  of  minor  child — Wages — Attachment — Act  of  April  15, 
1845,  sec.  5,  P.  L.  459.    Darlington  t.  Watson,  611. 

INJUNCTIONS. 

1.  Corporations — Voting  of  stock— Building  and  loan  associo" 
tions— Equity— Quo  u>arranto—Act  of  June  14,  1836,  P.  L.  621. 
Gallagher  t.  Mc Adams,  81. 

2.  Waters — Diversion  of  stream— ^quUy.  Hoffman  t.  Strong, 
546. 

INSURANCE. 

1.  Fire  insurance — Assignment  of  policy  to  secure  mortgage — 
Forfeiture — Additional  insurance — Construction  of  policy.  Where 
a  pc^cy  of  fire  insurance  is  assigned  as  collateral  security  for  a 
mortgage  loan,  the  assignee  can  only  recover  where  his  assignor 
could  have  done  so,  had  no  assignment  been  made.    If  at  the 
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time  of  the  aaaignment  the  policy  was  void,  because  of  additional 
insurance  taken  by  the  insured  without  the  consent  of  the 
company,  the  assignee  can  recover  nothing  on  the  policy  in  case 
of  fire. 

Where  a  clause  in  a  policy  of  fire  insurance  relating  to  an  as- 
signment of  the  policy  as  collateral  security  with  the  approval  of 
the  company,  provides  that  "  after  the  approval  of  such  assign- 
ment the  interest  of  such  assignee  in  this  policy  shall  not  be 
vitiated  by  any  subsequent  change  of  ownership  of  the  i»roperty 
insured ;  nor  by  any  act  or  neglect  of  the  t)wner  oi  said  property," 
the  word  "  subsequent  "  relates  not  only  to  change  of  ownership 
but  also  to  any  act  or  neglect  of  the  owner;  and  if  prior  to  the 
time  of  the  assignment  the  owner  had  taken  out  additional  in- 
surance without  the  consent  of  the  company,  the  p<^cy  is  void 
as  to  the  assignee  in  accordance  with  the  general  rule.  Heine 
V.  Lancaster  Co.  Mut.  Ins.  Co.,  501. 

2.  Life  insurance — Application — Policy— Evidence.  Where  a 
policy  of  life  insurance  with  the  application  attached  is  offered 
in  evidence  by  the  plaintiff  together  with  the  proofs  of  death, 
the  policy,  the  application  and  the  proofs  of  death  become  evi- 
dence for  all  purposes  in  the  case  both  for  the  plaintiff  and  the 
defendant. 

If  the  proofs  of  death  disclose  that  the  assured  had  in  the  ap- 
plication made  untrue  answers  to  questions  relating  to  the  at- 
tendance upon  him  by  physicians  and  as  to  whether  he  had 
suffered  from  rheumatism,  such  statements  are  evidence  against 
the  plaintiff,  and  will  be  conclusive  against  the  plaintiff  unless 
they  are  explained  or  contradicted  by  competent  evidence. 
Vurey  t.  Met.  Life  Ins.  Co.,  592. 

3.  Life  insurance — Insurable  interest — Designation  of  bene- 
ficiary—  Power  to  change  beneficiary  —  Interpleader  —  Act  of 
March  11,  1836,  P,  L,  76.  Where  a  married  woman  insures  her 
own  life,  and  designates  a  beneficiary,  and  after  the  death  of 
such  beneficiary  designates  another  person  as  such,  but  reserves 
the  right  to  change  such  beneficiary  from  time  to  time,  with  the 
consent  of  the  company,  the  person  last  named  will  upon  the 
death  of  the  insured  be  entitled  to  the  proceeds  of  the  policy; 
and  the  insurance  company  cannot  demand  an  interpleader 
merely  because  the  husband  of  the  insured  claims  the  fund,  and 
threatens  a  suit. 

The  Act  of  March  11,  1836,  P.  L.  76,  providing  for  the  allow- 
ance of  interpleaders  in  actions  at  law  does  not  make  it  obligatory 
upon  the  court  to  grant  an  interpleader  in  all  cases  in  which  it 
is  prayed  for  by  a  defendant.    The  court  is  invested  with  a  dis- 
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cretion  to  detennine  whether  the  party  is  entitled  to  the  relief 
or  not.    Surgent  t.  Hancock  Mut.  Life  Ini.  Co.,  239. 

4.  Life  insurance — Payment  of  first  premiums — Payment  in 
notes— Waiver— Act  of  May  5,  1909,  P.  L.  405.  The  action  of 
the  general  agent  of  a  life  insurance  company  in  delivering  a 
policy  to  the  insured,  and  accepting  his  interest  bearing  notes  for 
the  amount  of  the  first  premium,  constitutes  a  waiver  of  the 
provisions  of  the  policy  requiring  the  payment  of  the  first 
premium  in  advance. 

A  policy  of  life  insurance  provided  that  "  all  payment  of 
premiums  shall  be  payable  in  advance.  .  .  .  The  failiu*e  to 
pay  any  of  the  first  three  premiums,  or  installments  thereof 
shall  avoid  and  annul  this  policy.''  The  policy  stated  the 
amount  to  be  paid  in  case  of  the  death  of  the  insured  thus : "  Five 
thousand  dollars  less  the  unpaid  balance  of  the  current  year's 
premium,  if  any,  and  any  other  indebtedness  on  the  policy." 
Held,  that  the  latter  provision  indicated  that  it  was  in  the  con- 
templation of  the  parties,  that  the  policy  might  still  be  in  full 
force  even  though  the  current  year's  premium  had  not  been 
fully  paid. 

The  Act  of  May  3,  1909,  P.  L.  405,  was  a  penal  statute,  and 
must  be  construed  strictly.  The  statute  does  not  enact  that  all 
insurance  premiums  must  be  paid  in  cash,  nor  forbid  the  exten- 
sion of  credit  for  premiums  due  upon  the  policies.  The  intention 
of  the  act  was  to  make  it  unlawful  for  in8iu*ance  companies  to 
give  rebates  out  of  premiums,  or  to  agree  to  pay  under  a  policy 
any  dividends  more  than  the  policy  specified,  or  to  give  to  any 
assured  anything  of  value  not  specified  in  his  policy.  It  did  not 
make  it  unlawful  for  an  insurance  company  to  accept  upon  the 
issuing  of  the  policy  the  note  of  the  assured  for  the  full  amount 
of  the  premium  with  interest  from  the  date  thereof  at  the  rate 
fixed  by  law,  in  the  absence  of  any  suggestion  that  the  maker 
of  the  note  was  not  financially  responsible,  or  of  any  under- 
standing or  agreement  that  the  note  should  not  be  paid  in  full 
with  interest. 

Where  an  interest  bearing  note  is  accepted  by  an  insurance  com- 
pany for  the  premium  upon  a  policy,  the  agreement  to  pay  in- 
terest is  a  full  legal  consideration  for  the  credit  extended  to  the 
assured  for  the  amount  of  the  premiimi.  The  transaction  does 
not  vary  the  terms  of  the  policy,  and  does  not  constitute  a  viola- 
tion of  the  first  paragraph  of  the  Act  of  May  3,  1909,  P.  L.  405. 
niif  T.  Anderion,  245. 

5.  Lifeinsvrance — Premiums — Premium  receipt  hook— Failure  to 
erUer  premiums.   A  provision  in  a  life  insurance  policy  that  ''pay- 
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ments  to  be  recogixued  by  the  company  must  be  entered  at  the 
time  of  payment  m  the  in^mium  receipt  book  belonging  with  this 
policy/'  cannot  be  used  to  defeat  the  policy  where  it  appears 
that  the  company,  through  its  agent,  actually  received  ihe 
premiums  and  by  fraud,  accident  or  mistake  they  were  not  en- 
tered in  the  book. 

In  an  action  on  such  a  policy  where  the  plaintiff  shows  that 
the  policy  in  question  was  on  the  life  of  his  wife,  and  that  theie 
was  also  another  policy  on  his  wife's  life  and  one  on  his  own  life 
in  the  same  company,  and  that  after  a  dispute  had  arisen  during 
his  wife's  lifetime  as  to  an  abandonment  of  one  of  the  policies, 
the  company  had  requested  the  possession  of  the  book  so  as  to 
adjust  the  matter,  and  that  the  plaintiff  had  regularly  paid  the 
premiums  while  the  company  had  possession  of  the  book,  the 
plaintiff  has  sufficiently  explained  the  omission  of  entries  in  the 
receipt  book  during  the  time  it  was  out  of  his  possession,  and  has 
presented  a  case  which  the  court  is  bound  to  submit  to  the  jury. 
Dominoo  t.  Prudential  Zni.  Go.,  156. 

INTEREST. 

1.  Payment — Sale  of  real  eetate—Contract.  Where  an  article 
of  agreement  for  the  purchase  of  real  estate  provides  for  the 
payment  of  a  certain  amoimt  upon  the  signing  of  the  agreement, 
and  that  the  balance  shall  be  paid  with  interest  at  the  rate  ci 
Sll.OO  per  month  thereafter,  the  monthly  payment  of  Sll.OO 
is  to  be  applied  first  to  the  payment  of  the  interest  due, 
and  the  balance  to  be  applied  to  the  payment  of  the  prin- 
cipal 

Where  money  is  paid  generally  upon  a  debt  the  rule  is  to 
apply  it  first  to  the  interest,  if  any,  in  arrears,  and  then  to  the 
extinguishment  of  the  principal.  Buck  t.  Mut*  B.  i$  L.  Assn., 
128. 

INTERLOCUTORY  ORDERS. 

1.  Appeals — Refusal  to  quash  indictmefd—Criminal  law. 
Com.  T.  WiUiams,  28. 

INTERPLEADERS. 

1.  Insurance— 4Afe  insurance — Insurable  inieresl — Destgna- 
turn  of  beneficiary — Pov>er  to  change  beneficiary — Act  of  March 
11  y  1836,  P.  L.  76.  Sargent  t.  Hancock  Mut.  Life  Xni.  Co., 
239. 

2.  Sale — Trawtfer  of  possession —  Husband  and  wife.  Little  ?• 
Vearon,  634. 
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1.  WUU — Constryetiofi'-Sumvorakip.  Oolditein  t.  Ham- 
mell,  39. 

JUDGMENT  NOTES. 

1.  Note  signed  by  treasurer — Auditors — Findings  of  fact — Cor- 
poration.   BothiTille  Knitting  Mills  Aisigned  Eitate,  208. 

JUDGMENT  N.O.V. 

1.  Judgment-Striking  off  judgment — Record — Reservation  of 
law,    Snyder  t.  Penna.  B.  B.  Co.,  67. 

2.  Practice,  C,  P,— Failure  to  take  exception — Act  of  April  22, 
1906,  P.  L.  286,    Merritt  t.  L.  V.  B.  B.  Co.,  219. 

3.  Refusal  of  judgment  n,  o.  v, — Appeals — Assignmenis  of 
error — Direction  of  verdict— Exceptions,    Sippi  t.  Puiey,  326. 

JUDGMENTS. 

1.  Appeal  from  justice  of  the  peace — Judgment  by  default — 
Striking  off  judgment — Opening  judgment.  In  the  absence  of  a 
rule  of  court,  the  court  of  common  pleas  has  no  authority  on  the 
trial  of  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  on  the 
defendant  not  appearing,  to  grant  a  judgment  for  plaintiff,  on 
the  latter's  motion,  ''affirming  the  judgment  of  the  justice." 
Such  a  judgment  is  an  illegal  judgment  and  may  be  stricken  off 
at  any  time  even  after  the  expiration  of  the  term  at  which  it  was 
entered.  Even  if  it  were  a  legal  judgment,  it  is  a  judgment  by 
default,  and  not  adverse,  and  may  be  opened  at  any  time,  even 
after  the  term.    Schneider  t.  Bates,  430. 

2.  Judgment  of  nonsuit— Beneficial  associations — Railroads — 
Institution  of  suit  by  widow — Act  of  April  16,  1861,  P,  L,  669. 
Snyder  t.  Penna  B.  B.  Co.,  111. 

3.  Opening  judgment — Issve  to  determine  validity  of  judgment — 
Promissory  note — Alteration,  On  an  issue  to  determine  the 
validity  of  a  judgment  entered  on  a  judgment  note,  it  was  ad- 
mitted that  the  consideration  of  the  note  was  in  part  payment 
for  a  horse  that  was  bought  for  stock  purposes.  The  defendant 
testified  that  there  had  been  a  guarantee  in  writing  that  the 
horse  was  sound  for  stock  purposes  but  that  this  writing  had 
been  destroyed  in  a  fire  at  his  father's  store.  There  had  been 
written  into  the  note  the  following  words:  "As  part  payment  on 
a  horse  that  was  not  guaranteed."  It  was  testified  by  both 
makera  that  these  words  had  been  written  into  the  note  after 
execution  and  delivery.  The  note  was  dated  twelve  years  prior 
to  the  entry  of  judgment  on  it.  Held,  that  the  case  was  for  the 
jury  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Bond  t.  Cole,  144. 
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4.  Opening  judgment  after  term^^raud — Pradiee — New  trioL 
A  judgment  entered  adversely  on  a  verdict  will  be  opeoed  after 
the  expiration  of  the  term  at  which  it  was  entered,  where  it 
appears  that  the  verdict  was  produced  largely  by  the  fraudulent 
testimony  of  the  plaintiff  at  the  trial. 

In  such  a  case  the  court  will  permit  the  defendant  to  file 
reasons  for  a  new  trial  nunc  pro  tunc  as  ctf  a  date  anterior  to 
the  judgment  entered  on  the  verdict,  and  then  make  absolute 
a  rule  for  a  new  trial.    Wiokel  t.  MertSt  472. 

5.  Striking  off  judgment — Record — Reeervatian  of  law — Motion 
for  judgment  n.  o.  v.  A  motion  to  strike  off  a  judgment  must  be 
upon  the  ground  of  irregularity  appearing  upon  the  face  of  the 
record,  or  for  fraud,  <»*  want  of  jurisdiction. 

A  judgment  entered  upon  a  verdict  cannot  be  stricken  off 
upon  a  petition  averring  that  the  judgment  had  been  irregulaiiy 
entered  at  a  time  when  a  motion  for  judgment  n.  o.  v.  was  pend- 
ing upon  a  question  of  law  reserved,  where  there  is  nothing  in 
the  record  to  show  that  any  question  of  law  had  been  reserved, 
that  any  exception  had  been  taken  to  the  charge,  or  that  there 
had  been  any  motion  for  judgment  n<m  obstante  veredicto. 
Snyder  v.  Penna.  B.  B.  Go.,  67. 

JURISDICTION,  EQUITY. 

1.  Boroughe — Annexation  of  land — Action  of  burgess  and 
council-equity  Act  of  April  22^  1909,  P.  L.  tifl.  FisUr  v. 
Kutitown  Boro.,  483. 

JURISDICTION,  J.  P. 

1.  Justice  of  the  peace—Contract-'-Cultivating  tdbaeeo  crop  on 
shares,    Seldomridce  v.  Oibble,  498. 

2.  Juries  of  the  peace— Criminal  law — Idle  and  disorderly 
person — Record-Summary  conviction.   Com.  v.  Divosk^iiiy  614. 

JURISDICTION,  Q.  S. 

1.  Opening  road  across  railroad — Road  law — RaHroads — Act 
of  June  7, 1901,  P.  L.  631.    Bristol  Twp.  Bead,  549. 

JURY  AND  JURORS. 

1.  Withdrawal  of  juror— Trial— Practice,  C.  P.-^Continuanee — 
Objectionable  remarks  by  counsel.    Lopreiti  ?•  8ulkin»  417. 

JURY  TRIALS. 

1.  Verdict— Effect  of  verdict — Points  for  charge — Divorce — Adul- 
tery — Recrimination — Amendment — Pleading — Appeals — Assign- 
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menu  of  error — Failure  to  accept  —  More  than  one  eul^eei  — 
Equity.    Jaokion  t.  Jaekion,  18. 

JUSTICE  OF  THE  PEACE. 

1.  Appeals — Proceedings  de  novo— Cause  of  action.  Where  a 
case  comes  into  the  common  pleas  by  appeal  from  the  judgment 
of  a  justice  of  the  peace,  the  proceedings  thereafter  are  de  novo 
as  to  the  declaration,  pleadings  and  evidence,  but  the  cause  of 
the  action  must  continue  the  same  as  it  was  before  the  justice. 
Schneider  t.  Bates,  430. 

2.  Contract — CuUivating  tobacco  crop  on  shares — Jurisdiction. 
Seldomridce  t.  Gibble,  498. 

3.  Crimirud  law — Idle  and  disorderly  person— Jurisdiction — 
Record-Summary  conviction.    Com.  t.  DiTOikein,  614. 

4.  Fees— Act  of  AprU  23, 1909,  P.  L.  160.  The  Act  of  April  23, 
1909,  P.  L.  160,  entitled,  "  An  act  to  regulate  and  establish  the 
fees  to  be  charged  by  justices  of  the  peace,  aldermen  and  magis- 
trates in  this  commonwealth  "  does  not  apply  to  justices  of  the 
peace  who  were  elected  prior  to  the  date  of  the  approval  of  the 
act.    Walsh  t.  Norrii,  545. 

LANDLORD  AND  TENANT. 

1.  Amendment — Variance — Trial  on  merits.  Where  in  an 
action  for  rent  there  is  a  variance  between  the  lease  pleaded 
and  the  lease  signed  by  the  defendant  and  produced  by  her, 
and  no  objection  is  made  at  the  trial,  and  the  case  is  tried  on  its 
merits  and  results  in  a  judgment  for  the  plaintiff,  such  judgment 
will  not  be  reversed,  inasmuch  as  the  variance  was  the  subject 
of  amendment  in  the  court  below.    Braker  t.  Deuser,  215. 

2.  Conveyance  of  premises — Assignment  of  lease— Liability  of 
rent  to  grantee — Attornment — Statute  of  32  Henry  VIII,  Chap.  3J^. 
Where  demised  premises  have  been  conveyed  by  the  owner  to 
another  person,  the  tenant  is  liable  to  the  grantee  for  rent  from 
the  date  of  the  delivery  of  the  deed,  without  any  assignment  of 
the  lease  to  the  grantee,  and  without  any  attornment  by  the 
tenant  to  the  new  landlord.    Braker  t.  Deuier,  215. 

3.  Distress — Replevin — Agreemerd  as  to  repairs— Extension  of 
time.  Where  a  landlord  distrains  under  a  lease  containing  no 
covenant  to  repair,  and  the  tenant  replevies  the  goods,  and  it 
appears  that  the  distress  was  made  in  the  month  of  March  for 
rent  then  due,  the  tenant  at  the  trial  of  the  replevin  suit,  will 
not  be  permitted  to  show  that  prior  to  the  distress  the  lessor 
had  made  a  parol  agreement  with  him  by  which  he  promised  that 
after  the  first  of  April  he  would  repair  the  property,  and  that  he 
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would  80  extend  the  time  of  pajmient  of  the  rent  beyond  the 
periods  in  the  written  lease,  that  the  tenant  should  have  until 
the  summer  of  that  year  to  make  up  the  payments  not  only  of 
the  rent  then  in  arrears,  but  also  of  that  accruing  each  month 
in  the  meantime.    Olick  t.  Doyle,  341. 

4.  Eviction — CvUing  off  water  supply.  The  fact  that  a  water 
company  cut  off  the>  water  supply  from  demised  premises  for 
two  hours  until  the  landlord  made  a  contract  for  the  water 
supply,  does  not  constitute  an  eviction,  and  this  is  especially  so 
where  there  is  no  provision  in  the  lease  that  the  landlord  should 
supply  the  water. 

Where  a  tenant  has  held  and  used  the  premises  during  all  the 
time  while  rent  in  controversy  was  accruing  he  cannot  allege  as 
a  defense  for  the  pa3rment  of  the  rent  that  the  relation  ci  land- 
lord and  tenant  had  terminated  by  reason  of  a  judgment  entered 
on  the  lease  for  prior  rent  in  arrears  and  for  the  possession  of 
the  premises. 

A  provision  in  a  lease  that  "  no  such  determination  of  the 
lease  nor  taking  nor  recovering  possession  of  the  premises  shall 
deprive  the  lessor  of  any  action  against  the  lessee  for  the  rent 
or  for  damages/'  applies  not  only  to  actions  at  law,  but  also  to 
a  landlord's  warrant.    Sipps  t.  Pusey,  326. 

5.  Husband  and  wife — Parties — Amendment,  Where  an  ac- 
tion is  brought  in  the  name  of  a  husband  as  the  agent  of  his 
wife  for  rent  due  the  wife,  and  the  pleadings  show  that  the  right 
existed  in  the  wife,  and  the  case  is  proceeded  with  on  its  merits 
and  results  in  a  judgment  for  the  plaintiff,  such  judgment  will 
not  be  reversed  because  the  action  was  brought  in  the  name  of 
the  husband  as  agent,  inasmuch  as  the  appellate  court  will 
consider  the  record  amended  so  as  to  make  the  name  of  the 
party  plaintiff  conform  to  the  pleadings.  Braker  t.  Deuser, 
215. 

6.  Lease  — Oral  agreement — Evidence — Removal  of  straw  from 
premises.  Where  a  lease  for  a  year  with  a  privilege  of  an  addi- 
tional year,  contains  a  provision  that  no  wheat  straw  should  be 
sold  off  the  premises,  and  the  tenant  holds  over  from  year  to 
year  for  several  years,  and  finally  in  the  last  year  of  his  tenancy 
attempts  to  remove  the  wheat  straw,  but  is  prevented  by  the 
lessor's  successor  in  title  to  the  leased  premises,  the  lessee  may 
show  in  an  action  for  the  price  of  the  straw,  that  at  the  time  the 
lease  was  executed  a  verbal  agreement  was  entered  into  between 
him  and  the  lessor  to  the  effect  that  if  he  held  over  after  the 
termination  of  the  lease  he  should  be  required  to  leave  at  the 
end  of  his  tenancy  no  more  straw  than  was  in  the  place  at  the 
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begiiming  of  his  term,  and  that  he  m  fact  did  leave  a  greater 
quantity  of  straw  than  was  in  the  place  at  the  beginning.  The 
admission  of  such  evidence  does  not  violate  the  general  rule 
prohibiting  the  proof  of  an  oral  agreement  to  vary  the  written 
instrument  without  proof  of  fraud,  accident  or  mistake. 

Li  such  a  case  the  successor  in  title  of  the  lessor  acquired  no 
greater  right  than  that  of  his  grantor,  and  was  put  on  inquiry  as 
to  the  terms  of  the  lessee's  tenancy.    Mac«  t.  Wilion,  378. 

LEASES. 

1.  Assignment  of  lease— Landlord  and  tenani — Conveyance  of 
premises— Liability  of  rent  to  grantee — Attornment— Statute  of 
82  Henry  VIII,  Chap.  34.    Broker  t.  Deuier,  215. 

2.  Landlord  and  tenant — Oral  agreement — Evidence — Removal 
of  straw  from  premises.    Maee  t.  Wilton,  378. 

LETTERS. 

1.  Comment  on  letter— Evidence — Trial.    Bond  v.  Cole,  144. 

LIBEL. 

1.  Criminal  law — Public  officers — Candidates — Evidence — Ad- 
missions. On  the  trial  of  an  indictment  for  libel,  where  it  appears 
that  both  the  prosecutor  and  the  defendant  were  candidates  for 
judge  evidence  of  the  defendant's  admission  of  the  fact  that  he 
was  a  candidate  is  competent. 

In  such  a  case  it  is  proper  to  refuse  to  permit  the  defendant  to 
show  by  the  prosecutor  who  was  district  attorney  of  the  county 
that  certain  indictments  had  been  noUe  prossed,  inasmuch  as 
the  record  is  the  best  evidence  of  such  a  fact. 

On  the  trial  of  an  indictment  for  libel  it  appeared  that  a  part 
of  the  article  alleged  to  be  libelous  charged  that  the  district 
attorney,  the  prosecutor,  had  neglected  or  refused  to  perform 
his  official  duty  in  not  prosecuting  for  bribery  a  coimty  detective 
who  was  subordinate  to  him.  The  defendant  offered  to  prove 
that  the  mayor  had  made  investigation  of  the  bribery  charges 
against  the  detective,  had  called  the  witnesses  thereof  to  his  of- 
fice, that  the  district  attorney  came  to  the  mayor's  office,  saw  and 
heard  the  witnesses,  but  refused  to  make  information  against  the 
coimty  detective;  that  the  mayor  himself  made  the  complaint, 
and  that  these  facts  were  communicated  to  the  defendant.  Ob- 
jection was  made  that  a  part  of  the  offer  was  inadmissible,  and 
when  counsel  for  the  commonwealth  was  asked  to  state  which 
part,  he  replied  that  it  was  a  part  of  the  offer  intended  to  show 
"  the  result  of  the  investigation  by  the  mayor  of  the  charges  " 
Vol.  xlix— 44 


Digitized  by 


Google 


690  INDEX. 

LIBELr— con^nued. 

against  the  detective.  The  court  then  sustdned  objection  to  ihe 
whole  offer.  Hdd,  (1)  that  the  portion  of  the  offer  objected  to 
was  not  irrelevant  inasmuch  as  it  was  to  prove  what  the  major 
did  and  not  merely  what  he  believed;  and  (2)  because  ihe  offer 
related  not  only  to  the  official  conduct  of  a  public  officer,  but 
also  by  reason  of  his  candidacy  for  the  judgeship  to  a  matter 
proper  for  public  investigation  or  information;  and  (3)  that  the 
rejection  of  the  offer,  however,  did  the  defendant  no  harm  inas- 
much as  it  appeared  that  the  mayor  was  subsequently  permitted 
to  testify  fully  as  to  all  the  facts  contained  in  the  offer. 

Information  based  upon  hearsay  does  not  furnish  probable 
cause  for  believing  and  charging  guilt  which  is  not  inferable  with 
reasonable  certainty  from  the  facts  of  which  the  publisher  has 
been  thus  informed. 

Where  a  publication  relates  to  the  official  conduct  of  officers 
or  men,  or  to  any  matters  proper  for  public  investigation  or  in- 
formation, the  mere  truth  of  the  matter  is  not  the  only  defense 
which  may  be  set  up.  The  defendant  may  also  show  that  the 
publication  was  not  maliciously  or  negligently  made,  and  if  he 
does  so  to  the  satisfaction  of  the  jury,  he  will  be  entitled  to  an 
acquittal. 

In  an  action  for  libel  the  defendant  may  introduce  evidence 
designed  to  show  what  information  he  had  received  from  reput- 
able persons  in  whom  he  confided,  and  on  which  he  acted  to 
rebut  proof  of  malice.  Such  evidence  is  not  to  be  considered  as 
hearsay. 

In  the  admission  of  testimony  bearing  on  the  questions 
of  malice,  negligence  and  intent,  when  the  absence  of  these  is  an 
essential  element  of  the  defense  on  an  indictment  for  libel,  a 
liberal  latitude  should  be  permitted,  and  nothing  reasonably 
calculated  to  show  a  tenable  groimd  of  defense  should  be  ex- 
cluded through  technical  narrowness  in  construing  or  applying 
the  niles  of  evidence. 

The  publication  of  an  untrue  and  defamatory  statement  about 
a  public  officer  may  be  privileged  depending  on  the  occasion,  the 
motive  and  the  belief  of  the  party,  and  the  reasonableness  of 
the  grounds  of  belief;  but  to  utter  a  defamatory  lie  with  the  in- 
tention to  deceive,  about  a  public  officer,  or  any  other  person,  is 
not  privileged. 

An  excerpt  from  a  charge,  although  in  itself  erroneous,  is  not 
a  ground  for  reversal  where  it  appears  that  if  the  excerpt  is  taken 
with  its  immediate  context  no  error  appears. 

Malice  is  not  to  be  presumed  as  a  matter  of  law  in  a  libel  case 
or  inferred  by  the  jury  from  the  mere  fact  that  the  person  who 
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was  charged  in  the  publication  with  official  misconduct  and  the 
person  uttering  the  charge  were  opposing  candidates  for  a 
public  office;  but  such  interest  in  the  result  of  the  contest  that 
the  publication  was  intended  to  affect,  is  a  pertinent  circum- 
stance if  there  be  other  evidence  in  the  case  from  which  a  jury 
may  infer  that  it  induced  negligence  or  a  selfish  desire  to  injure 
his  opponent  and  benefit  himself  and  resulted  in  exaggeration 
or  undue  embellishment  of  the  charge  of  misconduct. 

In  such  a  case  the  defendant  has  the  same  right  as  any  other 
citizen  to  publicly  discuss  the  fitness  of  the  prosecutor  as  a 
candidate  for  judge,  and  the  fact  that  the  defendant  is  also  a 
candidate  for  the  same  office  does  not  in  any  manner  or  degree 
lessen  this  legal  right. 

It  is  not  the  law  that  it  is  proper  for  public  information  or  in- 
vestigation to  publish  any  matter  without  regard  to  its  truth  or 
falsity  relating  to  the  official  conduct  of  a  public  officer,  or  the 
fitness  of  the  candidate  for  public  office.  To  so  charge  would 
make  the  propriety  of  the  defendant's  act  to  depend  on  the  na- 
ture of  the  publication,  thus  leaving  out  of  view  the  questions 
as  to  the  truth  of  the  matter  charged,  and  as  to  malice  and 
negligence. 

In  the  prosecution  of  a  libel  against  a  public  officer  it  is  the 
absence  of  both  malice  and  negligence  which  constitutes  a  de- 
fense, and  not  the  absence  of  either. 

Where  an  alleged  libel  charges  the  district  attorney  with  fail- 
ure to  prosecute  in  a  particular  case  because  the  defendant  in 
such  case  threatened  to  make  an  exposure  of  him  if  he  did,  it  is 
proper  for  the  court  in  an  action  for  the  libel  to  instruct  the 
jury  as  to  the  district  attorney's  duties,  and  as  to  his  discretion- 
ary authority  to  determine  whether  he  will  personally  conduct 
the  trial  of  a  particular  case,  or  conduct  it  through  his  lawfuUy 
appointed  assistant.    Gom.  t.  Storey,  282. 

LICENSES. 

1.  Brewer's  license-'Liqucr  laws — Ownership  of  building  used 
as  saloon— Acts  of  May  IS,  1887,  P.  L.  108  and  June  9,  1891, 
P.  L.  BS7,    Gharles  D.  Kaier  Co.,  413. 

2.  Hawkers — Peddlers — Ordinance — Sale  on  sireei—Butchers — 
Boroughs.    Phoenixville  t.  lyrich,  331. 

3.  License  tax — Telegraph  and  telephone  companies — Inspection 
—Costs  of  inspection— Act  of  April  17, 1906,  P.  L.  183— Boroughs. 
H.  Y.  U  Penna.  T.  U  T.  Go.  t.  Goudersport  Boro.,  46 

LIFE  ESTATES. 

1.  WiU—Conversion — Power  of  sale.   Qreen  t.  Simpson,  334. 
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LIQUOR  LAWS. 

L  License— Brewer's  license — Ownership  of  bttUding  used  as 
saioan—AcU  of  May  13, 1887,  P.  L.  108,  and  June  9, 1891,  P.  L. 
£57.  The  owneri^p  by  a  brewing  company  of  a  large  number 
of  buildings  leased  to  tenants  to  carry  on  a  retail  liquor  business 
therein,  is  a  circumstance  proper  to  be  considered  by  the  court 
in  passing  upon  an  application  for  a  license  by  the  brewing  com- 
pany, in  ascertaining  whether  such  company  has  a  pecuniary 
interest  in  the  profits  of  the  business  done  by  its  tenants  under 
the  retail  liquor  licenses. 

The  covenants  of  the  leases  under  which  the  tenants  hold,  or 
an  agreement  coUateral  to  the  lease,  or  the  evidence  as  to  the 
manner  in  which  the  parties  do  business,  may  establish  to  the 
satisfaction  of  the  court  that  the  brewing  company  has  a  pecun- 
iary interest  in  the  profits  of  the  business  done  under  the  retail 
licenses  and  that  the  saloons  are  mere  agencies  of  the  brewery, 
but  the  mere  ownership  of  the  property  by  the  brewing  com- 
pany, without  more,  does  not  so  conclusively  establish  that  the 
landlord  has  a  pecuniary  interest  in  the  profits  of  the  business 
done  by  his  tenant  as  to  warrant  the  court  in  holding  that  the 
granting  of  the  license  in  the  present  case  involved  an  abuse  (^ 
discretion  by  the  court  below. 

On  an  appeal  from  an  order  granting  a  liquor  license  the  con- 
clusion of  the  court  below  as  to  the  facts  cannot  be  reviewed. 
The  opinion  of  the  court  below  in  such  a  case  is  not  in  strictness 
a  part  of  the  record,  and  is  only  to  be  considered  for  the  purpose 
of  ascertaining  the  grounds  upon  which  the  court  based  its 
action.    Gharles  D.  Kaier  Go.,  413. 

2.  Selling  liquor  withovi  a  license — Act  of  May  13, 1887,  sec.  16^ 
P.  L.  108.  Where  a  person  takes  charge  of,  and  runs  the  business 
of  a  licensed  retail  liquor  establishment,  and  pays  the  licensed 
owner  weekly  wages  for  the  latter's  services  in  assisting  in  con- 
ducting the  business,  and  does  not  have  the  license  transferred 
to  himself,  he  may  be  convicted  of  selling  liquor  without  a 
license.    Gom.  t.  McHugh,  631. 

3.  Selling  liquor  vnthout  a  license — Peddling  beer — Principal 
and  agent.  A  person  may  be  convicted  of  seUmg  liquor  without 
a  license,  although  he  testifies  that  he  was  merely  the  agent  of 
a  foreign  brewing  company  to  solicit  orders,  and  that  he  had 
nothing  to  do  with  receiving  the  beer,  or  delivering  it  to  cus- 
tomers, if  witnesses  for  the  commonwealth  testify  that  the 
defendant  personally  delivered  beer  to  them  from  a  wagon  at 
their  houses,  and  received  pay  from  them  for  it.  Gom*  ?. 
tin,  626. 
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MARRIED  WOMEN. 

1.  Whore— Slander — Wards  objectionable  per  se.  Burke  t. 
Keppel,  590. 

MASTER  AND  SERVANT. 

1.  Assumption  of  risk — Sudden  call  to  performance  of  a  duty — 
Toumship— Negligence.    Baber  t.  Alfsce  Twp.,  465. 

2.  Dangerous  machine — Failure  to  instruct — Negligence,  Rally 
T.  P.  H.  QUtfeltar  Go.,  447. 

3.  Dismissal  of  servant — Failure  in  JidelUy— Engaging  in  com- 
peting  btisiness.  A  person  who  is  engaged  as  foreman  of  a  dairy 
farm  with  particular  control  over  the  milking  and  feeding  of 
the  cows,  but  without  any  direction  over  the  business  of  selling 
the  milk,  may  be  properly  discharged  by  his  employer  if  he  en- 
gages in  the  business  of  seUing  milk  in  the  same  locality,  and 
seeks  and  induces  customers  of  his  employer  to  become  cus- 
tomers of  his  own.    Hibbard  ?•  Wood,  513. 

4.  Negligence — Hole  in  sidevxdk — Sidewalk — Delivery  of  beer. 
PoweU  T.  WUhelm,  268. 

5.  Negligence — Machinery — Inspection — Cement  mill,  Leon- 
ard T.  Haiareth  Cement  Co.,  535. 

6.  Negligence — Vice  principal — Fellow  servant — Act  of  June  10, 
1907,  P.  L.  62S.    Feeney  ▼.  AbeUon,  163. 

MOTIONS  AND  RULES. 

1.  Discharge  of  rule — Appeals — Affidavit  of  defense,  Diehl 
Mfff.  Co.  T.  Phila.  Xleo.  Co.,  257. 

MUNICIPAL  LAW. 

1.  Municipalities— Cities  of  the  first  dass — House  of  detention 
— Municipal  or  county  officers — Contracts — Advertisements — Act 
of  July  2, 1901,  P.  L.  601.  Under  the  Act  of  July  2,  1901,  P.  L. 
601,  entitled  "  An  act  to  establish  m  cities  of  the  first  and  second 
class  a  house  or  houses  of  detention  for  delinquent,  dependent 
and  neglected  children  and  providing  for  the  management  and 
maintenance  thereof,"  the  board  of  managers  of  the  house  of 
detention  of  Philadelphia,  performs  not  a  municipal,  but  a  county 
function,  and  it  is  not  necessary  for  them  in  contracting  for  ma- 
terial either  to  execute  a  written  contract  or  to  advertise  it. 

The  Act  of  July  2,  1901,  P.  L.  601,  does  not  contravene  sec.  3 
of  art.  Ill  of  the  constitution  as  being  insufficient  in  title;  nor 
does  it  contravene  sec.  7  of  art.  Ill  of  the  constitution  as  being 
a  local  or  special  law  regulating  the  affairs  of  counties,  cities, 
etc.    Price  t.  Walton,  1. 

2.  Municipalities — Negligence  —  Independent  contractor — Inr 
jury  to  ornamental  trees — Damages.   Horria  ?.  Phila.,  641. 
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NEGUGENCE. 

1.  AtUamobUes — Negligence  of  chauffeur.  A  ccMporation  which 
furnishes  automobiles  with  chauffeurs  for  hire  at  a  stipulated 
price  per  hour  is  liable  in  damages  for  personal  injuries  to  the 
hirer,  resulting  from  the  negligence  of  the  chauffeur. 

In  an  action  by  the  hirer  of  an  automobile  against  the  owner 
to  recover  damages  for  personal  injuries  sustained  through  the 
alleged  negligence  of  the  chauffeur,  the  servant  of  the  owner,  the 
case  is  for  the  jury  and  a  verdict  and  judgment  for  the  plaintiff 
will  be  sustained  where  the  evidence  tended  to  show  that  the 
accident  in  clear  daylight,  on  a  broad  highway  over  which  the 
chauffeur  had  many  choices  of  direction  as  well  as  fuU  ccmtrol  of 
the  speed  of  his  car;  that  at  the  point  of  the  accident  there  was 
a  trolley  track  which  extended  three  or  four  inches  above  the 
street  level;  that  at  the  time  of  the  accident  the  street  was  wet; 
that  in  going  from  one  side  of  the  street  to  the  other,  the  course 
and  speed  of  the  car  were  such  that  the  rear  wheel  caught  or 
dragged  causing  the  car  to  skid  with  such  force  that  it  struck  the 
curb,  ran  into  an  overhanging  limb  of  a  tree,  dismantled  the 
car  body  by  tearing  the  rear  seat  from  the  truck,  and  threw  the 
occupants  into  the  street.  Heumiller  t.  Aome  Motor  Gar 
Go.,  183. 

2.  B<^(mgh--Sidewalk~^onlributary  negligence — Case  for  jury. 
In  an  action  against  a  borough  to  recover  damages  for  personal 
injuries  caused  by  stepping  off  a  sidewalk  at  a  point  where  it  was 
about  two  feet  above  the  ground  and  unprotected  by  a  guard 
rail,  the  question  of  plaintiff's  contributory  negligence  is  for 
the  jury  where  the  evidence  shows  that  the  night  was  dark,  that 
the  plaintiff  was  unfamiliar  with  the  place  of  the  accident,  and 
that  he  walked  slowly  and  with  caution,  although  he  had  a  feel- 
ing that  something  might  happen.  GouncilnMn  t.  Qaleton 
Borov  138. 

3.  Death  of  horses — Veterinary  surgeon — Manufacturing  chem- 
ist. In  an  action  against  a  manufacturing  chemist  to  recover 
damages  for  the  death  of  two  horses  alleged  to  have  been  caused 
by  an  intravenous  injection  of  a  remedy  manufactured  by  the 
defendant,  and  prescribed  by  a  veterinary  surgeon  employed 
by  the  plaintiff,  a  verdict  and  judgment  for  the  defendant  will 
be  sustained  where  there  is  nothing  more  to  connect  the  defend- 
ant with  the  loss  than  an  advertismg  circular  of  the  remedy  in 
question  addressed  to  veterinarians,  and  stating  that  the  remedy 
in  question  was  intended  especially  for  hypodermic  use,  and 
referring  generally  to  a  magazine  article  written  by  a  reputable 
veterinarian  describing  his  use  of  the  preparation  intravenously 
as  well  as  hypodermically.    Young  t.  Parke,  Davis  A  Go.,  29. 
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4.  Evidence— Change  of  candiiiom.  In  a  negligence  ease  evi- 
dence of  the  taking  of  precaution  against  the  future,  after  an 
accident,  is  not  to  be  considered  as  an  admission  of  responsibility 
for  the  past.    Young  t.  Parke,  Davia  A  Co.,  29. 

5.  Gas  company — Destruction  of  shade  tree-— Evidence — Case  for 
jury.  In  an  action  against  a  gas  company  to  recover  damages 
for  the  destruction  of  a  shade  tree  alleged  to  be  due  to  gases  es- 
caping from  the  defendant's  main  in  the  street,  the  case  is  for 
the  jury  where  the  evidence  shows  that  the  pipe  of  the  main 
leaked  within  a  few  months  after  it  was  laid;  that  pipes  when 
properly  laid  would  not  leak  seriously  imtil  four  or  five  years 
after  their  construction;  and  that  in  view  of  the  conditions  as  to 
the  possible  settling  of  the  ground,  present  and  apparent  at  the 
time  the  pipe  was  laid,  due  care  was  not  used  to  secure  the  joints 
by  lead  instead  of  cement,  so  as  to  prevent  leaking  from  the 
strain  upon  the  pipe  that  was  reasonably  to  be  anticipated. 

In  such  a  case  the  fact  that  the  plaintiff  was  not  a  patron  of 
the  defendant  is  immaterial.  Palmer  t.  Chester  Co.  Gas  Co., 
672. 

6.  Hole  in  sidewalk — Sidewalk — Delivery  of  beer.  In  an  action 
against  a  brewing  company  to  recover  damages  for  personal  in- 
juries from  a  fall  through  a  hole  in  a  sidewalk,  a  verdict  and 
judgment  for  plaintiff  wiU  be  sustained,  where  the  evidence 
shows  that  the  defendant  directed  one  of  their  drivers  to  deliver 
a  barrel  of  beer  to  a  hotel  keeper  by  placing  the  same  in  an  ice 
box  in  the  cellar  of  the  hotel  through  a  coal  hole  in  the  sidewalk 
in  front  of  the  hotel,  and  that  the  driver  opened  the  coal  hole, 
left  it  unguarded  for  about  four  minutes,  and  while  he  was  in 
the  cellar  storing  the  beer  in  the  ice  box,  the  plaintiff,  a  pedestrian 
without  negligence  fell  into  the  hole,  and  was  injured. 

In  such  a  case  where  the  evidence  for  plaintiff  shows  that  the 
accident  happened  about  eight  o'clock  in  the  evening,  that  the 
sidewalk  was  crowded,  and  that  the  immediate  locality  of  the 
hole  was  somewhat  dark,  the  question  of  the  plaintiff's  contribu- 
tory negligence  is  for  the  jury.  If  the  evidence  is  conflicting  as 
to  whether  the  plaintiff  was  intoxicated  or  not,  this  question  is 
also  for  the  jury. 

In  such  a  case  the  court  cannot  say  as  a  matter  of  law  that  the 
act  of  the  driver  was  outside  the  line  of  his  employment,  where 
it  appears  from  the  testimony  of  one  of  the  defjendants  that  the 
driver  was  instructed  by  his  employers  to  put  the  beer  in  the 
cellar  through  the  hole  in  the  sidewalk.  Powell  t.  Wilhelm, 
268. 

7.  Master  and  servant — Assumption  of  risk — Sudd^  call  to 
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performance  of  a  duty — Township,  If  an  employee  is,  in  haste, 
called  upon  by  his  employer  to  execute  an  order  requiring  prompt 
attention,  he  is  not  to  be  presumed  necessarily  to  recdlect  a 
particular  danger  connected  with  his  employment,  so  as  to  avoid 
it.  Under  such  circumstances  it  would  be  imreasonable  to  de- 
mand of  him  the  thought  and  care  which  might  be  exacted  when 
there  is  more  time  for  observation  and  deliberation. 

Where  a  workman  on  a  township  road  is  called  suddenly  by 
the  road  master  from  a  place  where  he  was  working  in  safety, 
to  go  to  the  foot  of  an  undermined  gravel  bank  to  help  to  load 
a  wagon,  and  while  engaged  in  this  work,  at  the  only  place  open 
to  him,  the  bank  falls  and  injures  him,  the  question,  whether 
the  workman  assumed  the  risk  of  the  danger  into  which  he  was 
hurriedly  sent,  and  the  question  of  his  contributory  nef^gence, 
are  questions  for  the  jury. 

If,  in  such  a  case,  there  is  evidence  that  the  road  master  knew 
of  the  condition  of  the  bank  when  he  called  upon  the  workman 
to  come  quickly  and  help  unload  the  wagon,  such  evidence  is 
sufficient  to  sustain  a  finding  that  the  road  master  had  ne^i- 
gently  hurried  the  man  into  a  position  which  imperiled  his 
safety.    Beber  t.  Alsace  Twp.,  465. 

8.  Master  and  servant — Dangerous  machine— Failure  to  instruct. 
In  an  action  by  a  boy  sixteen  years  old  against  his  employer  to 
recover  damages  for  serious  injuries  to  his  hands  which  were 
caught  between  the  roUs  of  a  machine,  at  which  he  was  directed 
to  work,  a  verdict  and  judgment  for  the  plaintiff  will  be  sus- 
tained where  the  evidence  for  the  plaintiff,  although  contra- 
dicted, tended  to  show  that  he  was  set  to  work  by  the  foreman 
at  the  machine  without  instructions  as  to  how  to  use  it,  and 
without  warning  as  to  its  dangerous  character.  Eeily  t.  P.  H. 
QUtfeltar  Co.,  447. 

9.  Master  and  servant — Machinery — Inspection— Cement  miU. 
In  an  action  by  a  workman  against  his  employer,  a  cement  com- 
pany, to  recover  damages  for  personal  injiuies,  a  verdict  and 
judgment  for  the  plaintiff  will  be  sustained  where  it  appears 
that  the  injuries  were  caused  by  the  explosion  of  a  kiln  in  which 
cement  was  burnt;  that  the  plaintiff  had  charge  of  the  operation 
of  the  kiln;  that  the  kiln  was  heated  by  pulverized  bituminous 
coal  mixed  with  air  carried  into  the  kiln  by  a  conveyor;  that  two 
kinds  of  conveyors  were  used,  in  the  works,  one  a  long  one  with- 
out an  inner  tube,  and  the  other  a  short  one  with  an  inner  tube; 
and  that  both  if  properly  equipped  were  equally  safe;  that  the 
kiln  which  exploded  was  served  by  a  conveyor  without  an  inner 
tube;  that  according  to  the  testimony  the  absence  of  an  inn^ 
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tube  in  the  short  conveyor  was  dangerous;  that  the  plaintiff 
could  not  have  known  whether  there  was  an  inner  tube  or  not; 
and  that  the  defendant  had  never  made  any  inspection  of  the 
apparatus.    Leonard  t.  Naiarath  Cement  Co.,  535. 

10.  Master  and  servant — Vice  principal — Fellow  servant — Act 
of  June  10 y  1907,  P,  L.  6iS3.  In  an  action  by  an  employee  against 
his  employer,  the  owner  of  a  junk  yard,  to  recover  damages  for 
personal  injuries,  plaintiff  is  not  entitled  to  recover  where  the 
evidence  shows  that  the  accident  was  caused  by  the  negligence 
of  the  driver  of  a  team  of  the  defendant;  that  such  driver  was 
foreman  of  the  yard  during  the  defendant's  absence  only,  but 
that  at  the  time  of  the  accident  the  defendant  was  on  the  prem- 
ises and  at  the  immediate  place  of  the  accident  a  few  minutes 
after  it  occurred.  In  such  a  case  even  if  the  driver  had  been  the 
foreman  at  the  time  of  the  accident  the  plaintiff  could  not  fix 
liability  upon  the  defendant,  if  it  appears  that  the  negligent  act 
of  the  driver  was  an  act  done  in  performance  of  the  ordinary 
work  of  a  fellow  servant  of  the  plaintiff. 

Where  a  manager  or  vice  principal  imdertakes  work  in  simple 
co-operation  with  other  servants,  and  upon  precisely  the  same 
footing  with  them,  he  becomes  for  the  time  being  a  mere  fellow 
servant  with  them  acting  as  such,  and  if  in  the  performance  of 
such  work  he  negligently  injures  another  servant,  the  latter 
cannot  recover  damages  from  the  master  for  the  injuries  sus- 
tained. 

The  Act  of  June  10,  1907,  P.  L.  523,  was  not  intended  to  im- 
pose liability  upon  an  employer  except  in  the  case  of  results 
happening  through  the  exercise  of  superintendency.  The  con- 
sequences of  the  negligence  of  the  persons  of  the  classes  named 
in  the  act  are  visited  on  the  employer  because  such  negligence 
is  that  of  a  representative  of  the  employer,  the  vice  principal, 
as  to  the  particular  transaction.  The  statute  does  not  cover 
the  case  of  coemployees  engaged  in  the  accomplishment  of  a 
common  object,  where  the  negligence  of  one  results  in  injury  to 
another.    Feeney  y.  Abelson,  163. 

11.  Municipalities — Independent  contractor — Injury  to  orna- 
mental trees — Damages.  In  an  action  against  a  city  to  recover 
damages  for  injuries  to  real  estate,  the  city  cannot  allege  as  a 
defense  that  the  injuries  were  due  to  the  acts  of  an  mdependent 
municipal  contractor  while  engaged  in  laying  a  water  main  on 
the  street  in  front  of  plaintiff's  property,  where  it  appears  that 
the  contract  provided  that  the  contractor  should  place  the 
material  excavated  where  the  chief  of  the  bureau  of  water  should 
direct,  and  that  in  compliance  with  the  direction  of  the  chief 
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he  had  placed  the  material  on  plaintiff's  lawn  with  the  result  of 
destroying  shrubbery  and  valuable  ornamental  trees. 

In  such  a  case  the  measure  of  damages  is  the  difference  between 
the  market  value  of  plaintiff's  property  before  and  after  the 
injury.    Norris  t.  Phila.,  641. 

12.  Railroads— Beneficial  aasociationa — SuU  of  widow — Mother 
as  beneficiary— Acta  of  April  15,  1851,  P.  L.  669,  and  April  26, 
1855,  P.  L.  309.  Where  the  widow  of  a  member  of  a  railroad  re- 
lief association,  brings  a  suit  against  the  railroad  company  for 
the  death  of  her  husband  and  compromises  such  suit,  the  mother 
of  the  member  who  was  his  beneficiary,  cannot  subsequently 
maintain  a  suit  against  the  company  for  death  benefits,  where  it 
appears  that  the  rules  of  the  association  provided  that  a  suit 
brought  by  "  a  member  or  his  legal  representative  "  barred  any 
recovery  on  the  relief  contract. 

Under  sec.  19  of  the  Act  of  April  15, 1851,  P.  L.  669,  the  widow 
is  the  ''  legal  representative  "  who  is  entitled  to  bring  an  action 
for  death.    Botonti  t.  Penna.  B.  B.  Go.,  595. 

13.  Railroads — Infant — Trespasser— Boy  killed  crossing  tracks 
— Qveslion  for  jury.  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  a  boy  seven  years  old  killed 
while  crossing  the  tracks  of  the  defendant,  the  case  is  for  the 
jury  where  the  issue  is  whether  the  boy  was  struck  at  a  public 
crossing,  or  whether  he  was  struck  while  trespassing  on  the 
tracks  fifteen  to  twenty-five  feet  from  the  crossing,  and  the 
evidence  on  the  subject  is  conflicting.  Barto  ?.  Penna.  B.  B. 
Co.,  36. 

14.  Railroads — "Stop,  look  and  listen" — ContrUnUory  negU- 
gence.  The  rule  that  the  traveler  about  to  cross  a  railroad  track 
must  stop,  look  and  listen,  is  an  absolute  and  imbending  rule  of 
law  founded  on  public  policy  for  the  protection  of  passengers  in 
railroad  trains  as  much  as  travelers  on  the  common  highway, 
and  such  stopping,  looking  and  listening  must  not  be  merely 
nominal  or  perfunctory,  but  substantial,  careful  and  perfcxmed 
in  good  faith,  with  the  accomplishment  of  the  end  in  view.  He 
must  stop  and  look  where  he  can  see,  and  will  not  be  allowed  to 
say  that  he  did  so,  when  the  circumstances  make  it  plain  that  by 
the  proper  using  of  his  common  sense  he  must  have  seen  his  danger. 

The  whole  duty  of  one  about  to  cross  the  tracks  of  a  steam  road 
at  grade  is  not  in  all  cases  confined  to  his  stopping,  looking  and 
listening  for  the  approach  of  a  train,  he  must  stop  at  a  proper 
place,  and  when  he  proceeds  he  should  continue  to  look  and  to 
observe  the  precautions  which  the  danger  of  the  situation  re- 
quires.   He  should  stop  again  if  there  is  another  place  nearer 
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the  tracks,  from  which  he  can  better  discern  whether  there  is 
danger.  But  whether  the  place  at  which  he  stopped  was  the 
proper  place  at  which  to  stop,  and  whether  there  is  a  second 
place  at  which  he  should  stop,  are  questions  of  fact  for  the  jury 
and  not  matters  of  law  for  the  court. 

A  person  cannot  be  convicted  of  contributory  negligence  as 
a  matter  of  law  in  driving  a  team  over  a  railroad  at  a  highway 
crossing,  where  the  evidence  shows  that  he  stopped  his  team 
twenty  feet  distant  from  the  tracks  at  a  point  from  which  he  had 
a  view  of  the  track  of  from  300  to  400  feet;  that  this  was  the 
usual  and  proper  place  to  stop;  that  he  looked  and  listened  at 
this  point  for  an  approaching  train;  that  he  then  started  his 
team  at  a  walk  continuing  to  look  in  the  direction  from  which 
a  train  came,  which  struck  him,  and  that  the  train  approached 
the  crossing  at  the  rate  of  thirty  or  forty  miles  an  hour  without 
giving  a  signal.    Haas  t.  Nor.  Cent.  By.  Go.,  106. 

15.  Road— Absence  of  guard  rail— Borough.  In  an  action  by  a 
woman  fortynseven  years  old  against  a  borough  to  recover  dam- 
ages for  personal  injuries  sustained  while  she  was  driving  a 
buggy  on  a  dark  night  on  a  road  in  the  borough,  it  appeared  that 
at  the  point  of  the  accident  the  road  was  from  three  to  four  feet 
above  the  adjoining  land  on  one  side,  from  which  it  was  separated 
by  a  stone  wall,  the  top  of  which  was  on  a  level  with  the  roadway, 
and  not  protected  by  a  guard  rail  or  any  barrier.  The  plaintiff 
had  the  reins  loosely  in  her  hands,  which  were  lying  on  her  lap. 
The  right  wheel  scraped  against  some  stones,  and  the  plaintiff 
called:  "  Whoa  "  to  the  horse,  which  stopped  and  began  to  back. 
The  horse  was  not  frightened  and  plaintiff  made  no  effort  to 
control  him  when  he  began  to  back,  permitting  the  reins  to  re- 
main just  as  they  were.  He  continued  to  back  with  the  result 
that  the  buggy  went  over  the  wall,  and  plaintiff  was  injured. 
Held,  that  the  question  of  plaintiff's  contributory  negligence 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 

It  is  only  where  the  facts  are  such  that  all  reasonable  minds 
must  draw  the  same  conclusions  from  them,  that  the  question  of 
contributory  negligence  is  to  be  disposed  of  by  the  court  as  a 
matter  of  law.  It  is  not  the  province  of  the  court  to  weigh  the 
evidence  or  decide  between  conflicting  statements  of  witnesses, 
or  to  decide  what  inferences  should  be  drawn  from  uncontra- 
dicted evidence,  if  different  minds  could  fairly  come  to  different 
conclusions  from  it.    Haxnill  t.  Christiana  Boro.,  371. 

16.  Setoers — Plan  adopted  by  borough— Boroughs.  Bingwalt 
T.  Atfflen  Boro.,  517. 
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17.  Street  railways — CoUision  between  horse  and  wagon — "  Stop, 
look  and  listen  " — Death.  In  an  action  against  a  street  railway 
company  to  recover  damages  for  death  resulting  from  a  collision 
between  a  street  car  and  a  wagon  in  which  the  deceased  was  rid- 
ing, the  case  is  for  the  jury  and  a  verdict  and  judgment  for 
plaintiffs  will  be  sustained,  where  the  evidence  tends  to  show  that 
the  driver  of  the  wagon  drove  a  four  mule  team  from  a  field 
through  an  opening  in  a  fence  on  to  a  highway  on  which  defend- 
ant operated  a  street  railway;  that  the  driver,  without  stopping, 
looked  at  a  point  where  he  could  see  the  track  for  750  feet  to 
the  east;  that  he  looked  again  without  stopping  when  his  front 
mules  were  about  to  step  upon  the  track,  but  before  they  had 
actually  done  so;  and  that  seeing  nothing  he  kept  on  and  his 
wagon  was  immediately  struck  by  a  car  coming  from  the  east. 

In  such  a  case  it  was  for  the  jury  to  determine  in  considering 
the  question,  where  and  when  and  how  far  away  the  team  was 
visible  to  the  motorman,  what,  if  anything,  he  did  in  view  of  it, 
and  whether  in  acting  as  he  did  he  miscalculated  the  chance  of 
its  clearing  the  track  before  he  reached  it.  Sheeti  t.  United 
Trac.  Go.,  177. 

18.  Tovmships — Steam  roUers — Repair  of  roads.  The  Act  of 
June  30, 1885,  P.  L.  251,  entitled,  "  An  act  to  regulate  the  move- 
ment of  machinery  propelled  by  steam  upon  the  public  roads 
and  highways  of  this  commonwealth,"  applies  to  township  au- 
thorities using  a  steam  roUer  in  the  ordinary  construction  and 
repair  of  the  public  roads. 

A  steam  roller  constantly  traveling  up  and  down  a  given  sec- 
tion of  a  highway  in  the  work  of  repairing  it,  is  in  every  way 
within  the  sense  and  spirit  of  the  statute  as  fully  as  if  it  were 
on  a  journey  from  one  end  of  the  township  to  the  other;  and  the 
township's  officers  and  servants  in  control  of  the  machine  are 
bound  to  the  performance  of  those  duties  in  such  cases  pre- 
scribed by  the  statute.    Dizon  t.  Snyder  Twp.,  148. 

NEW  TRIALS. 

1.  Judgment — Opening  judgment  after  term— Fraud — Practice. 
Wiokel  T.  Merti,  472. 

2.  Refusal  of  new  trial — Practice^  C.  P, — Discretion  of  court — 
Assignments  of  error.    Fraser  t.  Stratford,  72. 

NONSUITS. 

1.  Judgment  on  nonsuit— Beneficial  associations — Railroads — 
Institution  of  suit  by  widow-— Act  of  April  15,  1861,  P.  L.  669. 
Snyder  t.  Penna.  B.  B.  Co.,  111. 
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1.  Boroughs — Incorporation  of—Advertising  noHce  of  applicor 
turn  of— Act  of  June  26, 1896,  P.  L.  389.  I.  Lansdowne  Boro., 
557. 

OLEOMARGARINE. 

1.  Food  law— Coloration—Act  of  May  29,  1901,  P.  L.  827. 
Gom.  y.  Clewell,  389. 

2.  Pood  law—Coloration— Act  of  May  29,  1901,  P.  L.  327. 
Gom.  T.  Ignfttftvig,  397. 

ORDINANCES. 

1.  Boroughs — Hawkers — Peddlers — License — Sale  on  street — 
Butchers.    PhoenixTille  t.  lyrioh,  331. 

ORPHANS'  COURT. 

1.  Decedents*  estates — Debt — Findings  of  fact — Review.  Wil- 
helm'B  iBtftte,  213. 

PARENT  AND  CHILD. 

1.  Adoption — Wills — After  horn  children — Acts  of  April  8, 
1833,  P.  L.  249,  May  4,  1865,  P.  L,  430,  and  Apnl  2,  1872, 
P.  L.  31.  Children  adopted  either  under  the  Act  of  May  4, 
1855,  P.  L.  430,  or  under  the  Act  of  April  2,  1872,  P.  L.  31,  are 
not  entitled  to  any  rights  in  their  adopting  parents'  estate,  where 
the  adoption  took  place  after  the  adopting  parent  had  executed 
a  will.  The  Act  of  April  8, 1833,  P.  L.  249,  relating  to  after  born 
children  has  no  application  to  adopted  children.  Goldatain  t. 
Hammell,  39. 

PARTIES. 

1.  Landlord  and  tenant — Husband  and  wife — Amendment — 
Variance — Trial  on  merits.    Braker  y.  Deuser,  215. 

2.  Practice,  C.  P. — Misjoinder— Emphymeni  of  counsel. 
Bourke  y.  Beokley,  76. 

PARTNERSHIP. 

1.  Assignment  for  benefit  of  creditors — Individual  assets — 
Special  assignment.  W.  G.  MacHutt  St  Go's  Assigned  Is- 
UU,  435. 

2.  Dissolution — Compensation  of  liquidating  partner.  Where 
an  agreement  provides  that  a  partner  shall  receive  a  fixed  com- 
pensation for  attending  to  the  business  of  a  firm  engaged  in 
active  business,  the  dissolution  of  the  firm  terminates  the  opera- 
tion of  such  a  covenant  and  any  right  of  compensation  under  it. 
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Where  the  partnership  has  been  dissdved  by  agreement,  and 
one  of  the  partners  liquidates  the  assets  without  continuing  the 
operations  of  the  business  as  a  going  concern,  this  compensation 
is  not  to  be  determined  by  the  salary  which  he  received  under 
the  partnership  articles.    Murphy  t.  Mairel^  576. 

PAYMENTS. 

1.  ItUerMt—Sale  of  real  eaiate-^antrad.  Buck  ?•  Mut.  B. 
U  L.  Assn.,  128. 

PEDDLERS. 

1.  Hawkers— License — Ordinance — Sale  on  etreein-Buichers — 
Boroughs.    Phonixrille  ?.  lyrich,  331. 

PLEADINGS. 

1.  Divorce  —  AduUery — Jury  trial — Recrimination — Amend- 
ment,    Jackson  t.  Jackson,  18. 

2.  Practice,  C,  P. — StatemerU  of  claim — Insufficient  statement — 
Affidavit  of  defense,    Davis  y.  Komer,  542. 

PLEAS. 

1.  Practice,  C,  P. — Rules  of  court — Non  est  factum — PranUs- 
sory  note — Indorsers — Proof  of  signatures — Ad  of  May  16, 1901, 
P.  L.  194.    Orange  Trust  Go.  t.  Brown,  274. 

POINTS. 

1.  Answers  to  points — Charge — Failure  to  ask  instructions — 
Appeals — Assignments  of  error.    Little  ?.  Fearon,  634. 

2.  Answer  to  points — Practice,  C.  P, — Trial — Charge — Harm- 
less  error.    Whelan  t.  Miller,  91. 

3.  Answers  to  points — Qualification  of  answers — Practice,  C.  P. 
Gom.  T.  Storey,  282. 

4.  Oversight  of  judge  as  to  answering  a  point — Duty  of  counsel — 
Practice,  C.  P,— Trial.    Dixon  t.  Snyder  Twp.,  148. 

5.  Reservation  of  law — Judgment — Striking  off  judgment — 
Record — Motion  for  judgment  n.  0.  v.  Snyder  ?•  Penna.  B.  B. 
Go,,  67. 

POWERS. 

1.  Power  to  sell — WiU'-Conversion—lAfe  estate,  Qreen  t. 
Simpson,  334. 

PRACTICE,  C.  P. 

1.  Affidavit  of  d^ense — Appeals — Discharge  of  rule*  Diehl 
Mfff.  Go.  T.  FhUa.  Xleo.  Go.,  257. 
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2.  Affidaml  of  defense — AsaumpsU — Tort — Negligence — Act  of 
May  25, 1887,  P,  L,  271,  Where  a  cause  of  action  is  of  a  mixed 
character,  containing  an  element  of  contract  and  an  element  of 
tort,  the  defendant  will  not  be  required  to  file  an  affidavit  of 
defense  although  the  action  may  have  been  properly  brought 
in  assumpsit.    Goyle  t.  Schrull,  386. 

3.  Affidamt  of  defense — Contract — Contract  by  cablegrama — Sale 
— Offer  and  acceptance,    GosfroTe  t.  Woodward,  228. 

4.  Case  stated— Essentials  of  case  stated — Submission  under  the 
Ad  of  April  22, 187 i,  P,  L,  109,  It  is  essential  to  a  case  stated 
that  all  the  material  facts  be  agreed  upon  so  that  the  court  may 
have  nothing  to  do  but  to  pronounce  the  law  arising  out  of  them. 

Where,  after  a  jury  has  been  sworn  and  testimony  introduced, 
counsel  enters  into  a  colloquy  taken  down  by  the  official  stenog- 
rapher, which  results  in  the  withdrawal  of  a  juror  and  an  under- 
standing by  the  judge  that  he  is  to  pass  upon  the  whole  subject- 
matter  ''  under  the  pleadings,  evidence  and  admissions  in  this 
case,"  the  subsequent  findings  of  fact,  conclusions  of  law  and 
judgment  by  the  court,  are  wholly  invalid,  inasmuch  as  the 
agreement  is  bad  as  a  case  stated,  and  cannot  be  sustained  as 
a  submission  under  the  Act  of  April  22,  1874,  P.  L.  109.  Ber- 
tram T.  PetroTSky,  426. 

6.  Judgment— Opening  judgment  after  term—^raud — New  trial. 
Wiokel  T.  Merti,  472. 

6.  Judgment  n,  o,  v,— Failure  to  take  exception — Act  of  April  22, 
1906,  P,  L,  286,  Where  there  is  no  exception  to  a  judgment 
non  obstante  veredicto,  and  the  only  assignment  of  error  is  to 
the  action  of  the  court  in  that  respect,  the  appeal  may  be  quashed. 
The  court  is  not  required  to  grant  an  exception  and  place  it  in 
the  record  unless  it  is  asked  for  by  the  losing  party.  Merritt  t. 
L.  V.  B.  B.  Co.,  219. 

7.  Parties — Misjoinder— Employment  of  counsel.  In  an  action 
by  three  attorneys  to  recover  fees,  the  defendant  cannot  claim 
a  misjoinder  of  plaintiffs,  where  it  appears  from  the  statement  of 
claim  and  the  affidavit  of  defense,  that  the  defendant  employed 
one  of  the  plaintiffs  as  counsel  in  certain  litigation,  with  author- 
ity in  such  plaintiff  to  employ  other  counsel,  and  the  other  two 
plaintiffs  were  employed  in  pursuance  of  such  authority  and 
participated  in  the  litigation  for  the  fees  in  which  the  suit  was 
brought.    Bourke  ?.  Beckley,  76. 

8.  Pleading — Statement  of  daim — Insufficient  statement — Affv- 
davit  of  defense.  In  an  action  for  goods  sold  and  delivered  a  state- 
ment of  claim  which  sets  forth  a  number  of  items  indicated  by 
unintelligible  abbreviations,  letters  and  figures  lumped  as  to 
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amount,  and  followed  by  the  words  ''  Leaded  and  plate  glass  as 
per  estimate  ninety  doUars;  shelving  and  wainscoting  as  per 
estifnate  fifty-five  doUars/'  is  an  insufficient  statement  of  claim, 
and  does  not  impose  upon  the  defendant  the  duty  of  filing  an 
affidavit  of  defense. 

An  order  discharging  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  will  not  be  reversed  on  appeal  in  doubt- 
ful and  uncertain  cases,  but  only  in  such  as  are  clear  and  free  of 
doubt.    DaTia  t.  Komer,  542. 

9.  Points — Answers  to  points — Qualification  of  answers.  An- 
swers to  points  for  charge  should  be  direct,  clear,  unequivocal 
and  responsive.  Whilst  they  may,  and  in  certain  cases  should, 
contain  such  qualifications,  explanations  or  observations  as  will 
render  the  points  clear  and  bring  them  into  conformity  with  the 
facts,  the  evidence,  or  the  law  of  the  case,  yet  care  should  be 
taken  that  the  party  presenting  the  point  be  given  the  full 
benefit  of  the  legal  principle  expressed  in  it,  if  it  is  correctly  and 
clearly  stated  and  is  pertinent. 

Generally  speaking,  the  addition  to  the  affirmation  of  a  point, 
of  remarks  not  erroneous  in  themselves,  does  not  constitute 
reversible  error,  but  it  may  be  error  where,  upon  a  view  of  the 
entire  charge  and  the  subject-matter,  the  conclusion  naturally 
arises  that  the  principle,  clearly  and  correctly  stated  in  a  point 
was  obscured  or  the  force  of  the  point  was  weakened  by  the 
addition  of  remarks  irrelevant  to  it.  Gom.  t.  Storey^ 
282. 

10.  Refusal  of  new  trial — Discretion  of  court — Assignment  of 
error.  Where  there  has  been  no  misuse  of  discretion  by  the  lower 
court  in  refusing  a  new  trial,  such  refusal  is  not  assignable  as 
error.    Fraser  t.  Stratford,  72. 

11.  Rules  of  court — Plea — Non  est  factum — Promissory  note — 
Indorsers — Proof  of  sigruUures.  In  an  action  upon  a  promissory 
note,  the  plaintiff  will  not  be  required  to  prove  signatures  of 
indorsers,  where  the  defendant  has  failed  to  comply  with  a  rule 
of  court  which  requires  a  plea  of  non  est  factum  to  be  filed  and 
verified  by  oath,  and  it  is  sought  to  put  in  issue  the  execution  of 
a  writing  on  which  the  suit  is  founded.  Orange  Trust  Go.  t. 
Brown,  274. 

12.  Set-off^-Rules  of  court.  Where  the  plea  upon  which  a 
cause  goes  to  issue  gives  notice  that  the  special  matter  set  up 
in  the  affidavit  of  defense  will  be  relied  upon  as  a  set-ofif  at  the 
trial,  and  the  evidence  offered  at  the  trial  although  lacking 
some  elements  of  precision,  is  sufficient,  if  believed,  to  warrant 
a  recovery,  such  evidence  cannot  be  excluded  because  the  items 
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of  set-off  had  not  been  averred  with  minuteness  or  detail  re- 
quired by  a  rule  of  court. 

Rules  of  court  are  made  to  promote  the  administration  of 
justice,  and  necessarily,  the  court  making  such  rules  must  be 
allowed  a  wide  discretion  in  their  interpretation  and  application. 
It  is  only  where  the  record  shows  a  palpable  and  manifest  abuse 
of  such  discretion  that  the  appellate  courts  will  interfere.  Smith 
▼.  Smith,  423. 

13.  Tried — Answer  to  points — Charge — Harmless  error.  Judg- 
ment on  a  verdict  will  not  be  reversed  because  the  trial  judge 
gave  somewhat  misleading  answers  to  two  points,  where  it 
appears  from  the  clear  and  express  instruction  given  in  the  gen- 
eral charge  that  the  jury  could  not  have  been  misled  by  the 

*    answers  to  the  points.    Whelan  ▼.  Miller,  91. 

14.  Trial — Charge — Misstaiements  in  charge.  Where  the 
material  questions  of  a  case  have  been  fairly  and  intelligently 
and  on  the  whole  correctly  presented  to  the  jury,  error  will  not 
lie  because  of  slight  or  immaterial  inaccuracy  or  statement  of 
evidence. 

If  counsel  feels  that  there  is  any  misstatement  of  the  evidence 
by  the  judge,  it  is  his  duty  to  call  the  attention  of  the  court  to 
the  same  at  the  time,  so  that  it  may  be  corrected. 

A  vague  or  insuflBcient  answer  to  a  point  is  not  a  ground  for 
reversal  where  it  is  obvious  from  the  charge  that  the  jury  was 
not  misled  by  the  answer.    Com.  ▼.  Martin,  626. 

15.  Trial — Oversight  of  judge  as  to  answering  a  point — Duty  of 
counsel  Where  a  judge  writes  answers  to  several  points  sub- 
mitted to  him,  but  inadvertently  fails  to  read  one  of  the  points 
and  its  answer  to  the  jury,  it  is  the  duty  of  counsel  to  call  the 
judge's  attention  to  the  oversight,  and  if  this  is  not  done,  the 
judgment  will  not  be  reversed  because  of  the  failure  of  the  judge 
to  read  the  point  and  answer.    Dixon  v.  Snyder  Twp.,  148. 

16.  Trial — Withdrawal  of  juror — Continuance — Objectionable 
remarks  by  counsel.  As  a  general  rule  a  motion  to  withdraw  a 
juror  and  continue  the  case,  upon  the  ground  of  objectionable 
remarks  made  by  counsel  in  addressing  the  jury,  is  addressed 
to  the  sound  judicial  discretion  of  the  trial  court,  and  its  refusal 
of  the  motion  is  reviewable  only  for  abuse  of  discretion. 

Where  coimsel  makes  a  statement  to  the  jury  which  might 
convey  the  impression  that  he  had  personal  knowledge  as  to  the 
statement  which  he  made,  but  immediately  upon  objection 
states  that  he  did  not  wish  the  jury  to  think  that  he  was  testi- 
fying as  to  the  correctness  of  the  remark,  and  the  court  at  once 
cautions  the  jury  to  pay  no  attention  to  the  statement  of  coun- 
VoL.  xux — 46 
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sel  as  to  matters  of  fact,  but  to  take  the  testimcmy  of  the  wit- 
nesses, the  court  is  not  guilty  of  a  breach  of  discretion  in  reusing 
to  withdraw  a  juror  and  continue  the  cases;  nor  is  such  a  remark, 
under  the  circumstances,  of  so  exceptional  a  kind  as  to  render 
it  the  imperative  duty  of  the  court  to  at  once  withdraw  a  juror 
and  contmue  the  case.    Lopresti  ▼•  Sulkin,  417. 

PRACTICE,  EQUITY. 

1.  Appeals— Assignments  of  error— Exceptums.  Hoffman  t. 
Strong,  546. 

PRACTICE,  Q.  S. 

1.  Criminal  law — Special  exception — Nunc  pro  tunc.  Com. 
▼.  Duffy,  344. 

PREFERENCE. 

1.  Knowledge  of  insolvency  by  a  preferred  creditor— Evidence — 
Bankruptcy,    Horine  v.  Luria,  171. 

PREMIUMS. 

1.  Payment  of  first  premium — Insurance— Life  insurance — 
Payment  in  notes— Waiver— Act  of  May  3, 1909,  P.  L.  J^OS.  Bills 
▼.  Anderson,  245. 

2.  Premium  receipt  book — Failure  to  enter  premiums — InsuT' 
ance — Life  insurance.    Dominco  ▼.  Prudential  Ins.  Co.,  156. 

PRINCIPAL  AND  AGENT. 

1.  Contract — Sale— Evidence — Case  for  jury.  Fraser  ▼.  Strat- 
ford, 72. 

2.  Negligence — Master  and  servant — Vice  principal — FeUouh 
servarU — Act  of  June  10,  1907,  P.  L.  52S.  Feeney  ▼.  Abelson. 
163. 

3.  Real  estate  broker — Commissions.  An  agent  employed  to 
secure  a  purchaser  of  real  estate  has  earned  his  commission 
when  he  procures  a  party  with  whom  his  principal  actually 
contracts. 

Where  an  owner  of  land  places  his  property  in  the  hands  of 
an  agent  for  sale,  and  there  are  incmnbrances  upon  the  land,  the 
agent  has  nothing  to  do  with  the  removal  of  the  incumbrances. 
He  does  not  lose  his  right  to  commissions  simply  because  the 
owner  of  the  land  is  unable  to  procure  a  release  or  discharge  of 
such  incumbrance.    Irons  ▼.  Snyder,  522. 

4.  Selling  liquor  without  a  license — Peddling  beer.  Com.  ▼• 
Martin,  626. 


Digitized  by 


Google 


INDEX.  707 

PRINCIPAL  AND  AGENT-om^nued. 

6.  Traveling  freight  agent — AtUhority  of  agerU — Railroad  eom- 
pany.    N.  T.  Cent.  &  H.  B.  B.  B.  Co.,  453. 

PROMISSORY  NOTES. 

1.  Indorsement — Indorser  signing  as  agent.  An  indorser's 
signature  followed  merely  by  the  word  "  agent "  makes  the 
indorser  personally  liable,  inasmuch  as  such  an  indorsement 
is  not  restrictive. 

In  an  action  on  a  promissory  note  by  a  trust  company  where 
the  defense  is  that  the  note  was  fraudulently  disposed  of  by  the 
payee,  the  defendant  has  the  right  to  freely  cross-examine  the 
treasurer  of  the  plaintiff  in  order  to  show  that  the  plaintiff  was 
not  a  holder  in  due  course,  without  notice,  so  as  to  cast  the  bur- 
den on  the  plaintiff  of  proving  its  right  to  recover  under  the 
Act  of  May  16,  1901,  P.  L.  194. 

In  an  action  upon  a  promissory  note  where  the  main  question 
is  whether  or  not  the  note  was  fraudulently  used  and  disposed 
of  by  the  payee,  and  the  testimony  on  the  subject  is  oral,  the 
case  must  be  referred  to  the  jury  to  determine  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  their  testimony. 

If  in  such  a  case  the  defendant  can  sustain  his  allegations  of 
fraud,  the  burden  is  upon  the  plaintiff  to  show  affirmatively 
that  it  was  an  innocent  purchaser  for  value  without  knowledge 
of  the  fraud.    Orange  Trust  Co.  ▼•  Brown,  274. 

2.  Judgment— Opening  jvdgment — Issue  to  determine  validity  of 
judgment — Alteration.    Bond  v.  Cole,  144. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Case  for  jury — Destruction  of  shade  tree — Negligence— Gas 
company— Evidence.    Palmer  ▼.  Chester  Co.  Oas  Co.,  572. 

2.  Case  for  jury — Negligence — Contributory  negligence — Side- 
walk— Borough.    Councilman  ▼.  Oaleton  Boro.,  138. 

3.  Case  for  jury — Refusal  of  new  trial — Practice,  C.  P. — Z)w- 
cretUm  of  court — Assignment  of  error — Evidence — Contract — Sale — 
Principal  and  agent*    Fraser  v.  Stratford,  72. 

4.  Charge — Appeals— ^Evidence — Assignments  of  error.  Irons 
T.  Inyder,  522. 

6.  Charge — Criminal  law — Reasoruible  doubt.  Com.  ▼.  Duffy, 
344. 

6.  Charge— Failure  to  ask  instructions — Appeals — Assignments 
of  error — Ansu>ers  to  points.    Little  v.  Fearon,  634. 

7.  Charge — Practice,  C.  P. — Trial — Answer  to  points — Harm- 
less error.    Whelan  ▼.  Miller,  91. 

8.  Jurisdiction— Justice  of  the  peace — Contract — Cultivating 
tobacco  crop  on  shares.    Seldomridfe  ▼.  Oibble,  498. 


Digitized  by 


Google 


708  INDEX. 

PROVINCE  OP  CX)URT  AND  JURY— conemurf. 

9.  Jvry  trial— Pointa  for  chctrge — Verdict— Effect  of  verdict — 
Eqaiiy — Divorce— AduUery — Recrimination— AmendmerU — Pleadr 
ing — Appeals — Aaeignmenta  of  error— Failure  to  accept — More 
than  one  subject.    Jackson  ▼•  Jackson,  18. 

10.  Practice,  C,  P. — Trial— Charge — Mieetatemente  in  charge. 
Com.  ▼.  Martin,  626. 

11.  Questions  of  fact — Road  law — Appeals — Certiorari — Re- 
view,   Drumore  Twp.  Road,  493. 

12.  Qvsstion for  jury — Negligence — Railroads — Trespasser— Boy 
killed  crossing  tracks— Infant,    Barto  v.  Penna.  B.  B.  Co.,  36. 

13.  Sewers— Boroughs — Plan  adopted  by  borough — Negligence. 
Bingwalt  ▼.  Atglen  Boro.,  517. 

PUBLIC  OFFICERS. 

1.  Action  of— Burgess  and  council— Boroughs — Annexaiion  of 
land— Equity— ^Jurisdiction— Act  of  April  22,  190S,  P.  L.  247. 
Flster  Y.  Kutztown  Boro.,  483. 

2.  Candidates — Libel — Criminal  law— Evidence — Admissions, 
Com.  ▼.  Storey,  282. 

3.  City  solicitor— Fees — Tide  to  office — Quo  warranto,  A  rule 
on  the  prothonotary  to  pay  over  to  a  person  claiming  to  be  the 
solicitor  of  a  city,  the  statutory  docket  fees  allowed  to  attorneys 
under  the  Act  of  April  2,  1868,  P.  L.  3,  involves  a  question  of 
title  to  oflBce,  where  it  appears  that  the  judgments  on  which  the 
fees  were  claimed,  had  been  entered  on  the  motion  of  another 
attorney  who  claimed  to  be  the  city  solicitor.  In  such  a  case 
the  proper  remedy  of  the  claimant  of  the  fees  was  by  a  writ  of 
quo  warranto  to  test  the  other  attorney's  right  to  act  as  city 
solicitor.    Flick's  Case,  402. 

4.  Compensation — County  commissioners — Traveling  expenses 
—Meats- Acts  of  May  7,  1889,  P,  L,  109,  May  IS,  1889,  P,  L, 
200,  and  April  I4,  1905,  P,  L.  167,  Under  the  Acts  of  May  7, 
1889,  P.  L.  109,  May  13,  1889,  P.  L.  200,  and  April  14,  1905, 
P.  L.  167,  county  conmiissioners  cannot  include  meals  as ''  travel- 
ing expenses  necessarily  incurred  in  the  discharge  of  their  official 
duties."  The  statutes  limit  them  to  transportation  expenses, 
and  nothing  more.    Com.  v.  Moore,  321. 

5.  County  auditors-r-Reports — Filing  reports  in  court — Act  of 
April  15, 1834,  P,  L.  587.  The  filing  of  county  auditors'  reports 
in  the  office  of  the  prothonotary  among  the  records  of  the  court 
of  common  pleas  is  a  sufficient  compliance  with  the  Act  of 
April  15, 1834,  P.  L.  537.  The  reports  need  not  be  brought  into 
open  court  and  filed  by  direction  of  the  court. 

On  an  appeal  from  a  judgment  of  the  court  of  common  j^eas 
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against  a  public  officer  who  has  appealed  from  the  report  of 
county  auditors,  the  appellate  court  will  not  reverse  the  judg- 
ment, because  the  trial  court  admitted  in  evidence  and  ruled  on 
reports  of  previous  years  alleged  to  be  conclusive  against  the 
appellant,  where  the  latter  has  failed  to  print  such  reports  in 
his  paper-book. 

Where  county  auditors  have  audited  the  accounts  of  a  public 
officer,  and  their  report  has  been  filed  and  not  appealed  from, 
their  successors  four  years  afterwards  have  no  jurisdiction,  in 
the  absence  of  fraud,  to  pass  upon  claims  that  should  have  been 
made  four  years  before.    Cogan  v.  Bedford  Co.,  262. 

6.  County  treasurer — Audit  of  accounts — Filing  of  auditor^a 
report  in  common  pleas — Act  of  April  15,  18S4t  P*  L.  537 — Comr 
mission  on  state  taxes,  A  report  of  county  auditors  was  filed 
among  the  records  of  the  court  of  common  pleas  within  the 
meaning  of  the  Act  of  April  15, 1834,  P.  L.  537,  where  it  appears 
that  on  the  completion  of  the  report  of  the  auditors  it  was  taken 
to  the  court  of  common  pleas  and  there  filed  with  the  prothono- 
tary  who  noted  thereon  the  character  of  the  paper,  the  date  and 
fact  of  filing,  and  signed  his  name  as  prothonotary,  and  placed 
the  report  in  a  box  kept  for  the  filing  of  auditors'  reports,  among 
the  miscellaneous  papers  of  the  common  pleas.  It  is  not  neces- 
sary that  such  reports  should  be  taken  into  open  court  and  filed 
by  direction  of  the  court. 

Where  the  reports  of  county  auditors  for  the  years  1903,  1904 
and  1905  show  settlements  with  the  county  treasurer  unappealed 
from,.such  treasurer  cannot  in  1909,  after  his  term  has  expired, 
claim  for  commissions  of  one  per  cent  for  state  tax  by  him  paid 
over  to  the  state  treasurer  for  the  years  1903,  1904  and  1905, 
when  he  was  county  treasurer. 

In  such  a  case  the  treasurer,  in  the  absence  of  fraud,  was  not 
entitled  to  recover  on  the  moral  obligation  which  existed  in  his 
favor  requiring  the  county  to  pay  him  his  commissions  on  the 
state  taxes,  and  an  alleged  promise  of  the  county  commissioners 
to  pay  him,  made  after  the  auditors'  reports  had  become  ab- 
solute. Even  if  there  were  a  moral  obligation  his  remedy  would 
be  in  assumpsit  against  the  coimty.    Ouyer  v.  Bedford  Co.,  60. 

7.  Municipal  or  county  officers — Municipalities— Cities  of  the 
first  class — House  of  detention — Contracts — Advertisements— Act 
of  July  £,  1901,  P.  L.  601.    Price  ▼.  Walton,  1. 

PURE  FOOD  LAW. 

1.  Food  law — Oleomargarine — Coloration — Act  of  May  29, 
1901,  P.  L.  3£7.    The  Act  of  May  29,  1901,  P.  L.  327,  which 
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prohibits  the  sale  and  manufacture  of  tdeomargarine  ^'  which 
shall  be  an  imitation  of  yellow  butter  produced  from  pure  un^ 
adulterated  milk,  or  cream  of  the  same^  with  or  without  cdoring 
matter/'  applies  to  all  butter  made  wholly  from  the  milk  of 
cows  by  the  ordinary  processes  of  manufacture  having  a  yellow 
color,  although  that  color  may  vary  in  degree,  and  whether  the 
natural  color,  or  a  color  artificially  produced  in  imitation  of  the 
natural  color.  It  is  not  to  be  confined  to  butter  made  in  June 
which  has  a  distinct  yellow  color  and  which  is  known  as  ''  June 
butter  "  or  "  commercial  butter." 

On  the  trial  of  an  indictment  for  violation  of  the  act  of  May  29, 
1901,  where  the  evidence  shows  that  the  oleomargarine  in  ques- 
tion contained  cotton  seed  oil  and  butter  fat,  and  in  the  opinion 
of  the  expert  chemist  palm  oil  also,  and  that  it  possessed  a  dis- 
tinct yellow  butter  color,  the  case  is  necessarily  for  the  jury. 

On  the  trial  of  such  an  indictment  where  samples  of  oleomar- 
garine and  butter  were  to  be  sent  out  with  the  jury  for  the  pur- 
pose of  applying  the  testimony  of  the  witnesses  to  the  exhibits  in 
the  case,  it  is  not  error  for  the  court  to  tell  the  jury  that  they 
ought  not  to  substitute  their  own  judgment  irrespective  of  what 
the  witnesses  said,  or  their  own  comparisons  of  the  samples  for 
the  sworn  testimony  which  they  had  in  the  case. 

In  such  a  case  an  offer  to  introduce  a  sample  of  what  was  al- 
leged to  be  yellow  butter  for  the  purpose  of  establishing  a  stand- 
ard of  comparison  without  offering  to  show  that  the  proposed 
standard  was  in  fact  butter,  was  clearly  inadmissible  and  prop- 
erly rejected  by  the  court.  An  offer  to  introduce  a  sample  of 
artificially  colored  oleomargarine  is  also  irrelevant.  Com.  v. 
CleweU,  389. 

2.  Food  law — Oleomargarine— Coloration — Act  of  May  29, 1901, 
P,  L.  S27.  The  Act  of  May  29,  1901,  P.  L.  327,  which  prohibits 
the  sale  and  manufacture  of  oleomargarine  "  which  shall  be  an 
imitation  of  yellow  butter  produced  from  piu*e  unadulterated 
milk,  or  cream  of  the  same,  with  or  without  coloring  matter,'' 
applies  to  all  butter  made  wholly  from  the  milk  of  cows  by  the 
ordinary  processes  of  manufacture  having  a  yellow  color,  al- 
though that  color  may  vary  in  degree,  and  whether  the  natural 
color,  or  a  color  artificially  produced  in  imitation  of  the  natural 
color.  It  is  not  to  be  confined  to  butter  made  in  June  which 
has  a  distinct  yellow  color,  and  which  is  known  as  "  June  butter  " 
or  "  conmiercial  butter." 

On  the  trial  of  an  indictment  for  violation  of  the  act  of  May  29, 
1901,  where  the  defendant  offers  evidence  to  show  that  oleomar- 
garine had  necessarily  a  yellow  tint,  the  commonwealth  may  in- 
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troduce  in  evidence  a  package  of  white  oleomargarine  not  only 
for  the  purpose  of  showing  that  oleomargarine  is  not  necessarily 
yellow,  but  also  as  a  standard  of  comparison  with  the  oleomar- 
garine bought  from  the  defendant  which  was  shown  to  have  in- 
gredients that  would  account  for  its  yellow  color. 

In  such  a  case  an  offer  of  a  package  of  butter  by  the  defendant 
as  yellow  butter  is  properly  rejected  where  there  is  no  offer  to 
prove  that  such  butter  was  the  natural  product  of  cream.  Gom* 
V.  Iffnataviff,  397. 

QUO  WARRANTO. 

1.  Corporations — Voting  of  ^ock— Building  and  loan  associor 
Hona — Injunction—Equity — Act  of  June  H,  1886,  P.  L.  621, 
Gallagher  v.  McAdams,  81. 

2.  Public  officers — City  solicitor— Fees — Title  to  office — Ad  of 
AprU  2y  1868,  P.  L.  3.    FUek's  Case,  402. 

RAILROADS. 

1.  Beneficial  associations — Institution  of  suit  by  widow — Judg- 
ment of  nonsuit— Act  of  April  15,  1851,  P.  L.  669.  Snyder  ▼. 
Penna.  B.  B.  Co.,  111. 

2.  Beneficial  associations —  Negligence — Suit  by  widow — Mother 
as  beneficiary— Acts  of  AprU  15,  1851,  P.  L.  674  «^  ^pri^  ^^i 
1855,  P.  L.  309.    Botonti  v.  Penna.  B.  B.  Co.,  595. 

3.  Boy  killed  crossing  tracks — Trespasser — Question  for  jury — 
Negligence — Infant.    Barto  v.  Penna.  B.  B.  Co.,  36. 

4.  Carriers— Baggage — Warehousemen.  Where  a  traveling 
salesman  checks  on  a  mileage  book  two  tnmks  containing  sam- 
ples belonging  to  his  employer,  without  stating  to  the  baggage 
agent  the  contents  or  ownership  of  the  trunks,  and  leaves  on 
the  same  train  with  the  trunks,  departing  about  six  o'clock  of  a 
simmier  evening,  and  stops  over  at  an  intermediate  station  for 
the  night,  and  the  trunks  arrive  at  their  destination  at  seven 
o'clock  that  evening,  and  not  being  called  for,  are  placed  in  the 
baggage  room  where  they  are  destroyed  at  three  o'clock  in  the 
morning  by  fire  which  burned  the  station,  the  railroad  com- 
pany will  not  be  liable  for  the  loss  because  (1)  its  liability  as  a 
carrier  ceased  when  the  trunks  were  placed  in  the  baggage  room; 
(2)  because  it  was  not  liable  for  merchandise  carried  as  baggage, 
and  (3)  because  it  was  not  liable  for  the  loss  of  property  other 
than  that  of  a  passenger. 

In  such  a  case  the  fact  that  the  salesman  paid  a  small  amoimt 
for  the  excess  weight  of  the  tnmks  is  immaterial.  Merritt  v. 
L.  V.  B.  B.  Co.,  219. 
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5.  Carriers — Discrimination— Contract.  An  agreement  by  a 
railroad  company  to  place  freight  on  a  siding  of  a  competing  line 
at  the  same  rate  as  that  charged  by  the  competing  line,  is  not  an 
agreement  involving  an  unlawful  discrimination,  where  it  ap- 
pears that  the  railroad  company  had  no  published  or  established 
rate  to  the  siding  in  question,  and  there  is  no  charge  that  the  same 
concession  was  ever  asked  for  or  desired  by  any  other  shipper. 
N.  T.  Gent.  &  H.  B.  B.  B.  Co.  ▼.  Deer  Creek  Lumber  Co.» 
453. 

6.  Negligence — " Stop,  look  and  listen*' — Contributory  neg- 
ligence,    Haai  ▼.  North.  Cent.  By.  Co.,  106. 

7.  Occupation  of  highway  by  railroad — Road  law — Vacation  of 
road—Acts  of  February  19,  1849,  sec.  13,  P.  L.  79  and  June  13, 
1836,  P.  L.  651.    Drumore  Twp.  Bead,  493. 

8.  Opening  road  across  railroad — Jurisdiction — Road  law — Act 
of  June  7,  1901,  P.  L.  531.    Bristol  Twp.  Boad,  549. 

9.  Ownership  of  lands — Annexation  of  land— Boroughs — Pctf- 
turners,    McDonough  v.  Oeng emer,  449. 

10.  Railroad  company — Principal  and  agent — Traveling  freight 
agent — Authority  of  agent.  The  traveling  freight  agent  of  a 
railroad  company  may  bind  his  company  by  an  agreement  with 
a  shipper  to  place  freight  on  a  siding  of  another  line  at  a  particu- 
lar rate,  where  it  appears  that  the  agent  had  for  several  years 
been  quoting  freight  rates  to  the  shipper  and  arranging  for  the 
latter's  shipments,  that  the  agreement  in  question  was  the  in- 
ducement which  procured  the  shipment  for  the  agent's  line,  and 
that  the  agent's  authority  had  never  before  been  questioned  or 
controverted  by  the  railroad  company. 

A  principal  is  bound  by  the  contract  of  his  agent  acting  within 
the  scope  of  his  apparent  authority. 

The  scope  of  the  authority  of  an  agent  may  be  proved  by 
showing  what  duties  he  performed,  and  for  what  length  of  time; 
if  the  agent's  authority  to  make  a  contract  is  disputed  by  his 
alleged  principal,  the  latter  will  not  be  permitted  to  ask  the 
agent  whether  he  had  authority  to  make  any  such  contract,  and 
if  the  agent  answers  the  question  in  the  negative,  both  question 
and  answer  should  be  stricken  out.  N.  Y.  Cent,  it  H.  B.  B.  B. 
Co.  Y.  Deer  Creek  Lumber  Co.,  453. 

11.  Street  railways — Corporations — Contracts — Turnpike  com- 
pany —  Ultra  vires.  Doylestown  &  Danborouffh  Tpk.  Co.  v. 
Phila.  &  Saston  Slec.  By.  Co.,  381,  383. 

12.  Street  railways— Eminent  domain — Award  of  viewers — Ap- 
pealr—Act  of  June  1, 1907,  P.  L.  368.  Where  a  report  of  viewers 
awarding  damages  against  a  street  railway  company  for  land 
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condemned  is  filed  and  marked  "  within  report  read  and  con- 
firmed nisi/'  and  one  month  thereafter  is  marked  by  the'pro- 
thonotary  ''no  exceptions  having  been  filed  confirmed  abso- 
lutely/' an  appeal  taken  ten  days  thereafter  is  too  late  and  will 
be  stricken  off  by  the  court.  Under  the  Act  of  June  1,  1907, 
P.  L.  368,  the  appeal  must  be  taken  within  thirty  days  after  the 
first  confirmation.  The  mere  fact  that  the  court  added  the 
word  "  nisi  "  is  immaterial.  By  using  the  word  the  court  may 
have  intended  merely  to  afford  an  opportunity  to  file  exceptions, 
or  to  preserve  the  right  of  appeal  for  thirty  days.  Altoona  it 
L.  V.  Elec.  By.  Co.  ▼.  MiUer,  102. 

13.  Street  railways — Negligence — Collision  betvoeen  horse  and 
wagon — "Stop,  look  and  listen*'— Death.  Sheeti  v.  United 
Tract.  Co.,  177. 

REAL  ESTATE. 

1.  Annexation  of  land— Boroughs — Action  of  burgess  and  coun^ 
cUr-Equity-^urisdiction—Act  of  April  22,  1903,  P.  L.  247. 
Filter  ▼•  Kutztown  Boro.,  483. 

2.  Change  of  grade — Widening  of  street — Appointment  of 
viewers — Road  law — Boroughs — Action  of  borough  council — Act 
of  May  24,  1878,  P.  L.  129.  Schlott  v.  Terre  Hill  Bore, 
197. 

3.  Conveyance  of  premises-— Landlord  and  tenant — Assignment 
of  lease— Ldability  of  rent  to  grantee — Attornment — Statute  of  82 
Henry  VIII  Chap.  34.    Braker  v.  Deuser,  215. 

4.  Deed  —  Consideration  — Fraudulent  conveyance  —  Rights  of 
creditor — Deed  from  parent  to  child—Evidence — Burden  of  proof. 
Ghisolm  Y.  Moore,  132. 

6.  Ownership  of  lands — Annexation  of  land— Boroughs — Peti- 
tioners.   McDonough  ▼.  Oenaemer,  449. 

6.  Real  estate  broker — Commissions — Principal  and  agent. 
Irons  ▼.  Snyder,  522. 

7.  Road  law— Opening  road — Vacating  road — Improvements — 
Act  of  June  13, 1836,  P.  L.  551.    Bristol  Twp.  Road,  549. 

8.  Sale  of  real  estate — Interest — Payment— Contract.  Buck  ▼. 
Mut.  B.  &  L.  Assn.,  128. 

9.  Strip  of  land — Sidewalk — Title— Evidence — Adverse  posses* 
sion.    Green  ▼.  Simpson,  334. 

REAL  ESTATE  BROKER,  see  Brokers. 

REASONABLE  DOUBT. 

1.  Criminal  law — Charge.    Com.  ▼•  Duffy,  344. 
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RECORD. 

1.  Criminal  law — Idle  and  disorderly  person— Justice  of  the 
peace— Jurisdiction— Nummary  conviction.  Gom.  ▼.  DiTOBkein, 
614. 

2.  Judgment— Striking  off  judgment — Reservation  of  law — Mo- 
tion for  judgment  n.  0.  V,    Snyder  ▼.  Penna.  B.  B.  Go.,  67. 

REPLEVIN. 

1.  Landlord  and  tenant — Distress — Agreement  as  to  repairs — 
Extension  of  time,    Olick  ▼.  Doyle,  341. 

REPORTS. 

1.  Filing  reports  in  court — Public  officers — County  auditors — 
Act  of  April  16,  18S4,  P.  L.  6S7.    Gogan  v.  Bedford  Go.,  262. 

RES  ADJUDICATA. 

1.  Decree  of  orphans*  court — Decree  of  Superior  Court — Ex- 
ecutors and  administrators — Inclusion  of  rents  in  executor's  ac- 
count. Where  an  executor  with  the  consent  of  all  parties  in 
interest  includes  rents  from  a  particular  piece  of  real  estate  in 
his  account,  and  a  dispute  arises  before  the  orphans'  court  as  to 
whether  such  rent  belonged  to  certain  devisees  mentioned  in 
the  will,  or  to  the  residuary  legatees,  and  the  orphans'  court 
awards  the  rents  to  the  particular  devisees,  and  upon  appeal 
by  the  residuary  legatees  alone,  the  Superior  Court  enters  a 
decree  reversing  the  orphans'  court,  and  the  Supreme  Court  re- 
fuses to  allow  an  appeal  from  the  Superior  Court,  and  the 
Superior  Court  refuses  a  reargument,  the  decree  of  the  Superior 
Court  is  final  and  conclusive,  and  the  orphans'  court  must  dis- 
tribute the  fund  in  accordance  with  such  decree.  Metzger's 
Estate,  406. 

2.  Executors  and  administrators — Removed  of  executor — Hus- 
band and  wife.    Hartman's  Estate,  203 

REVIEW. 

1.  Decedents'  estates — Claim  of  surgeon— Findings  of  fad. 
Moyer'B  Estate,  187. 

2.  Decedents'  estates — Debt— Findings  of  fact — Orphans*  court. 
WUhelm'8  Estate,  213. 

3.  Road  law — Appeals — Certiorari — Questions  of  fact.  Dm- 
more  Twp.  Boad,  493. 

ROAD  LAW. 

1.  Appeals — Certiorari — Questions  of  fact — Review.  On  an 
appeal  from  an  order  of  the  court  of  quarter  sessions  dismissing 
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exceptions  to  the  report  of  viewers  vacating  a  public  road,  the 
appellate  court  cannot  review  matters  of  fact  although  such 
matters  are  discussed  in  the  opinion  of  the  court  below.  The 
writ  of  certiorari  in  such  a  case  brings  up  the  record  only.  Dru- 
more  Twp.  Road,  493. 

2.  Boroughs — Action  of  borough  council — Widening  of  street — 
Change  of  grade — Appointment  of  mewers — Act  of  May  24,  1878, 
P.  L,  129,  A  mere  motion  adopted  at  a  meeting  of  a  borough 
council ''  that  the  building  line  "  of  a  street  named  ''  be  moved 
two  feet  west,"  without  more,  furnishes  no  warrant  for  applica- 
tion for  the  appointment  of  viewers  under  the  Act  of  May  24, 
1878,  P.  L.  129,  or  any  other  act. 

If  after  the  adoption  of  such  a  motion,  an  owner  of  land  on  the 
street  voluntarily  applies  for  a  permit  authorizing  her  to  dig  up 
the  street  for  the  purpose  of  making  a  sidewalk  along  her  prop- 
erty, and  upon  this  permit  being  granted  she  puts  back  her 
fence  and  makes  her  pavement,  such  action  on  her  part  a£fords 
no  ground  for  the  appointment  of  viewers.  Sehlott  v.  Terra 
Hill  Bore,  197. 

3.  Opening  road—Vacating  road— Ad  of  June  13,  1886,  P.  L. 
661 — Improvements.  Combining  in  one  petition  a  prayer  to 
open  a  road,  and  to  vacate  another  that  may  be  thus  rendered 
useless,  inconvenient  or  burdensome,  is  not  improper  practice 
if  the  statutory  requirements  relating  to  opening  and  vacating 
roads  are  observed  in  other  particulars. 

The  requirements  of  the  Act  of  June  13,  1836,  sec.  18,  P.  L. 
551,  that  the  road  to  be  vacated  shall  be  useless,  inconvenient 
or  burdensome,  is  in  the  disjunctive,  and  it  is  not  necessary 
that  all  the  elements  should  be  present  to  justify  a  vacation.  If 
any  one  of  the  three  conditions  is  found  to  exist  to  the  satisfac- 
tion of  the  court,  a  sufficient  reason  in  this  regard  is  established. 

A  mere  allegation  in  the  petition  that  the  road  is  useless,  etc., 
is  sufficient  to  warrant  the  appointment  of  viewers.  It  is  not 
necessary  to  state  the  facts. 

A  report  of  viewers  which  states  that  "  there  are  no  improve- 
ments along  the  line  to  be  laid  out  "  is  not  defective  in  failing  to 
set  out  the  fact  that  a  railroad  was  on  the  ground.  A  railroad 
on  the  ground  is  not  such  an  improvement  as  to  other  land- 
owners as  requires  mention  in  the  report.  Bristol  Twp.  Road, 
549. 

4.  Railroads— Opening  road  across  railroad— Jurisdiction — 
Act  of  June  7,  1901,  P.  L.  681.  The  fact  that  the  draft  accom- 
panying the  report  of  a  board  of  viewers  shows  that  *'  the  new 
road  opened  was  laid  out  over  the  tracks  of  a  railroad  company 
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at  grade"  does  not  oust  the  jurisdiction  of  the  court,  where  it 
appears  that  the  only  party  objecting  was  the  owner  of  land  on 
each  side  oi  the  road  to  be  opened;  that  the  county  commis- 
sioners could  not  construct  a  road  at  grade  without  the  consent 
of  the  court,  and  that  the  railroad  company  filed  a  stipulation 
to  pay  all  costs  and  damages  and  to  construct  an  overhead  or 
underneath  crossing  as  may  be  required  by  the  court  of  common 
pleas.    Bristol  Twp.  Road,  549. 

6.  Sidewalks — Change  of  grade — Acts  of  April  3,  1861  ^  P.  L. 
SBO,  May  U,  1878,  P.  L,  129,  May  22,  1883,  P.  L.  39,  June  13, 
1874,  P.  L.  283,  and  May  26,  1891,  P.  L.  116.  Municipal  au- 
thorities cannot  impose  upon  property  owners  the  burden  of 
grading  sidewalks  to  meet  substantial  changes  in  the  grade  of 
the  cartway. 

A  petition  for  appointment  of  viewers  to  assess  damages  for  a 
change  of  grade  of  a  sidewalk  to  conform  to  street  level,  is  suffi- 
cient to  give  the  court  of  common  pleas  jurisdiction,  which 
avers  that  the  cartway  of  the  street  had  been  cut  away  and 
lowered  gradually  from  time  to  time  within  the  past  six  years, 
and  that  in  order  to  make  the  sidewalk  grade  conform  to  this 
changed  grade  of  the  cartway,  it  was  lowered  "  over  two  feet 
below  the  natural  and  original  level  of  the  ground  and  sidewalk," 
theretofore  in  common  use.  Such  a  proceeding  is  properly 
brought  under  the  Acts  of  May  24,  1878,  P.  L.  129. 

The  Act  of  May  24,  1878,  P.  L.  129,  was  not  repealed  by  the 
Act  of  May  16,  1891,  P.  L.  75,  nor  supplanted  by  the  Act  of 
May  22,  1883,  P.  L.  39. 

An  appeal  from  an  award  of  viewers  in  a  proceeding  under 
the  Act  of  May  24,  1878,  P.  L.  129,  must  be  taken  within  thirty 
days  of  the  filing  of  the  report  as  provided  by  the  Act  of  June  13, 
1874,  P.  L.  283.    Correll  ▼.  Mt.  Jewett  Boro.,  118. 

6.  Vacation  of  road — Occupation  of  highway  by  railroad — Ada 
of  February  19,  1849,  sec.  13,  P.  L.  79,  and  June  13,  1836,  P.  L. 
651.  Under  the  Act  of  June  13, 1836,  sec.  18,  P.  L.  551,  author- 
izing the  appointment  of  viewers  to  vacate  a  public  road,  the 
court  of  quarter  sessions  may  appoint  viewers,  although  prior 
to  the  filing  of  the  petition  a  railroad  company  had  laid  its 
tracks  upon  the  road  in  question  without  having  constructed 
a  new  road  to  take  the  place  of  the  old  one  thus  obstructed. 

Under  the  Act  of  June  13,  1836,  P.  L.  551,  authorizing  the 
appointment  of  viewers  to  vacate  a  public  road,  a  petition  for 
the  appointment  of  such  viewers  is  sufficient  if  it  sets  forth 
that  the  road  had  ''  become  useless,  inconvenient  and  burden- 
some."   Drumore  Twp.  Road,  493. 


Digitized  by 


Google 


INDEX.  717 

RULES  OP  COURT. 

1.  Practice,  C.  P.— Plea—  Non  est  factum— Promissory  note— 
Indorsers— Proof  of  signatures— Act  of  May  16,  190t,  P.  L.  194. 
Orange  Trust  Co.  ▼.  Brown,  274. 

2.  Practice,  C.  P.— Set-off.    Smith  v.  Smith.  423. 

SALES. 

1.  Contract— Evidence — Principal  and  agenb—Case  for  jury. 
Fraser  ▼.  Stratford,  72. 

2.  Coviract— Written  instrument — Parol  evidence.  Diehl  Mfg. 
Go.  ▼.  PhUa.  Slec.  Co.,  257. 

3.  Offer  and  acceptance — Contract — Contract  by  cablegrams — 
Affidavit  of  defense.    CoBgrove  v.  Woodward,  228. 

4.  Power  of  sale — WiU— Conversion — Life  estate — Adverse  pos- 
session— Strip  of  land— Sidewalk— Evidence— Title.  Green  ▼• 
Simpson,  334. 

6.  Sale  of  real  estate — Interest — Payment — Contract.  Beck  ▼• 
Mut.  B.  &  L.  Assn.,  128. 

6.  Sale  on  street— Butchers— Boroughs— Hawkers— Peddlers- 
License— Ordinance.    PhoenixTille  v.  Eyrich,  33L 

7.  Transfer  of  possession — Husband  and  wife — Interpleader. 
A  bill  of  sale  of  household  furniture  by  a  husband  to  his  wife 
executed  the  day  after  a  verdict  was  rendered  against  the  hus- 
band, but  without  any  removal  of  the  furniture  from  the  dwell- 
ing house  in  which  the  husband  and  wife  reside,  or  any  other 
transfer  of  possession  to  the  wife,  will  not  give  the  wife  title  to 
the  furniture  as  against  an  execution  issued  on  the  judgment 
entered  on  the  verdict  against  the  husband,  although  the  wife 
credits  the  consideration  known  in  the  bill  of  sale  on  a  note  of 
her  husband  representing  an  indebtedness  to  her.  The  record- 
ing of  such  a  bill  of  sale  amounts  to  nothing. 

In  such  a  case  where  the  wife  becomes  the  claimant  of  the 
goods  on  a  sheriff's  interpleader,  the  trial  court  cannot  be  con-< 
victed  of  error  in  assuming  the  prices  fixed  in  the  bill  of  sale  as 
sufficient  evidence  of  the  value  of  the  goods,  where  there  is  no 
other  evidence  of  such  value.    Little  v.  Fearon,  634. 

SCHOOL  LAW. 

1.  High  school— Cost  of  tuition— Act  of  May  2S,  1907,  P.  L. 
tot.  Under  the  Act  of  May  23,  1907,  P.  L.  202,  relating  to  the 
payment  to  a  school  district  in  which  high  school  pupils  resident, 
of  another  district,  are  attending,  of  the  pro  rata  cost  of  ''  tui- 
tion and  school  books,''  the  word  ''  tuition  "  does  not  include 
the  cost  of  fuel,  light,  janitor's  salary,  and  other  incidental  ex- 
penses; nor  does  it  include  interest  upon  bonds  of  the  school 
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SCHOOL  LAW— tanHnued. 

district  maiataining  the  high  school.    Norristown  Boro.  8eh. 
Dist.  ▼•  Upper  Merlon  Twp.  8eh.  Dist.,  561. 

SET-OFF. 

1.  Practice,  C,  P. —Rules  of  court.    Smith  ▼.  Smith,  423. 

SEWERS. 

1.  Boroughs — Plan  adopted  by  borough — Negligence.  An 
owner  of  property  abutting  on  the  line  of  a  sewer  in  a  borough, 
cannot  recover  in  an  action  of  trespass  for  such  injuries  to  his 
property  as  were  the  direct  and  necessary  consequence  of  the 
construction  of  the  sewer  according  to  the  plan  adopted  by  the 
borough  authorities;  for  such  injuries  he  is  confined  to  the  remedy 
provided  by  the  statutory  proceeding  before  viewers. 

Municipalities  are  not  bound  to  provide  sewerage  for  the 
natural  flow  of  the  surface  water,  although  they  are  invested 
with  the  power  to  construct  such  sewers  as  in  the  judgment  ijt 
the  officers  exercising  the  corporate  powers  are  necessary  and 
expedient.  When  they  do  adopt  a  plan  of  sewerage  they  are  not 
liable  to  answer  in  an  action  of  trespass  for  damages  resulting 
from  the  inadequacy  of  the  sewers  constructed  according  to  the 
plan  to  meet  the  purpose  contemplated,  although  they  may  be 
called  upon  to  answer  for  injuries  resulting  from  ne^igence  in 
the  actual  work  of  construction,  or  for  failure  to  keep  the  work 
in  repair  after  it  is  completed. 

It  is  a  matter  within  the  discretion  of  the  borough  authorities 
whether  it  is  necessary  to  place  iron  rods  at  the  inlet  of  a  sewer 
to  prevent  the  entrance  of  rubbish  which  might  clog  the  sewer, 
and  the  exercise  of  such  discretion  cannot  be  reviewed  by  judge 
or  juries.    Ungwalt  v.  Atglen  Boro.,  517. 

SIDEWALKS. 

1.  Adverse  poseession-Strip  of  land— Evidence — Title.  Oreen 
V.  Simpson,  334. 

2.  Hole  in  sidewalk —  Negligence — Delivery  of  beer.  Powell  v. 
WUhelm,  268. 

3.  Negligence  —  Contributory  negligence  —  Borough  —  Case  for 
jury.    Gouneilman  v.  Oaleton  Boro.,  138. 

4.  Road  law— Change  of  grade— AcU  of  April  5,  1861,  P.  L. 
S20,  May  2J^,  1878,  P.  L.  It9,  May  22,  188$,  P.  L.  89,  June  IS, 
1874,  P.  L.  283,  and  May  26,1891,  P.  L.  116.  Gorr^U  v.  Mount 
Jewett  Boro.,  118. 

BLANDER,  see  Criminal  Law. 
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SPECIAL  ASSIGNMENTS. 

1 .  Assignment  for  benefit  of  creditors — Individual  assets,  W.  0. 
MacNutt  &  Co'B  AiBigned  Estate,  435. 

STATEMENT  OF  CLAIM,  see  Practice,  C.  P. 

STATUTES. 

1.  Appeals — Assignments  of  error — Rulings  on  evidence— -Ex" 
captions— Act  of  May  11, 1911,  P.  L.  279.    Com.  ▼.  Storey,  282. 

2.  Beneficial  associations — Railroads — Institution  of  suit  by 
widow— Judgment  of  nonsuit — Act  of  April  16,  1851,  P,  L,  669. 
Snyder  v.  Penna.  B.  B.  Co.,  IIL 

3.  Boroughs — Annexation  of  land — Action  of  burgess  and 
council— Equity— Jurisdiction— Act  of  April  22,  1903,  P.  L.  247. 
Fiflter  Y.  KutBtown  Boro.,  483. 

4.  Boroughs — Incorporation  of — Advertising  notice  of  applica- 
tion  of— Act  of  June  26, 1895,  P,  L.  889.  S.  Langdowne  Boro.. 
657. 

6.  Boroughs — Incorporation  of — Appeals — Number  of  appd- 
lants—Act  of  May  9,  1889,  P.  L.  174.  *•  Lanidowne  Boro., 
667. 

6.  Corporations  — Foreign  corporations  — Registration  — Doing 
business— Act  of  April  22, 1874,  P-  L.  108.  Federal  GlasB  Co. 
▼.  Lorentz,  686. 

7.  Corporations — Voting  of  stock— Building  and  loan  associa- 
tions— Injunction— Equity — Quo  warranto — Act  of  June  14, 1836, 
P.  L.  621.    GaUagher  ▼.  McAdams,  8L 

8.  Criminal  law — Professional  thief— Summary  conviction — 
AcU  of  May  13,  1862,  P.  L.  115,  March  16,  1864,  P*  L.  16,  and 
June  7,  1901,  P.  L.  492— Repeal.  Com.  v.  Keeper  of  Co. 
Prison,  647. 

9.  Criminal  law — Unnaturalized  foreigners — Possession  of 
fire  arms— Act  of  May  8, 1909,  P.  L.  466.    Com.  v.  Maloof ,  681. 

10.  Food  law — Oleomargarine — Coloration — Act  of  May  29, 
1901,  P.  L.  327.    Com.  v.  Ignatavig,  397. 

11.  Food  law--Oleomargarine — Coloration — Act  of  May  28, 
1901,  P.  L.  327.    Com.  v.  CleweU,  389. 

12.  Husband  and  wife— Support — Deed  of  settlement — Trust 
and  trustees— Act  of  June  13, 1836,  sec.  29,  P.  L.  539.  Phila.  ▼. 
Meredith,  600. 

13.  Insurance— Life  insurance — Insurable  interest — Designa- 
tion of  beneficiary — Povoer  lo  change  beneficiary— Interpleader — 
Act  of  March  11,  1836,  P.  L.  76.  Sargent  v.  Hancock  Mut. 
Life  Inf.  Co.,  239. 

14.  Insurance— Life  insurance— Payment  of  first  premium— 
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STATUTES— «m«ntied. 

PaymerU  in  notM— Waiver— Act  of  May  5,  1909,  P.  L.  405. 
Illis  ▼.  Anderson,  245. 

15.  Justice  of  the  peace— Fees—Act  of  April  B3, 1901,  P.  L.  160. 
Walsh  ▼.  Morris,  545. 

16.  Liquor  laws — Brewer's  license — License  —  Ownership  of 
buUding  used  as  saloon — Acts  of  May  IS,  1887,  P,  L.  108  and 
June  9,  1891,  P.  L.  £67,    Charles  D.  Kaier  Co.,  413. 

17.  Liquor  law — Selling  liquor  without  a  license — Act  of  May  IS, 
1887,  sec,  15,  P.  L.  108.    Com.  ▼.  McHugh,  631. 

18.  Municipalities— Cities  of  the  first  class —  House  of  detention 
— Municipal  or  county  officers— Contracts — Advertisements — Act 
of  July  t,  1901,  P.  L.  601.    Price  ▼.  Walton,  1. 

19.  Negligence — Master  and  servant — Vice  principal— Fellow 
servant— Act  of  June  10,  1907,  P.  L.  528.  Feenej  ▼.  Abelson, 
163. 

20.  Negligence  —  Railroads  — Beneficial  associations  —  Suit  by 
widow — Mother  as  beneficiary — Acts  of  April  15,  1851,  P.  L.  669 
and  April  26,  1855,  P.  L.  S09.  Botonti  ▼.  Penna.  B.  B.  Co., 
595. 

21.  Negligence — Townships — Steam  rollers — Repair  of  roads — 
Act  of  June  SO,  1885,  P.  L.  251.    Dixon  ▼.  Snyder  Twp.,  148. 

22.  Parent  and  child— Adoptian^-WiUs — After  bom  children- 
Acts  of  April  8,  18SS,  P.  L.  249,  May  4,  1855,  P.  L.  4^0  and 
April  2,  1872,  P.  L.  SI.    Goldstein  ▼.  Hammell,  39. 

23.  Practice,  C.  P. — Affidavit  of  defense — Assumpsit — Tort — 
Negligence— Act  of  May  25,  1887,  P.  L.  271.  Cole  ▼.  8ohniU» 
386. 

24.  Practice,  C.  P.^Jase  stated— Essentials  of  case  stated — 
Submission  under  the  Act  of  April  22, 1874,  P.  L.  109,  Bertram 
▼.  Petrovskj,  426. 

25.  Practice,  C.  P. — Judgment  n.  o.  v. — Failure  to  take  excep- 
tion—Act of  April  22,  1905,  P.  L.  286.  Merritt  ▼.  L.  V.  B.  B. 
Co.,  219. 

26.  Practice,  C.  P.— Rules  of  court— Plea—  Non  est  factum— 
Promissory  note — Indorsers — Proof  of  signature — Indorsement-^ 
Indorser  signing  as  agent — Act  of  May  16,  1901,  P.  L.  194^ 
Orange  Trust  Co.  ▼.  Brown,  274. 

27.  Public  officers— City  solicitor— Fees— Title  to  office— Quo 
warranto— Act  of  April  2, 1868,  P.  L.  S.    Flick's  Case,  402. 

28.  Public  officers — Compensation— County  commissioners — 
Traveling  expenses— Meals— Acts  of  May  7,  1889,  P.  L.  109, 
May  IS,  1889,  P.  L.  200  and  AprU  14,  1905,  P.  L.  167.  Com. 
▼.  Moore,  321. 

29.  Public    officers— County    auditors — Reports — FUing   w 
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STATUTES— continued. 

porU  in  court— Act  of  April  15, 1834,  P.  L.  6S7.    Gogan  ▼.  Bed- 
ford Go.,  262. 

30.  Public  officers — County  treasurer — Audit  of  accounts- 
Filing  of  auditor*s  report  in  common  pleas — Act  of  April  16, 1884, 
P.  L.  687  —  Commission  on  state  taxes.  Oujer  ▼•  Bedford 
Gounty»  60. 

31.  Repeal — Implied  repeal.  An  implied  repeal  of  a  statute 
is  a  question  of  intention,  and  the  presumption  against  the  in- 
tention to  repeal  is  strengthened  by  the  fact  that  both  acts  were 
under  consideration  by  the  legislature  at  the  same  time.  Gom. 
▼.  Moore»  321. 

32.  Road  law — Boroughs — Action  of  borough  council — Widening 
of  street— Change  of  grade — Appointment  of  viewers — Act  of 
May  24,  1878,  P.  L.  129.  Bchlott  ▼.  Terre  HiU  Boro.» 
197. 

33.  Road  law— Change  of  grade— Acts  of  April  8,  1851,  P.  L. 
820,  May  24,  1878,  P.  L.  129,  May  22, 1888,  P.  L.  39,  June  13, 
1874,  P'  L.  283,  and  May  26, 1891,  P.  L.  116.  GorreU  ▼.  Mount 
Jewett  Boro.,  118. 

34.  Road  law— Opening  road — Vacating  road — Act  of  June  13, 
1836,  P.  L.  551— Improvements.    Bristol  Twp.  Road,  549. 

35.  Road  law — Railroads — Opening  road  across  railroad — Jur- 
isdiction—Act of  June  7, 1901,  P.  L.  531.  Bristol  Twp.  Road, 
549. 

36.  Road  law — Vacation  of  road — Occupation  of  highway  by 
railroad— Acts  of  February  19, 1849,  sec.  13,  P.  L.  79  and  June  13, 
1836,  P.  L.  661.    Drumore  Twp.  Road,  493. 

37.  School  law — High  school— Cost  of  tuition — Act  of  May  23, 
1907,  P.  L.  202.  Morriitown  Boro.  8ch.  Diit.  ▼.  Upper 
Merion  Twp.  8ch.  Diit.,  561. 

38.  Street  railways— Eminent  domain — Appeal — Award  of 
viewers— Act  of  June  1,  1907,  P.  L.  368.  Altoona  ft  L.  V. 
Xlec.  Rj.  Go.  ▼.  Miller,  102. 

39.  Telegraph  and  telephone  companies— License  tax — Inspec- 
tion—Costs of  inspection— Act  of  April  17,  1906,  P.  L.  183— 
Boroughs.  M.  Y.  ft  Penna.  T.  ft  T.  Go.  ▼.  Goudersport 
Boro.,  46. 

40.  Wages  —  Attachment  —  Wages  of  minor  child  —  Act  of 
April  16,  1846,  sec.  5,  P.  L.  469.    Darlington  ▼.  Watson,  611. 

STOCK. 

1.  Voting  of  stock— Corporations— Building  and  loan  associa^ 
tions — Injunction— ^Equity — Quo  warranto — Act  of  June  14, 1836, 
P.  L.  621.    Qailagher  ▼.  MoAdams,  81. 
Vol.  xux— 46 
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SUMMARY  CONVICTION. 

1.  Criminal  law — Idle  and  disorderly  person-^ustice  of  the 
peace— Record— J uriedidion.    Com.  ▼.  DiTotkein,  614. 

2.  Criminal  law — Professional  thieves — Acts  of  March  IS^ 
1862,  P.  L.  115,  March  16,  1864,  P.  L.  16  and  June  7,  1901, 
P.  L.  492— Repeal.    Com.  ▼.  Keeper  of  Co.  Prison,  647. 

SURVIVORSHIP. 

1.  WHls— Construction— Joint  tenancy.  Oolditein  ▼.  Ham- 
mell,  39. 

TAXATION. 

1.  Commission  on  state  taxes — Public  officers — County  treasurer 
— Audit  of  accounts— FiUng  of  auditor's  report  in  common  pleas — 
Ad  of  April  16, 18S4,  P.  L.  687.    Quyer  ▼.  Bedford  County,  60. 

2.  Inequality  of  taxation— School  law — Constitutional  law. 
Norriitown  Boro.  8ch.  Dist.  ▼.  Upper  Merion  Twp.  Beh. 
Diit.,  561. 

3.  License  tax— Telegraph  and  telephone  companies — Inspec- 
tion—Costs of  inspection— Act  of  April  17,  1906,  P.  L.  183— 
Boroughs.  N.  Y.  ft  Penna.  T.  ft  T.  Co.  ▼.  Coudenport 
Boro.,  46. 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

1.  License  tax— Inspection — Costs  of  inspection— Ad  of  April  17, 
1906,  P.  L  183— Boroughs.  Under  the  Act  of  April  17,  1906, 
P.  L.  183,  relating  to  license  fees  imposed  by  municipalities  upon 
service  corporations  which  have  poles,  wires,  conduits  or  cables 
in  the  public  streets,  the  court,  in  determining  the  amount  of  the 
annual  license  fees  that  may  be  properly  charged,  is  controlled 
by  the  cost  of  inspection  and  regulation  to  the  municipality. 

Proceedings  under  the  Act  of  April  17,  1905,  P.  L.  183,  are 
de  novo,  and  it  is  the  duty  of  the  court  to  hear  and  determine 
the  questions  involved  upon  the  pleadings  having  due  regard 
to  the  weight  of  the  evidence.  There  is  in  such  a  case  no  burden 
upon  the  petitioner  to  produce  evidence  establishing  that  the 
ordinance  is  unreasonable.  The  court  is  to  exercise  its  own  dis- 
cretion, and  not  to  pass  upon  the  question  whether  there  has 
been  a  flagrant  and  obvious  abuse  of  discretion  by  the  officers  oi 
the  municipality. 

In  a  proceeding  under  the  Act  of  April  17,  1905,  P.  L.  183,  a 
license  fee  of  thirty  cents  for  each  pole,  and  $1.00  per  mile  for 
wire,  is  a  proper  charge,  where  it  appears  that  there  are  503 
poles  and  twelve  and  seven-tenths  miles  of  wire  within  the 
borough;  and  that  the  sum  of  $160.50  will  fully  cover  all  the  cost 
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TELEGRAPH  AND  TELEPHONE  COMPANIES-conhnuad. 
to  the  borough  of  the  direct  inspection,  general  supervision  and 
making  of  reports  by  the  single  policeman  and  the  single  street 
commissioner  of  the  borough,  together  with  a  reasonable  al- 
lowance for  imforeseen  contingencies. 

Where  a  telegraph  and  telephone  company  makes  no  physical 
inspection  of  its  poles  and  wires  in  a  borough,  the  borough  is  en- 
titled to  make  more  numerous  inspections  and  charge  for  the 
same  than  would  be  necessary  if  the  company  itself  made  in- 
spections. M.  Y.  ft  Penna.  T.  ft  T.  Co.  ▼•  Coudenport 
Bore,  46. 

TITLE. 

1.  Adverse  posseseionStrip  of  land—SidewalhSvidence^ 
Oreen  t.  Simpson,  334. 

TORTS. 

1.  Practice^  C.  P. — Affidavit  of  defense— Aseumpsit — i^e^Ii- 
gence—Ad  of  May  25,  1887,  P.  L.  271.    Cojle  t.  SchruU,  386. 

TOWNSHIPS. 

1.  Negligence — Assumption  of  risk — Sudden  caU  to  performance 
of  a  duty— Master  and  servant.    Beber  v.  Alsace  Twp.,  465. 

2.  Negligence — Steam  rollers — Repair  of  roads — Act  of  June  SO, 
1885,  P.  L.  251.    Dixon  t.  Snjder  Twp.,  148. 

TRIALS. 

1.  Charge— Misstatements  in  charge — Practice,  C.  P.  Com. 
T.  Martin,  626. 

2.  Evidence^Letter^Jomment  on  letter.    Bond  ?•  Cole,  144. 

3.  Oversight  of  judge  as  to  answering  a  point — Duty  of  counsel — 
Practice,  C.  P.    Dizon  t.  Bnyder  Twp.,  148. 

4.  Practice,  C.  P.— Answer  to  points — Charge—  Harmless  error » 
Wftielan  t.  MUler,  91. 

5.  Trial  on  merits — Landlord  and  tenant— Amendment — Vari- 
ance.    Braker  ▼.  Denser,  215. 

TRUSTS  AND  TRUSTEES. 

1.  Declaration  of  trust — Assumpsit  for  money  had  and  received. 
In  an  action  for  money  had  and  received,  it  appeared  that  the 
plaintiff  claimed  under  a  writing  purporting  to  be  a  declaration 
of  trust  for  the  sum  of  $1,000.  The  paper  set  forth  that  the  prop- 
erty was  bought  by  the  defendant  for  $74,375  of  which  amount 
$34,786  was  cash  payment,  and  the  balance  was  secured  by  a 
mortgage.    Attached  to  the  writing  was  a  blue  print  showing 


Digitized  by 


Google 


724  INDEX, 

TRUSTS  AND  TRUSTEES— conftnueA 

that  the  property  was  divided  into  175  lots,  the  value  oi  each  of 
which  was  fixed  at  $425.  Acknowledgment  was  then  made  that 
$1,000  of  the  aforesaid  consideration  was  paid  by  the  plaintiff, 
and  that  the  defendant  holds  the  title  in  trust  for  the  plaintiff, 
and  connected  with  this  declaration  is  the  promise  at  any  time 
thereafter  on  the  request  of  the  plaintiff  to  convey  the  said 
premises  by  a  good  and  sufficient  deed  **  free  from  all  encum- 
brances placed  thereon  by  me.''  There  was  nothing  in  the  in- 
strument to  indicate  an  understanding  or  agreement  that  the 
money  itself  should  be  returned  to  the  plaintiff.  HM,  that  the 
plaintiff  acquired  an  interest  in  the  land,  but  only  in  proportion 
to  his  contribution,  and  that  he  was  not  entitled  to  any  return 
of  the  money  in  the  absence  of  fraud.  Diller  ▼.  Ranck, 
508. 

2.  Husband  and  wife— Support— Deed  of  settlement — Act  of 
June  13,  1836,  sec,  29,  P.  L.  539,    Phila.  ▼.  Meredith,  600. 

3.  Removal  of  trustees — Judgment  bond — Attorney  at  law. 
Where  an  attorney  at  law  borrows  money  from  a  client,  and 
executes  to  another  attorney  at  law  a  judgment  bond  to  secure 
the  loan,  without  naming  the  cestui  que  trust,  and  thereafter 
on  a  rule  taken  to  remove  the  trustee,  the  cestui  que  trust  testi- 
fies that  no  part  of  the  debt  had  been  repaid  to  her,  and  also 
offers  proof  tending  to  show  that  a  satisfaction  of  the  judgment 
entered  by  the  trustee  after  the  rule  had  been  taken  on  him  was 
fraudulent,  the  trustee  should  be  removed  so  as  to  permit  the 
cestui  que  trust  to  take  proper  action  to  guard  her  own  interest. 

A  person  to  whom  a  judgment  has  been  confessed  in  trust  for 
creditors  should  not  be  continued  as  a  trustee  after  the  confidence 
of  the  creditors  in  him  is  withdrawn.  It  is  not  material  that  he 
is  innocent  of  actual  misfeasance,  his  conduct  ought  to  meet  the 
approval  of  those  whose  interests  are  to  be  promoted,  for  his 
whole  duty  is  to  them.    Gilbert  ▼.  Johiuon,  191. 

4.  Vested  and  contingent  interests — Wills — Disposition  of  in- 
come— Vesting  of  income.    Spang's  Estate,  314. 

TURNPIKE  COMPANIES. 

1.  Corporations  —  Contracts —  UUra  vires  —  Street  railways. 
Dojlestown  ft  Danborough  Tpk.  Co.  ▼.  Phila.  ft  laston 
Xlec.  By.  Co.,  381,  383. 

ULTRA  VIRES. 

1.  Corporations— Contract — Turnpike  company—Street  rail- 
ways. Dojlestown  ft  Danborough  Tpk.  Co.  ▼•  Phila.  ft 
laston  Ileo.  Bj.  Co.,  381,  383. 
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VERDICTS. 

1.  Effectofverdid— Equity— 'Divorce,   Jackson ▼.  Jaokion,  18. 

VESTED  AND  CONTINGENT  INTERESTS. 

1.  WUU — Trusts  and  trustees — Disposition  of  income — Vesting 
of  income.    Bpang's  Xitate»  314. 

VETERINARY  SURGEONS. 

1.  Death  of  horses  —  Negligence  —  Manufacturing  chemist. 
Young  ▼•  Purko,  DaTii  ft  Co.,  29. 

WAGES. 

1.  Attachment — Wages  of  minor  child — Act  of  April  16,  1846, 
sec.  6,  P.  L.  469.  The  Act  of  April  15,  1846,  sec.  5,  P.  L.  469, 
which  reads,  **  That  the  wages  of  any  laborer,  or  the  salary  of 
any  person  in  public  or  private  employment,  shall  not  be  liable 
to  attachment  in  the  hands  of  the  employer,"  protects  from  at- 
tachment, as  a  debt  due  the  father,  the  wages  earned  by  his  un- 
emancipated  minor  child,  as  a  domestic  in  the  family  of  another. 
Darlington  ▼.  Watson,  611. 

2.  Damages— Evidence.    Barto  ▼.  Penna.  B.  B.  Co.,  36. 

WAIVER. 

1.  Insurance— Life  insurance — Payment  of  first  premium — 
Payment  in  notes— Act  of  May  S,  1909,  P.  L.  406.  Bllii  ▼.  An- 
derson, 246. 

WAREHOUSEMEN. 

1.  Railroads— Carriers— Baggage.  Merritt  ▼.  L.  V.  B.  B. 
Co.,  219. 

WATERS. 

1.  Diversion  of  stream— Equity — Injunction.  Where  an  upper 
riparian  owner  diverts  waters  from  a  stream  by  a  ram  for  the 
purpose  of  domestic  use,  and  returns  the  surface  waters  to  the 
stream  in  such  a  way  that  they  reach  the  stream  below  the  ram 
of  the  next  lower  riparian  owner,  so  that  the  latter  is  deprived 
of  sufficient  water  for  domestic  purposes,  and  a  portion  of  his 
land  is  turned  into  a  wet  and  swampy  place,  the  upper  owner 
will  be  restrained  by  injunction  from  continuing  such  improper 
diversion  of  waters.    Hoffman  ▼.  Strong,  646. 

WILLS. 

1.  Acknowledgment  of  debt— Codicil.  Where  a  testator  in  his 
will  acknowledges  an  indebtedness,  and  subsequently  executes 


Digitized  by 


Google 


726  INDEX. 

WILLS— continued. 

a  codicil  in  which  there  is  no  reference  to  the  indebtedness  stated 
in  the  will,  the  effect  of  the  codicil  is  to  make  the  will  speak  as 
of  the  date  of  the  codicil,  and  in  the  absence  of  any  proof  that 
the  debt  acknowledged  by  the  will  had  been  paid,  the  republica- 
tion of  the  will  by  the  codicil  is  a  restatement  of  the  existence  of 
the  debt.    WUhelm's  Istate,  213. 

2.  Codicils— Republication —  Revocation,  A  will  and  the  codicils 
thereto  are  to  be  read  together,  and  all  the  parts  which  are  not 
inconsistent  with  the  latest  expression  of  the  testator's  intention 
are  brought  down  to  the  date  of  the  last  codicils,  and  are  to  be 
given  effect. 

A  new  will  revokes  a  former  will,  but  a  codicil  ratifies  the 
preceding  will,  except  as  to  changes  expressly  indicated  A 
revocation  is  not  to  be  presumed  in  the  case  of  a  codicil.  It  is 
only  when  they  are  irreconcilably  contradictory  that  the  dis- 
positions contained  in  the  codicil  revoke  those  made  by  the  will 
or  a  preceding  codicil. 

A  gift  once  made  by  a  will  \a  not  to  be  cut  down  by  a  subse- 
quent codicil  unless  the  intention  of  the  testator  to  that  effect 
clearly  appears,  or  a  necessary  implication  arises.  A  codicil 
should  be  so  construed  as  to  give  effect  to  all  the  provisions  of 
the  will  if  that  can  possibly  be  done. 

It  may  appear  that  a  clause  devising  and  bequeathing  property 
is  a  residuary  clause,  although  the  technical  description  \a  not 
expressed.  The  word  *'  residue  "  is  not  necessary  if  the  intention 
of  the  testator  is  otherwise  made  reasonably  apparent. 

Where  a  testatrix  by  the  first  codicil  to  her  will  gives  to  a  legatee 
all  the  money  which  she  had  on  deposit  in  any  bank  or  trust 
company,  and  by  a  second  codicil  gives  two  pecuniary  bequests 
to  servants  followed  by  a  gift  of  all  her  estate,  real,  personal  and 
mixed,  in  trust  for  certain  purposes,  and  the  second  codicil 
refers  to  the  first  codicil  to  the  will  "  hereby  republishing  and 
intending  to  republish  the  same  in  every  respect  except  as  herein 
and  hereby  modified,  altered  and  amended,"  the  legacy  given 
in  the  first  codicil  and  the  pecuniary  bequests  to  the  two  servants 
in  the  second  codicil  are  not  revoked  by  anything  contained  in 
the  concluding  words  of  the  second  codicil.  Afifflin's  Estate,  605. 

3.  Conversion—Life  estate— Power  of  sale.  A  will  which  merely 
invests  the  executors  with  power  to  sell  real  estate  and  reinvest 
the  proceeds  thereof,  in  case  a  satisfactory  sale  of  the  property 
can  be  made,  does  not  convert  such  real  estate  into  personalty, 
until  the  sale  has  actually  been  made. 

A  devise,  under  such  a  will,  to  a  son  of  "  the  use,  occupancy, 
rents,  issues  and  profits  of  aU  the  estate,  real  and  personal  during 
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his  natural  life,"  gives  to  the  devisee  the  right  to  the  possession 
of  the  real  estate,  until  such  time  as  the  executors  see  fit  to  ex- 
ercise their  discretion  to  sell,  and  he  can  maintain  ejectment  to 
enforce  that  right.    Oreen  v.  Simpson,  334. 

4.  Con8tmction^Surnvor8hip'--J(nnt  tenancy.  Where  a  tes- 
tator gives  to  his  wife  and  to  his  daughter  the  rents  of  real  estate 
"  share  and  share  alike  for  and  during  the  term  of  their  natural 
lives,"  the  daughter  to  inherit  the  share  of  the  mother  and  after 
the  death  of  the  daughter  the  real  estate  to  go  to  the  daughter's 
children,  and  if  the  daughter  should  die  without  leaving  children 
then  all  the  properties  are  to  go  to  testator's  brother,  if  the 
daughter  dies  in  the  lifetime  of  the  mother  the  brother  will  be 
entitled  to  half  of  the  rent  inasmuch  as  the  title  vested  in  him  on 
the  death  of  the  daughter.  Where  there  is  a  devise  to  two  or 
more  by  name  without  a  clear  intention  to  vest  the  estate  in  the 
survivor  the  estate  will  be  held  to  vest  severally.  Oolditein  ▼• 
Hammell»  39. 

6.  Parent  and  child — After  bom  children — Ads' of  April  8, 
1833,  P.  L.  249,  May  4, 1855,  P.  L.  iSO  and  Apnl  2, 1872,  P.  L. 
31.    Oolditein  v.  Hammell,  39. 

6.  TruBte  and  trustees — Vested  and  contingerU  interests — Dm- 
position  of  income— Vesting  of  income.  Where  a  testatrix  directs 
that  certain  of  her  real  estate  is  to  be  held  in  trust  by  the  ex- 
ecutors "  they  to  collect  the  rents,  etc.,  and  after  paying  taxes 
and  insurance  and  necessary  repairs,  divide  the  net  proceeds 
annually  among  all  my  children,  share  and  share  alike,  to  wit:  " 
naming  the  children  specifically,  and  further  directs  that  no  dis- 
tribution of  principal  in  the  manner  directed  by  the  will  shall 
take  place  until  the  death  of  her  last  surviving  daughter;  the 
income  is  vested  in  the  children,  and  if  one  of  them  dies  after 
the  death  of  the  testatrix  and  before  the  death  of  the  last  sur- 
viving daughter,  such  child's  share  of  the  income  will  go  to  his 
or  her  legal  representatives.  In  such  a  case  it  is  immaterial  that 
the  testatrix  made  no  provision  for  the  transmission  of  the  share 
of  income  of  a  child  who  might  die  before  the  final  distribution 
of  her  estate.    Spang's  Istate,  314. 

WORDS  AND  PHRASES. 

1.  "  Doing  business  " — Corporations— Foreign  corporaHons — 
Registration— Act  of  April  22,  1874,  P.  L.  108.  Federal  Glass 
Co.  T.  Lorents,  585. 

2.  ^^ Education** School  law— High  school— Cost  of  ttdHon— 
Ad  of  May  23,  1907,  P.  L.  202.  Morristown  Boro.  8ch.  Dist. 
▼•  Opper  Merion  Twp.  Sob.  Dist.,  561. 
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3.  **  Legal  representaUve  " — Negligence — RaUroada— -Beneficial 
aseociatione — Suit  of  widow — Mother  as  beneficiary — Acta  of 
AprU  15, 1861,  P.  L.  674,  and  Ajnit  26, 1866,  P.L.  S09.  Botonti 
▼.  Penna.  B.  B.  Co.,  595. 

4.  "  Residue  " — WiUs — Codicils  — Repvblicaiion  — Revocation. 
Mifflin's  IsUte»  605. 

6.  *'Stop,  look  and  listen" — Death — Negligence — Street  rail- 
ways— Collision  between  horse  and  wagon,  Sheets  ▼•  United 
Tract.  Co.,  177. 

6.  "Stop,  look  and  listen'* — Railroads — Negligence — Contrib- 
vtory  negligence,    Haas  ▼.  North.  Cent.  Bj.  Co.,  106. 
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